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Town  of  Suffield 
Town  of  East  Granby. 

(52  Connecticut,  175.) 

The  Statute  (General  Statutes,  p.  88,  sec.  3)  provides  for  the  appointment 
of  a  committee  by  the  Superior  Court  in  the  case  of  disputed  town  lines, 
"to  fix  said  disputed  line  and  establish  it  by  suitable  monuments  and  re- 
port their  doings  to  the  court ;"  and  that,  after  the  ref)ort  is  accepted  by 
the  court,  and  recorded  on  the  records  of  both  the  towns,  "  said  line  so 
fixed  and  established  shall  forever  thereafter  be  the  true  divisional  line 
between  the  towns."  Held,  that  the  action  of  the  committee,  thus 
accepted  and  recorded,  is  final,  and  cannot  be  reviewed  except  for 
fraud  or  other  improper  or  irregular  conduct  on  the  part  of  the  com- 
mittee. 

Application  to  the  Superior  Court  in  Hartford  County 
for  the  appointment  of  a  committee  of  three  to  establish  a 
disputed  divisional  line  between  the  plaintiff  and  defendant 
towns,  brought  under  Gen.  Statutes,  p.  88,  sec.  3,  which  is 
given  in  full  in  the  opinion.  The  committee  was  appointed, 
gave  the  notice  required  by  the  statute,  heard  the  parties  in- 
terested, fixed  the  divisional  line  and  marked  it  by  monu- 
ments, and  made  its  report.  The  defendant  town  remonstrated 
against  the  acceptance  of  the  report,  the  principal  allegations 
of  the  remonstrance  being  as  follows: 

The  defendant  remonstrates  against  the  acceptance  of  the 
report  of  the  committee  in  the  above-entitled  cause,  so  far  as 
it  relates  to  the  divisional  line  described  in  said  report  as  a 
line  **  beginning  at  a  granite  monument  at  Sheldon's  Corner, 
and  thence  running  south,  25°  20'  east,  in  a  straight  line  to  a 
granite  monument  at  the  northwest  corner  of  ancient  Windsor  ; 
because — First.  There  was  no  evidence  introduced  before  the 
compaittee  proving  or  tending  to  prove  that  the  divisional 
line,  reported  by  them  running  from  Sheldon's  Corner  to  the 
northwest  corner  of  ancient  Windsor,  was  ever  before  the 

9  Cor.  Cas. — i 
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place  of  a  line  established  to  be  a  divisional  line  between  the 
plaintiff  and  the  defendant,  or  its  predecessors  in  title,  and  the 
committee,  in  attempting  to  establish  said  line,  have  exceeded 
their  power  and  jurisdiction.  Second.  That  the  following 
facts  were  proved  before  said  comnjittee,  and  found  by  them, 
no  evidence  to  the  contrary  having  been  offered,  namely  : 
[The  remonstrance  here  set  forth  the  facts  claimed  with  re- 
gard to  the  line  claimed  to  be  the  true  one.]  And  the  re- 
monstrants aver  that  it  results  as  a  conclusion  of  law  from 
the  facts  above  recited  and  found  by  the  commjttee  in  the 
cause,  that  the  true  and  only  divisional  line  between  the  par- 
ties to  this  suit,  from  Sheldon's  Comer  southerly,  is  not  the 
line  reported  by  said  committee,  but  the  straight  line 
hereinbefore  described,  drawn  from  said  Sheldon's  corner 
southerly  to  a  heap  of  stones  in  the  line  between 
ancient  Windsor  and  said  SuflBeld,  about  forty-seven  rods 
easterly  from  the  southerly  terminus  of  the  line  reported 
by  said  committee  in  this  cause;  and  that  said  committee 
manifestly  mistook  the  law  in  the  premises,  by  reporting 
the  line  described  in  their  report,  and  by  not  reporting 
the  line  above  described  in  this  remonstrance  as  the  true 
divisional  line  between  the  parties  to  this  suit.  Also  that  said 
line  reported  by  said  committee  is  against  the  evidence  in  the 
trial  before  said  committee.  Third.  That  the  committee  have 
neglected  to  fix  and  establish  the  divisional  line  between  the 
plaintiff  and  the  defendant,  and  report  their  doings  therein  in 
respect  to  a  considerable  part  of  the  line  in  dispute,  namely, 
in  respect  to  that  part  running  from  the  southwest  corner  of 
Suffield  to  the  northwest  comer  of  the  town  of  Windsor 
Locks,  the  same  being  a  disputed  divisional  line  between  the 
plaintiff  and  the  defendant.  Wherefore  the  defendant  prays 
the  court  to  reject  the  report  of  said  committee  so  far  as  the 
said  report  is  herein  and  hereby  remonstrated  against,  and  to 
accept  the  same  so  far  as  it  is  not  excepted  to  in  this  remon- 
strance, or  otherwise  dispose  of  the  same  as  to  law  and  justice 
may  appertain. 

The  plaintiff  town  demurred  to  the  remonstrance,  and  the 
court  (Stoddard,  J.)  held  the  remonstrance  insufficient,  and 
accepted  the  report  and  ordered  the  same  recorded.  The  de- 
fendant town  appealed. 

W.  C.  Case  and  C,  H.  Clarke  for  the  appellant. 
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The  committee  cannot  change  or  alter  existing  lines.  Gor- 
rill  V.  Whittier,  3  N.  Hamp.  267 ;  Lisbon  v.  Bowdoin,  53 
Maine,  327 ;  Bethel  v.  Albany,  65  id.  201 ;  Freeman  v.  Kennej, 
15  Pick.  46.  What  is  the  true  line  is  matter  of  law.  Doe  v. 
Paine,  4  Hawks,  64 ;  Hurley  v.  Morgan,  i  Dev.  A  Bat.  425 

The  construction  of  the  statute  is  aided  by  the  construction 
of  that  concerning  the  establishment  of  private  boundaries. 
Gen.  Statutes,  p.  355,  sec.  i.  Perry  v.  Pratt,  31  Conn.  442  ; 
West  Hartford  Eccl.  Soc.  v.  First  Baptist  Church,  35  id.  118. 
In  Massachusetts,  under  similar  authority,  by  a  statute  which 
required  no  report  to  the  court  by  the  committee,  the  court 
has  reviewed  the  report  and  set  it  aside.  Wrentham  v.  Nor- 
folk, 114  Mass.  561.  The  statute  in  Maine  does  not  require 
any  acceptance  of  the  report  of  the  committee  or  other 
action  of  the  court.     Bethel  v.  Albany,  65  Maine,  202. 

y.  R.  Buck  and  A.  F.  Eggleston  for  the  appellees. 

Granger,  J. — This  is  a  proceeding  under  the  following 
statute  (Gen.  Statutes,  p.  88,  sec.  3) :  "When  the  facw. 

selectmen  of  adjoining  towns  .  .  .  shall  not  agree  as  to  the 
place  of  the  divisional  line  between  their  respective  com- 
munities, the  Superior  Court,  upon  the  application  of  either, 
shall  appoint  a  committee  of  three  to  fix  said  disputed  line, 
and  establish  it  by  suitable  monuments,  and  report  their 
doings  to  said  court ;  and  when  said  report  shall  have  been 
accepted  by  said  court,  and,  together  with  the  record  of  ac- 
ceptance, shall  have  been  lodged  for  record  in  the  records  of 
both  the  communities  interested  therein,  said  line  so  fixed  and 
established  shall  forever  thereafter  be  the  true  divisional  line 
between  them;  and  said  court  may  allow  costs  at  its  dis- 
cretion.*' The  act  then  proceeds  to  provide  that  the  com- 
mittee shall  be  sworn,  that  twenty  days'  notice  of  the  time 
and  place  of  their  meeting  shall  be  given  in  a  mode  pre- 
scribed, and  that  all  parties  interested  shall  have  the  right  to 
be  heard. 

The  determination  of  the  present  case  depends  on  the  con- 
struction to  be  given  to  this  statute.  It  has  stood  upon  our 
statute-book  many  years,  but  has  never  before  been  before 
the  court  for  construction. 

The  committee  in  the  present  case,  upon  proper  notice  to, 
and  hearing:  all  parties  interested,  fixed  a  certain  line  as  the 
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divisional  line  between  the  plaintiff  and  defendant  towns,  and 
made  its  report  to  the  court.  The  defendant  town  remon- 
strated against  the  acceptance  of  the  report  upon  the  ground 
that  the  committee,  upon  the  documentary  and  other  evidence 
in  the  case,  had  erred  in  their  conclusion  as  to  the  location  of 
a  part  of  the  line,  and  that  their  decision  was  against  the  evi- 
dence in  the  case.  No  fraud  or  other  misconduct  on  the  part 
of  the  committee  is  charged ;  the  error  is  solely  one  of  judg- 
ment 

The  statute  makes  it  the  duty  of  the  committee  to  "  fix  the 
disputed  line  and  establish  it  by  suitable  monuments,"  and 
further  provides  that,  after  their  report  is  accepted  by  the 
court  and  recorded  upon  the  records  of  the  two  towns,  "  the 
line  so  fixed  and  established  shall  forever  thereafter  be  the 
true  divisional  line  between  them.** 

We  think  it  clear  that  the  legislature  intended  that  this  ac- 
BouKDABY  COM-  tiou  of  thc  committce,  thus  accepted  and  recorded, 
lOTTBKs  AcnoK  gj^^^jj  |^g  f^j^^j     Q£  QQurse,  If  therc  has  been  fraud 

or  other  misconduct  on  the  part  of  the  committee,  or  ir- 
regularity in  their  proceedings,  their  report  may  be  set  aside 
oh  that  ground.  But  nothing  of  the  kind  is  claimed  here.  The 
case  is  entirely  unlike  that  of  a  committee  in  chancery.  There 
the  committee  is  a  mere  arm  of  the  court,  and  the  judgment 
that  is  finally  rendered  is  wholly,  the  judgment  of  the  court. 
The  committee  here  is  a  special  statutory  tribunal/  and  the 
judgment  is  that  of  the  committee  rather  than  of  the  court. 
There  is  a  reason  why  their  action  should  be  final  in  the  fact 
that  no  title  to  land,  or  other  private  right  of  any  kind,  is  af- 
fected by  it.  The  matter  of  town  boundaries  is  one  wholly 
for  the  discretion  and  within  the  power  of  the  legislature, 
and  it  has  full  power  to  create  a  tribunal  like  the  one  in  this 
case,  for  the  establishment  of  disputed  town  lines,  and  to  make 
their  action  final.  We  are  satisfied  that  it  intended  to  do  so 
here,  and  that  it  has  made  its  intention  plain  in  the  language 
of  the  statute. 

We  advise  that  the  remonstrance  be  overruled  and  the  re- 
port of  the  committee  accepted. 

In  this  opinion  the  other  judges  concurred. 

Who  May  Fix  Municipal  Boundaries.— The  subject  of  municipal 
boundaries  has  been  touched  upon  in  three  former  cases  in  this  series  of 
reports  :  Willett  v.  Corporation  of  Belleville.  1 1  Tenn.  i ;  2  Am.  &  Eng. 
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Corp.  Cas.  248 ;  deciding  that  courts  of  chancery  in  Tennessee  are  not 
authorized  by  statute  to  change  the  territorial  limits  of  a  municipal  cor- 
poration. City  of  Topeka  v,  Gellett,  Kansas,  1884;  5  Am.  &  Eng.  Corp. 
Cas.  290*  deciding  that  boundaries  of  municipality  cannot  be  enlarged  by 
municipal  authorities  so  as  to  include  for  purposes  of  taxation  property 
never  laid  out  by  its  owners  into  blocks  and  streets,  to  which  case  was 
appended  a  note  concerning  the  classification  and  powers  of  municipali- 
ties, and  special  legislation  in  reference  thereto.  And  finally,  City  of  Albia 
V,  O'Hara,  Iowa,  1884;  5  Am.  &  Eng.  Corp.  Cas.  326;  a  case' defining  cor- 
porate limits  as  including,  for  the  purposes  of  a  prosecution  for  violating 
a  liquor  ordinance,  all  the  territory  over  which  the  city  exercises  jurisdic- 
tion for  city  purposes  under  claim  of  right. 

To  establish  or  change  the  boundaries  of  a  municipality  are  acts  in  their 
nature  legislative.  Therefore  power  to  perform  them  cannot  constitution- 
ally be  delegated  to  the  courts.  City  of  Galesbuig  v.  Hawkinson,  75  111. 
1 52  ;  S.  P.  People  v,  Nevada,  6  Cal.  143 ;  contra,  Keyser  v.  Trustees,  etc., 
16  Mo.  %%,  Nor  can  one  settlement  without  the  consent  of  another  de- 
termine to  enlarge  its  boundaries  so  as  to  include  the  latter.  Thus  in 
People  ex  rel,  v.  Bennett.  18  Am.  Rep.  107;  29  Mich.  451;  an  attempt 
was  made  to  incorporate  as  one,  two  village  settlements  separated  by  inter- 
vening farms ;  it  was  held  that  the  statute  was  unconstitutional  because  it 
allowed  the  petitioners  for  incorporation  to  decide  upon  the  extent  of  ter- 
ritory to  be  incorporated,  and  because  the  legislature  had  attempted  to 
del^^te  legislative  powers  in  this  respect  to  private  citizens  instead  of  local 
bodies,  boards,  or  officers,  no  notice,  no  hearing,  and  no  right  to  a  hearing 
being  provided.  In  this  case  the  court  also  declared  that  the  question  of 
the  boundaries  of  an  incorporated  village  belongs  to  policy  rather  than  law, 
and  is  political  and  not  judicial.  The  statute  required  that  after  the  peti- 
tion for  incorporation  was  filed  ih  the  Circuit  Court,  a  judge  should  ap- 
point a  time  and  place  in  the  territory  where  an  incorporation  election 
should  be  held,  after  two  weeks*  notice  posted  by  the  clerk  of  the  court. 
If  the  majority  were  in  favor  of  incorporation,  the  judge  was  to  enter 
an  order  declaring  the  incbrporation,  etc.  It  was  held  that  an  incorpora- 
tion formed  under  the  act  could  not  be  sustained. 

But  the  legislature  may  create  a  tribunal  to  determine  at  least  in  a  quasi 
judicial  manner  the  desirability  of  enlarging  boundaries  by  annexation, 
and  to  order  such  annexation  if  deemed  desirable.  Speaking  of  the  stat- 
ute, the  court  said  :  ''  It  empowers  the  county  commissioners  to  order  the 
annexation  of  contiguous  territory  to  a  city  or  incorporated  village  upon 
the  petition  of  the  corporation,  as  provided.  .  .  .  The  sUtute  regards 
the  municipal  corporation,  on  the  one  hand,  and  the  inhabitants  of  the 
territory  proposed  to  be  annexed,  on  the  other,  as  adversary  parties.  It 
constitutes  the  board  of  county  commissioners  a  tribunal  to  determine 
the  question.  Each  has  full  opportunity  to  be  heard.  The  commission- 
ers may  refuse  to  order  the  annexation  if  they  deem  it  unreasonable  or 
improper  though  the  parties  assent  to  the  measure ;  and  if  they  consider 
it  reasonable  and  proper,  they  may  order  it  upon  petition  of  the  corpora- 
tion, without  the  consent  and  against  the  will  of  any  other  party ;"  and 
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the  court  affirmed  the  constitutionality  of  this  law.  Powers  v.  Com- 
missioners of  Wood  County,  8  Ohio  St.  285.  It  is  fair  to  say,  however, 
that  the  precise  point  urged  against  the  constitutionality  of  this  statute 
was  that  it  provided  for  annexation  against  the  will  of  the  parties.  The 
point  that  it  was  a  delegation  of  legislative  duty  does  not  appear  to  have 
been  made.  And  a  distinction  is  obvious  between  delegating  such  power 
to  courts  and  delegating  it  to  appropriate  local  bodies  or  boards,  or 
officers — which  latter  kind  of  delegation  appears  to  be  sanctioned  by  re- 
spectable authority.  Devore's  Appeal,  56  Pa.  St.  163;  People  v.  Carpen- 
ter. 24  N.  Y.  86 ;  Osgood  v,  Clark,  26  N.  H.  307. 

In  Indiana  power  is  given  to  cities  to  enlarge  their  own  boundaries  over 
adjacent  lands  which  have  been  legally  platted  of  record  ;  but  over  lands 
not  so  platted  the  power  of  annexation  is  exercised  by  other  means. 
Mayor  of  Jeffersonville  v,  Weems,  5  Ind.  547 ;  Elston  v.  Board  of  Trustees 
of  Crawfordsville,  20  Ind.  272 ;  Evansville  v.  Page,  23  Ind.  525. 

In  England,  "  if  a  place  has  no  known  or  defined  boundary,  the  law  pro- 
vides means  for  having  the  boundary  ascertained,  upon  petition  for  that 
purpose,  by  a  commission  of  inquiry,  under  direction  of  a  Secretary  of 
State  formerly  and  now  by  a  local  government  board,  which  is  a  body  of 
large  powers  having  supervision  of  such  matters.  When  the  boundaries 
are  fixed,  the  process  is  as  in  other  places.  But  if  any  number  not  less 
than  one  twentieth  of  the  owners  and  rate-payers  desire  the  whole  or  any 
pirt  of  the  place  to  be  excluded  from  the  operation  of  the  (Local  Grovern- 
ment)  act,  an  inquiry  is  to  be  directed,  and  the  matter  is  to  be  determined 
on  its  merits.  These  proceedings  appear  to  be  subject  further  to  the  sup- 
ervision of  the  Queen's  Bench  by  certiorari^'  per  Mr.  Justice  Campbell  in 
People  V,  Bennett,  18  Am.  Rep.  113;  29  Mich.  451 ;  citing  Matlock  Bath 
District,  2  Best  &  Sm.  542;  Regina  v,  Northowram,  L.  R.  i  Q.  B.  no; 
Regina  v.  Hardy,  L.  R.  4  Q.  B.  117;  Regina  v.  Local  Government 
Board,  L.  R.  8  Q.  B.  227. 

The  conclusions  deducible  from  the  authorities  examined  are  these : 

1.  The  legislature  has  the  undoubted  right  to  fix  the  boundaries  of  any 
municipal  corporation  it  may  create. 

2.  If  it  create  such  corporations  by  general  act,  it  may  del^:ate  the 
power  of  defining  the  boundaries  to  any  appropriate  local  board,  body,  or 
officer,  but  not  to  a  court  or  to  any  citizen  or  number  of  citizens  individu- 
ally. 
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Washington 
The  State. 

(75  Alabama,  582.) 

The  elective  franchise  is  a  privilege  rather  than  a  right,  granted  or  de- 
nied on  grounds  of  public  policy,  and  is  the  subject  of  exclusive  regulation 
by  the  State,  limited  only  by  the  provisions  of  the  Fifteenth  Amendment 
to  the  Federal  Constitution,  which  prohibits  any  discrimination  on  account 
of  "  race,  color,  or  previous  condition  of  servitude." 

Section  3  of  article  viii.  of  the  Constitution  of  1875,  denying  ^^e  privilege 
of  registering,  voting,  and  holding  office  to  those  "  who  shall  have  been 
convicted  of  treason,  embezzlement  of  public  funds,  malfeasance  in  office, 
larceny,"  etc.,  disqualifies  from  participation  in  the  elective  franchise  all 
persons  convicted  of  any  one  of  the  specified  crimes  prior  to  the  adoption 
of  the  Constitution,  as  well  as  those  thereafter  convicted ;  and  hence,  a 
person  convicted  of  larceny  in  1871  may  be  convicted  under  the  statute 
for  voting  at  a  general  election  held  in  August,  1884. 

Section  3  of  article  viii.  of  Constitution,  as  thus  construed,  not  taking 
away  a  legal  right,  nor  imposing  a  legal  burden,  and  requiring  a  conviction 
in  the  due  course  of  judicial  proceedings  before  disfranchisement,  is  neither 
an  ex  post  facto  law,  nor  a  provision  in  the  nature  of  a  bill  of  attainder, 
within  the  meaning  of  the  Federal  Constitution. 

Appeal  from  Tuscaloosa  Circuit  Court. 

Tried  before  Hon.  S.  H.  Sprott 

The  facts  are  sufficiently  stated  in  the  opinion. 

Martin  &  Martin  for  appellant. 

T.  N.  McCliUand,  Attorney-General,  for  the  State. 

SOMERVILLE,  J. — The  defendant  is  indicted  for  illegal 
voting  at  the  general  election  held  in  August,  1884,  facts. 

and  was  convicted  on  the  ground  that  he  had  voted  vrhile 
laboring  under  a  constitutional  disqualification,  having  been 
convicted  of  the  crime  of  larceny  in  the  year  1871.  At  the 
time  of  his  conviction  of  the  latter  offence,  he  was  not  dis- 
qualified by  this  fact,  the  Constitution  of  1868  being  then  in 
force. 

Whether  the  present  conviction  for  illegal  voting  was  right 
or  wrong  depends  upon  the  proper  construction  of  section  3, 
article  viii.  of  the  Constitution  of  1875,  now  the  organic  lav/ 
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of  this  State,  which  reads  as  follows :  "  The  following  classes 
shall  not  be  permitted  to  register,  vote,  or  hold  office : 

"  First.  Those  who  shall  have  been  convicted  of  treason, 
embezzlement  of  public  funds,  malfeasance  in  office,  larceny, 
bribery,  or  other  crime  punishable  by  imprisonment  in  the 
penitentiary. 

**  Second.  Those  who  are  idiots  or  insane." 

The  grade  of  larceny,  whether  grand  or  petit,  is  immaterial, 
GRADE  OF  LAB-  as  tWs  scctiott  has  been  construed  by  us  to  embrace 
SrLl.  "^'  both  classes  of  the  offence,  a  conviction  of  either 
operating  as  a  disfranchisement  and  disqualification  of  every 
voter  coming  within  its  provisions.  Anderson  v.  The  State, 
^2  Ala.  187. 

The  question  for  decision  is,  whether  the  section  under  con- 
sideration applies  to  convictions  previous  to  the  adoption  of 
the  Constitution,  or  whether  it  must  be  confined  to  those 
transpiring  subsequently  thereto.  This  is  determined  greatly 
by  the  policy  and  purpose  of  its  provisions,  and  the  nature  of 
what,  in  common  parlance,  is  called  the  right  of  political  suf- 
f  rage.  It  may  be  laid  down  as  a  sound  proposition,  using  the 
language  of  Mr.  Cooley,  that  "  participation  in  the  elective 
franchise  is  a  privilege  rather  than  a  right,  and  it  is  granted 
or  denied  on  grounds  of  general  policy,  the  prevailing  view 
being  that  it  should  be  as  general  as  possible,  consistent  with 
the  public  safety."  Cooley's  Con.  Lim.  (5th  Ed.)  752  (*599). 
Mr.  Story,  without  undertaking  to  say  whether  it  has  its  foun- 
dation in  natural  right  or  not,  says  it "  has  always  been  treated 
in  the  practice  of  nations  as  a  strictly  civil  right,  derived  from 
and  regulated  by  each  society  according  to  its  own  free  will 
and  pleasure.**  i  Story*s  Const.  (4th  Ed.)  §§  579-582.  The 
SUFFRAGE  18  A  wcight  of  both  reasou  and  of  authority,  however, 
pRiTiLBOB.  j^  ^g  gjjaii  ggg^  support  the  view  that  political  suf- 
frage is  not  an  absolute  or  natural  right,  but  is  a  privilege 
conventionally  conferred  upon  the  citizen  by  the  sovereigjnty. 
There  can  be  practically  no  such  thing  as  universal  suffrage, 
and  it  is  believed  that  no  such  theory  is  recognized  among 
any  people.  Some  are  necessarily  excluded  on  the  ground  of 
infancy,  and  the  privilege  is  infinitely  varied  among  others, 
either  upon  the  ground  of  public  policy,  or  for  reasons  that 
seem  arbitrary.  No  one  can  lawfully  vote  under  any  govern- 
ment of  laws  except  those  who  are  expressly  authorized  by 
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law.  It  is  well  settled,  therefore,  under  our  form  of  govern- 
ment, that  the  right  is  one  conferred  by  constitutions  and 
statutes,  and  is  the  subject  of  exclusive  regulation  by  the 
State,  limited  only  by  the  provisions  of  the  Fifteenth  Amend- 
ment to  the  Federal  Constitution,  which  prohibits  any  dis- 
crimination on  account  of  "  race,  color,  or  previous  condition 
of  servitude."  Cooley's  Cons.  Lira.  (5th  Ed.)  752  et  seq. ; 
McCreary  on  Elec.  (2d  Ed.)  §  3  ;  Brightley's  Elec.  Cases,  27 ; 
Huber  v.  Reiley,  53  Penn.  St.  112.  The  States  ^^  ^  ,^^ 
having  the  power  to  confer  or  to  withhold  the  right,  S£)^"  **S 
in  such  manner  as  the  people  may  deem  best  for  ®'^"^ 
their  welfare,  it  necessarily  follows  that  they  may  confer  it 
upon  such  conditions  or  qualifications  as  they  may  see  fit,  sub- 
ject only  to  the  limitation  above  mentioned.  As  said  in  United 
States  V.  Cruikshank,  92  U.  S.  (2  Otto),  542,  **  the  right  to  vote 
in  the  States  comes  from  the  States ;  but  the  right  of  exemp- 
tion from  political  discrimination  comes  from  the  United 
States."  It  is  chiefly  upon  this  theory  that  the  exclusion  of 
females  from  the  right  of  voting,  although  they  are  deemed 
citizens,  is  justified  in  law,  this  not  being  necessarily  a  privi- 
lege or  immunity  of  citizenship.  Minor  v,  Happersett,  21 
Wall.  162 ;  Morse  on  Citizenship,  §  3. 

The  right  is  also  denied  almost  universally  to  idiots,  insane 
persons,  and  minors,  upon  the  ground  that  they 
lack  the  requisite  judsfment  and  discretion  which  ncsAjbi^as 
fit  them  for  its  exercise.  It  has  never  been  con- 
sidered that  any  of  these  disqualifications  were  imposed  as  a 
punishment,  and  no  one  has  thought  to  view  them  as  even  in 
the  nature  of  a  penalty.  The  same  may  be  asserted  as  to  the 
exclusion  of  unnaturalized  citizens  who  are  disqualified  on  the 
ground  of  alienage,  and  of  paupers,  to  whom  some  States 
deny  the  right  upon  principles  of  State  policy.  It  is  quite 
common  also  to  deny  the  right  of  suffrage,  in  the  various 
American  States,  to  such  as  have  been  convicted  nor  felom. 
of  infamous  crimes.  The  manifest  purpose  is  to  preserve  the 
purity  of  the  ballot-box,  which  is  the  only  sure  foundation  of 
republican  liberty,  and  which  needs  protection  against  the 
invasion  of  corruption,  just  as  much  as  against  that  of  ignor- 
ance, incapacity,  or  tyranny.  The  evil  infection  of  the  one  is 
not  more  fatal  than  that  of  the  other.  The  presumption  is, 
that  one  rendered  infamous  by  conviction  of  felony,  or  other 
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base  ofiFence  indicative  of  great  moral  turpitude,  is  unfit  to 
exercise  the  privilege  of  suffrage,  or  to  hold  office,  upon  terms 
of  equality  with  freemen  who  are  clothed  by  the  State  with 
the  toga  of  political  citizenship.  It  is  proper,  therefore,  that 
this  class  should  be  denied  a  right,  the  exercise  of  which  might 
sometimes  hazard  the  welfare  of  communities,  if  not  that  of 
the  State  itself,  at  least  in  close  political  contests.  The  exclu- 
sion must  for  this  reason  be  adjudged  a  mere  disqualification, 
imposed  for  protection,  and  not  for  punishment — withholding 
an  honorable  privilege,  and  not  denying  a  personal  right  or 
attribute  of  personal  liberty.  Pomeroy  on  Coiis.  Law,  §  535  ; 
Anderson  v.  Baker,  23  Md.  531 ;  Blair  v.  Ridgely,  41  Mo.  63  ; 
Ex  parte  Stratton,  i  West  Va.  305  ;  Kring  v.  Missouri,  107 
U.  S.  221. 

The  clause  of  the  Constitution  which  we  are  now  consider- 
PRomBiTioir  or  ^^  cauuot,  for  the  foregoing  reasons,  be  con- 
?5?SSiw»^  sidered  as  either  an  ex  post  facto  law,  within  the 
pofli  FACTO.  prohibition  of  section  10,  article  i.  of  the  United 
States  Constitution,  or  as  in  the  nature  of  a  bill  of  attainder. 
It  is  free  from  the  latter  objection,  on  the  ground  that  it  re- 
quires a  conviction  in  the  due  course  of  judicial  proceedings 
before  disfranchisement  is  made  to  attach.  2  Story's  Const. 
§  1344;  Martin  v,  Snowden,  18  Gratt.  (Va.)  loo.  It  is  not  an 
ex  post  facto  Ixyf^  because  it  neither  takes  away  a  legal  right, 
nor  imposes  any  legal  burden,  one  of  which  is  necessary  to 
the  infliction  of  a  penalty.  It  merely  withholds  a  constitu- 
tional privilege,  which  is  grantable  or  revocable  by  the 
sovereign  power  of  the  State  at  pleasure.  In  this  particular 
the  case  differs  from  that  of  Ex  parte  Garland,  4  Wall.  333, 
and  Cummings  v.  The  State  of  Missouri,  lb.  277,  where  a  test- 
oath,  obviously  punitive  in  its  nature,  was  held  to  be  uncon- 
stitutional, so  far  as  it  was  required  as  a  prerequisite  for  the 
exercise  of  an  ordinary  calling,  as  that  of  an  attorney  at  law 
or  of  a  clei^yman.  The  right  to  exercise  these  caUings  was 
a  natural  right,  which  was  not  conferred  by  government,  but 
would  exist  without  it,  although  the  subject  of  legislative  re- 
gulation. It  was  a  valuable  attribute  of  personal  liberty  in 
the  nature  of  pipperty,  the  deprivation  of  which  was  punitive 
in  its  character.  Sedgw.  on  Stat  &  Cons.  Law  (2d  Ed^ 
Pomeroy *s),  p.  558,  note  ;  Brightley's  Elec.  Cases,  97,  note ; 
McCreary  on  Elec.  (2d  Ed.)  §§31,  32.    Upon  a  like  principle 
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is  based  the  ruling  of  the  United  States  Supreme  Court  in 
another  case,  where  a  State  statute  was  held  void  which  ex- 
cluded persons  from  the  privilege  of  sustaining  suits  in  the 
courts  of  the  State,  or  from  making  application  for  rehear- 
ings,  except  upon  condition  of  taking  an  expurgatory  oath, 
that  they  had  never  engaged  in  hostile  measures  against  the 
government.  Pierce  v.  Carskadon,  i6  Wall.  234.  The  fact 
that  no  one  can  exercise  the  elective  franchise  unless  it  is 
aflBrmatively  and  expressly  conferred  by  the  constitution  or 
laws  of  a  State,  as  Mr.  Pomeroy  observes,  shows  at  once  and 
of  itself,  "  that  the  voter  possesses  a  mere  privilege ;  that 
the  States  have  supreme  control  over  this  privilege;  that 
taking  it  away,  or,  what  is  the  same  thing,  refusing  to  confer 
it,  does  not  impair  a  right,  and  cannot  be  regarded  as  a 
penalty  or  punishment.    Pomeroy's  Cons.  Law,  §  535. 

We  may  further  observe,  what  follows  from  the  foregoing 
views,  that  there  can  be  no  such  thing  as  a  vested  suftrasb  u 
right  in  the  elective  franchise  as  against  thfe  State,  woHrf  "^"^^^ 
or  people,  from  which  it  was  tx  gratia  derived ;  for,  under 
our  form  of  civil  polity,  all  political  power  is  inherent  in  the 
people,  and  "  they  have,"  in  the  language  of  the  Constitution, 
"at  all  times  an  inalienable  right  to  change  their  form  of 
government,  in  such  manner  as  they  may  deem  expedient." 
Const  1875,  Art.  i,  §  3. 

These  reasons  induce  us  to  the  conclusion  that  the  framers 
of  the  Constitution  intended  to  disqualify  from  participation 
m  the  elective  franchise  all  persons  previously  convicted  of 
larceny,  and  other  crimes  specified,  as  well  as  those  convicted 
subsequently  to  the  date  of  the  adoption  of  that  instrument. 
They  both  alike  come  within  the  letter,  as  well  as  the  spirit 
of  its  provisions  touching  the  subject  of  suffrage  and  elections. 
The  mischief  to  be  remedied  is  not  of  greater  magnitude  m 
the  one  case  than  in  the  other.  And  as  all  the  provisions  of 
a  constitution  must  go  into  effect  as  a  whole,  and  at  the  time 
of  its  final  adoption,  unless  otherwise  declared,  no  reason  ap- 
pears to  us  why  the  operation  of  the  one  under  consideration 
should  be  postponed  by  judicial  construction. 

We  discover  no  error  m  the  ruling,  of  the  Circuit  Court, 
mstructing  the  jury  to  find  the  defendant  guilty  if  they 
beUeved  the  evidence  ;  and  its  judgment  is  affirmed. 
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Crime  as  a  Disfranchisement.— A  conviction  of  petty  larceny  dis- 
qualifies a  person  from  voting  in  Florida.  State  ex  rel.  Jordan  v,  Buckman, 
1 8  Fla.  267.  So  also  in  Alabama  and  probably  all  the  States.  Anderson 
V,  State,  72  Ala.  189.  And  the  use  of  the  word  "other"  before  the  generic 
term  "  crime  punishable  by  imprisonment  in  the  penitentiary"  does  not 
show  that  the  particular  kind  of  larceny  which  disqualifies  is  that  larceny 
which  is  punished  by  imprisonment  in  the  penitentiary.  It  includes  petty 
larceny  as  well.  Anderson  v.  State,  72  Ala.  187.  In  Oregon,  Sawyer  v. 
Walkinds,  Deady,  245,  the  constitution  (art.  2,  sec.  3)  declares  that  "  the 
privilege  of  an  elector  shall  be  forfeited  by  any  crime  which  is  punishable 
in  the  penitentiary."  The  defendant  was  indicted  for  an  assault  with  a 
deadly  weapon,  which  by  section  536  of  the  Oregon  Criminal  Code  was 
made  punishable  by  fine  or  imprisonment  in  the  county  jail  or  penitentiary, 
in  the  discretion  of  the  court,  and  to  which  accusation  he  pleaded  guilty 
and  was  sentenced  to  pay  a  fine  of  $200.  Afterwards  he  voted  for  repre- 
sentative in  congress.  Held,  (i)  that  "conviction"  signified  a  proving  or 
finding  of  guilt,  without,  however,  including  the  sentence,  (2)  that  a  crime 
"  is  punishable"  by  imprisonment  in  the  penitentiary  when  it  may  be  so 
punished,  and  the  fact  that  it  is  or  may  be  otherwise  punished  does  not 
change  its  grade  or  character  in  this  respect ;  (3)  that  defendant's  convic- 
tion forfeited  his  privilege  as  an  elector.  But  a  somewhat  different  view 
was  taken  in  Nebraska  in  Gandy  v.  State,  10  Neb.  243,  wherein  the  general 
rule  of  disfranchisement  by  conviction  of  felony  was  affirmed ;  but  it  was 
held  that  a  conviction  for  conspiracy  to  violate  a  revenue  law  of  the  United 
States  (sec.  5440  U.  S.  Rev.  Stat.)  is  not  a  conviction  of  felony,  but  of  a 
misdemeanor  merely.  And  the  court  went  further,  holding  that  when  the 
court  in  affixing  the  punishment  for  a  given  offence,  is  authorized  in  its 
discretion  to  consider  it  either  as  a  felony  or  as  a  mere  misdemeanor  and 
treat  it  accordingly;  the  punishment  which  the  court  actually  inflicts  must 
determine  the  grade  of  the  offence,  especially  when  the  consequence  of 
conviction  might  deprive  one  of  the  right  of  suffrage.  This  was  following 
the  rule  laid  down  in  California  in  People  v.  Cornell,  16  Cal.  187 — which 
rule  the  court  declared  "has  the  merit  of  being  both  just  and  humane." 
But  this  case  was  thoroughly  considered  by  Judge  Deady  in  Sawyer  v, 
Walkinds,  supra,  and  he  refused  to  follow  it. 

Conviction  of  the  crime  is  essential  to  work  the  forfeiture  of  the  right 
to  vote.  This  was  decided  in  Huber  v,  Reilly,  53  Pa.  St.  112,  wherem  it 
was  held  that  a  citizen  drafted  into  the  service  of  the  United  States,  who 
had  notice  but  refused  to  report  and  was  registered  as  a  deserter  was 
nevertheless  entitled  to  vote,  unless  he  had  been  convicted  of  desertion 
by  a  court-martial. 

But  where  the  right  to  vote  has  been  lost  by  crime,  it  will  be  restored 
by  pardon.  A  pardon  reaches  both  the  punishment  prescribed  for  the 
offence  and  the  guilt  of  the  offender.  In  the  eye  of  the  law  the  pardoned 
offender  is  as  innocent  as  if  he  had  never  committed  the  offence.  The 
pardon  removes  all  penalties  and  disabilities,  and  restores  the  convict  to 
all  his  civil  rights,  making  him,  as  it  were,  a  new  man,  and  giving  him  a 
new  credit  and  capacity.    Ex  parte  Garland,  4  Wall.   333.  380 ;  United 


Digitized  by 


Google 


WASHINGTON  V.   THE  STATE.  1 3 

States  V.  Paddleford,  9  Wall.  531  ;  United  States  v.  Klein,  13  Wall.  128; 
Carlisle  v.  United  States,  16  Wall.  147 ;  Knote  v.  United  States,  95  U.  S. 
149.  Jones  V.  Board  of  Registers,  56  Miss.  768. 

Ex-POST-FACTO  Laws. — The  point  that  a  statute  depriving  a  man  of 
the  right  to  vote  merely  takes  a  privilege  from  him  and  not  a  natural 
right,  is  by  another  line  of  cases  brought  out  even  more  clearly  than  in 
the  principal  case.  Those  cases  are  the  test-oath  cases,  arising  under 
statutory  provisions  forfeiting  the  right  to  pursue  an  occupation  or  calling 
for  failure  to  take  a  prescribed  test-oath.  In  Missouri  a  statute  declaring 
a  forfeiture  of  office  by  curators  of  a  college  for  failure  to  take  a  test-oath, 
was  held  void  as  ex  post  facto.  State  v.  Adam,  44  Mo.  570;  statutes  re- 
quiring a  test  oath  from  attorneys  as  a  condition  of  being  allowed  to 
practice  were  held  void  in  Ex  parte  Garland,  4  Wall.  333 ;  In  re  Murphy  and 
Glover,  41  Mo.  339 ;  State  v,  Heighland,  41  Mo.  388 ;  but  see  Cohen  v, 
Wright,  22  Cal.  293 ;  Ex  parte  Yale,  24  Cal.  241 ;  State  v.  Graresche,  36 
Mo.  256.  A  similar  statute  as  to  clergymen  was  also  held  void.  State  v, 
Cummings,  4  Wall.  277 ;  36  Mo.  263. 

Statutes  requiring  a  test-oath  as  a  condition  of  voting  have  been  held 
both  valid  and  invalid.  Valid  in  Randolph  v.  Good,  3  W.  Va.  551 ;  State 
V.  Neal,  42  Mo.  119.  Void  in  Rison  v.  Farr,  24  Ark.  161.  See  also,  An- 
derson V,  Baker  et  aL,  23  Md.  531 ;  Blair  v,  Ridgeley,  41  Mo.  63 ;  State  v, 
Staten,  6  Cold.  (Tenn.)  248  ;  Green  v,  Shumway,  39  N.  Y.  418.  Concern- 
ing the  distinction  between  taking  away  legal  rights  and  taking  away  legal 
privileges,  Mr.  Pomeroy  very  forcibly  says  :  **  Entirely  agreeing  with  the 
decisions  of  the  United  States  Court  that  the  test-oath  statutes  were  ex^ 
post-facto  laws  when  applied  to  the  subject-matter  of  trades,  professions, 
business,  etc.,  and  made  a  penalty  for  past  crimes,  we  think  there  is  a 
clear  and  broad  distinction  between  such  cases  and  those  involving  the 
right  of  suffrage.  Of  course,  if  the  State  constitution  prescribes  the 
qualifications  of  electors,  and  a  statute  demands  other  and  antagonistic 
qualifications,  it  would  violate  the  State  constitution.  But  the  question 
under  discussion  is  concerned  solely  with  the  relations  of  State  statutes 
or  constitutions  with  the  provision  of  the  National  Constitution,  prohibit- 
ing the  States  to  pass  ex-post-facto  laws.  In  order  that  a  law  should  be 
ex  post  facto  it  must  inflict  some  legal  penalty,  and  thus  must  consi.st  in 
taking  away  some  legal  right  or  imposing  some  legal  burden.  A  State 
constitution  which  demands  a  test-oath  of  loyalty  as  a  prerequisite  of 
exercising  the  electoral  franchise,  does  not  take  away  a  legal  right  or  im- 
pose a  legal  burden,  because  no  person  in  the  State  has  any  right  to  vote 
independent  of  the  express  provisions  of  the  State  constitution.  The 
very  constitution  which  contains  the  restriction  is  the  source  of  all  power, 
capacity,  or  right  of  voting;  and  if  such  constitution  impose  a  test-oath  as 
a  qualification,  it  does  the  same  in  essence  as  when  it  imposes  the  age  of 
twenty-oHe  years,  citizenship,  or  the  male  sex,  as  a  prerequisite.  In  other 
words,  as  the  subject  of  electoral  capacity  has  been  left  to  the  States  ab- 
solutely untrammelled,  except  by  the  provisions  respecting  race  and  color, 
any  changes  which  the  States  may  think  best  to  make  in  defining  the  qual- 
ifications of  voters,  do  not  take  away  any  right  or  impose  any  legal  bur- 
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den,  and  cannot  therefore  be  ex-pcst-facio  laws,  however  much  they  may 
apply  to  past  acts  and  transactions."  "  Sedgwick  on  the  Constmction  of 
Statute  and  Constitutional  Law,"  page  558  (Pomeroy's  note). 


Reynolds 

V, 

Snow. 


{Advance  Case,  California  Supreme  Court,     September  25,  1885.) 

A  ballot  which  does  not  conform  to  the  requirements  of  section  1191 
of  the  political  code,  as  to  length,  and  in  other  minor  respects,  cannot  be 
counted. 

The  reason  why  a  court  of  appeals  declines,  ordinarily,  to  interfere  upon 
a  conflict  of  evidence,  is  because  the  trial  court  has  an  advantage  over  the 
former,  in  that  it  can  both  hear  the  witness  and  observe  his  deportment, 
when  before  it  and  delivering  his  testimony.  When,  however,  the  find- 
ings of  the  trial  court  are  entirely  based  upon  documentary  evidence,  such 
as  ballots  cast  at  an  election,  photographic  copies  of  which  are  before  the 
appellate  court,  the  reason  of  the  rule  fails,  and  with  it  the  rule  itself. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanis- 
laus county,  entered  in  favor  of  the  plaintiff.  The  opinion 
states  the  facts, 

Schell  &  Bond  for  the  appellant. 

Wright  &  Hazen  for  the  respondent. 

FooTE,  C. — A  contest  for  the  oflBce  of  supervisor  of  district 
number  one  of  Stanislaus  county. 

The  bill  of  exceptions  in  the  transcript  should  be  consid- 
ered by  this  court ;  the  objections  made  to  it  by  the  respond- 
ent are  not  well  taken.  It  appears  by  the  official  returns  of 
the  various  election  boards  of  the  district,  as  canvassed  by 
the  board  of  supervisors  of  the  county,  that  the  appellant, 
William  Snow,  received  threehundred  and  twenty-four,  and 
the  respondent,  B.  F.  Reynolds,  three  hundred  and  twenty, 
three,  votes.  To  the  former  the  board  awarded  the  certifi- 
FACT8.  cate  of  election  and  the  office  in  dispute.     The  lat- 

ter contested  his  right  thereto,  and  prevailed  in  the  contest. 
From  that  judgment  Snow  appealed.  The  court,  upon  a  re- 
count of  the  ballots,  discovered  that  the  contestant's  exhibit 
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number  eight  was  one  having  the  name  of  William  Snow 
printed  on  it,  and  that  of  the  ofl&ce  for  which  he  was  a  can- 
didate, but  the  paper  on  which  it  was  printed  was,  when 
voted,  only  about  eight  and  one  half  inches  in  length,  and  did 
not,  in  that  and  some  other  minor  respects,  conform  to  sec- 
tion 1191  of  the  political  code,  and  ought  not  to  be  counted 
for  Snow,  as  it  had  been.  This  conclusion  §[  the  court  was 
correct 

That  tribunal  substantially  found,  also,  that  an  election 
board  had  counted  for  Snow  two  ballots  called  plaintiff's  ex- 
hibits two  and  three ;  that  on  them,  and  in  the  same  line,  were 
printed  the  following  words  and  figures,  viz.,  "  23.  Super- 
visor District  No.  i,  B.  F.  Reynolds."  That  the  words 
"  Supervisor  District  No.  i,  B.  F.  Reynolds,"  had  been  dis- 
tinctly and  completely  erased  by  several  lead-pencil  marks 
being  drawn  completely  through  said  words,  and  each  of 
them,  and  that  upon  one  of  said  ballots  had  been  written  the 
words  •*  Wm.  Snow,"  and  upon  the  other  the  word  "  Snow," 
and  that  these  words  were  written  opposite  said  figures  23, 
line  and  erasure. 

That  the  words  erased  were  still  discernible  and  distin- 
guisbable,  and  that  the  voter  intended  by  the  erasure  to 
strike  from  the  ballots,  and  each  of  them,  the  name  of  the 
office  of  supervisor  of  said  county,  in  and  for  said  district, 
and  that  no  such  office  remained  designated  upon  said  bal- 
lots, and  that  neither  the  board  of  election  nor  the  court 
could  ascertain  that  the  voters  intended  to  vote  for  said 
"  Snow,"  and  "  Wm.  Snow,"  respectively,  for  said  office,  and 
that  it  was  not  the  intention  of  said  voters  to  vote  for  any 
person  for  said  office. 

To  this  finding,  upon  a  thorough  inspection  of  those  bal- 
lots, we  cannot  agree.  In  a  case  where  there  was  fwdino  re 
a  conffict  in  the  evidence,  in  the  sense  that  wit-  SS^t  ^^  "^" 
nesses  in  the  presence  of  the  court  had  sworn  contrary  to 
each  other,  as  to  facts,  we  should  not  feel  warranted  in  enter- 
ing our  dissent ;  but  where,  as  in  this  case,  the  ballots  them- 
selves were,  on  that  point,  the  only  evidence  before  the  court, 
and  as  photographic  copies  of  them  are  before  us,  it  is  clear 
that  there  was  no  such  conflict  in  the  evidence  as  should  pre- 
vent us  from  exercising  a  judgment  contrary  to  that  of  the 
learned  judge  below.     The  reason  why  a  court  of  appeal 
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declines,  ordinarily,  to  interfere  upon  a  conflict  of  evidence, 
is  because  the  trial  court  has  an  advantage  over  the  former, 
in  that  it  can  both  hear  the  witness  and  observe  his  deport- 
ment when  before  it,  and  delivering  his  testimony. 

In  the  present  instance  the  reason  fails,  and  with  it  the  rule 
of  action. 

The  persons  writing  "  Snow/*  and  "  Wm.  Snow,"  on  ex- 
hibits two  and  three,  intended  to  vote  for  William  Snow  for 
supervisor  of  district  No.  i,  Stanislaus  county,  and  the  board 
of  election  were  right  when  they  counted  those  ballots  for 
him  for  said  office.  It  became  plain  from  an  inspection  of 
another  of  the  ballots,  by  the  court,  that  the  board  of  election 
had  erroneously  counted  for  Reynolds  one  ballot,  which  was 
on  its  face  unmistakably  cast  for  Snow,  and  thereupon  it  was 
properly  counted  for  Snow.  The  action  of  that  tribunal,  in 
taking  from  Snow  a  vote,  upon  evidence  showing  that  Jarvis 
Whitehead,  not  being  a  legal  voter,  had  voted  for  him  in  su- 
pervisor district  No.  i,  Stanislaus  county,  will  not  be  re- 
viewed, as  the  evidence  was  conflicting,  in  the  proper  sense 
of  that  term. 

The  court  found  further  that  B.  F.  Reynolds  received  for 
the  office  in  dispute  three  hundred  and  twenty-two,  and  Wil- 
liam Snow  three  hundred  and  twenty-one,  legal  votes. 

From  the  foregoing,  it  appears  that  the  finding  should  have 
been  that  B.  F.  Reynolds  received  three  hundred  and  twenty- 
two,  and  Wm.  Snow  three  hundred  and  twenty-three  votes 
for  the  same. 

The  judgment  should  be  reversed  and  cause  remanded. 

Searls,  C,  and  Belcher,  C.  C,,  concurred. 

By  the  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  cause  remanded. 

Regulation  by  Statute  of  the  Size  and  Form  of  Ballots.— Sec- 
tion 1191  of  the  Political  Code  of  California,  which  provides  for  the  size, 
shape,  and  manner  of  printing  ballots,  etc.,  and  that  no  ticket  shall  be 
used  at  any  election  that  does  not  conform  to  such  statutory  requirements, 
and  section  1208,  which  provides  that  any  ballot  which  does  not  conform 
to  the  requirements  of  section  1191  must,  with  all  its  contents,  be  re- 
jected, were  construed  in  the  case  of  Kirk  7/.  Rhodes,  46  Cal.  398. 

In  that  case  it  was  held  that  as  to  things  over  which  the  voters  could 
have  no  control,  such  as  the  precise  kind  of  paper  on  which  the  ballot  was 
printed,  and  the  exact  mode  of  spacing  and  printing  required  by  statute. 
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and  the  exact  size  of  the  ballot,  the  statute  was  merely  dirtctory,  and  that 
a  ballot  cast  by  an  elector  in  good  faith,  but  not  complying  exactly  with 
the  statutory  requirements  as  to  matters  over  which  the  elector  had  no 
control,  and  where  the  defect  in  the  ballot  could  not  be  detected  by  ordi- 
nary observation,  should  not  be  rejected.  But  that  as  to  matters  over 
which  the  elector  had  control  the  statute  was  mandatory,  and  that  failure 
to  comply  with  the  statute  rendered  the  ballot  void.  Thus  the  statute 
providing  that  ballots  must  not  be  so  marked  as  to  be  capable  of  identifi- 
cation, if  a  ballot  is  so  marked  it  should  be  rejected.  Under  this  deci- 
sion, if  the  ballot  varies  from  the  statutory  requirement  as  to  size  in  a  small 
degree  only  it  should  not  be  rejected.  But  if  the  variation  is  so  large  as 
to  be  readily  appreciable,  the  ballot,  it  would  seem,  should  be  rejected. 
In  the  principal  case  the  ballot  was  only  eight  and  one  half  inches  long^ 
the  statutory  requirement  being  twelve  inches,  or  within  half  an  inch  of 
twelve  inches,  and  it  would  seem  that  the  variation  was  large  enough  to 
bring  the  case  within  the  principle  last  laid  down. 

Statutes  Prohibiting  any  Mark  or  Device  on  Ballots. — It  is 
held  in  Mississippi  that  a  statute  prohibiting  any  mark  or  device  on  bal- 
lots by  which  one  ballot  can  be  told  from  another,  shall  render  the  ballot 
void,  rendered  void  a  ballot  containing  distinguishing  marks  on  its  face 
which  were  not  visible  when  the  ballot  was  folded.  The  court  say :  "  The 
legislature  was  trying  to  prevent  multitudes  from  '  being  voted,*  and  being 
guided  by  a  mere  device  or  mark  by  which  they  should  distinguish  the 
ballots  they  were  to  use  in  the  process,  without  a  knowledge  of  the  names 
of  the  persons  for  whom  their  ballots  were  being  cast."  Oglesby  v.  Lig- 
man,  58  Miss.  502,  printers*  dashes  were  held  marks  or  devices  within  the 
statute,  and  to  render  ballots  void.  In  Steele  v,  Calhoun,  61  Miss.  556,  a 
mere  dotted  line  across  the  face  of  the  ticket  was  held  a  mark  or  device. 

The  laws  of  the  State  of  Maine  make  certain  requirements  as  to  ballots, 
and  require  the  officers  presiding  over  the  election  to  reject  such  ballots 
as  do  not  conform  to  the  requirements ;  but  if  a  ballot  that  does  not  con- 
form is  received  it  must  be  counted.  Revised  Statutes  of  Maine,  1883, 
chapter  4,  section  29,  Answer  to  question  nine  by  Governor  Garcelon,  70 
Me.  566. 

9  Cor.  Cas.— 2 
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Attorney-General 

V, 

Board  of  Councilmen  of  the  City  of  Detroit. 

{Advance  Case,  Michigan.     October  14.  1885.) 

A  statute  requiring  the  common  council  of  a  city  to  appoint  a  Board  of 
Commissioners,  who  are  in  turn  to  appoint  for  each  election  district  in  the 
city  local  registration  boards,  to  be  composed  of  members  of  the  two 
leading  political  parties  is  unconstitutional,  because  (i)  it  removes  the  ap- 
pointment of  local  registration  boards  from  both  the  people  and  their  rep- 
resentatives, the  common  council,  and  delegates  it  to  a  body  of  commis- 
sioners who  are  in  no  proper  sense  representatives  of  the  people,  and  be- 
cause (2)  it  makes  political  opinions  and  membership  in  politieal  parties 
the  test  of  the  right  to  hold  certain  offices,  and  renders  ineligible  to  such 
offices  persons  who  are  members  of  other  than  the  two  leading  parties. 

Mandamus. 

Campbell,  J. — The  attorney  general  applies  for  a  mandamus 
Facts.  to  compcl  the  respondents  to  take  action  upon  certain 
nominations  made  by  the  mayor  of  Detroit  of  four  persons, 
two  being  Republicans  and  two  being  Democrats,  to  act  as  a 
board  of  commissioners  of  registration  and  of  election  for 
the  city  of  Detroit  Respondents  refused  to  consider  the 
nominations  because  they  regarded  the  statute  which  pro- 
vides for  such  board  as  unconstitutional  and  invalid.  To  an 
order  to  show  cause  they  interpose  that  ground  of  defense. 
No  other  question  is  of  much  importance  in  the  case.  The 
necessity  of  an  immediate  decision,  in  order  to  allow  time  for 
the  action  of  the  city  authorities  in  season  for  the  coming 
election,  made  it  impossible  for  the  court  to  do  more  than  an- 
nounce its  determination,  on  rendering  judgment  in  favor  of 
respondents,  as  any  oral  statement  in  brief  form  of  the 
grounds  of  their  action  would  have  been  liable  to  some  mis- 
apprehension. It  was  therefore  thought  best  that  the  mem- 
bers of  the  court  should  express  their  views  more  formally  in 
writing.  The  statute  in  question  purports  to  amend  chapter 
2  and  some  sections  of  chapter  3  of  the  charter  of  Detroit,  as 
revised  in  1883.  Chapter  2,  which  refers  to  the  registration 
of  voters,  is  entirely  superseded  by  the  present  act,  as  is  also 
so  much  of  chapter  3  as  provided  for  the  choice  of  inspectors 
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of  election.  The  new  statute  undertakes  to  provide  a  board 
of  commissioners  to  appoint  ward  registers  and  inspectors, 
who  are  to  perform  the  duties  formerly  imposed  on  the  boards 
made  up  of  aldermen  and  their  appointees,  and  of  persons 
elected  by  the  voters.  The  board  thus  provided  for  is  re- 
quired to  be  composed  of  four  members  holding  office  for 
four  years,  the  first  board  being  appointed  for  one,  two,  three, 
and  four  years  respectively,  so  that  one  vacancy  shall  be  filled 
each  year.  They  are  all  to  be  resident  electors  of  the  city, 
and  two  members  thereof  to  be  from  each  of  the  two  leading 
p>oIitical  parties  of  the  said  city.  They  are  required  two 
weeks  before  the  time  fixed  by  law  for  the  meeting  of  boards 
of  registration  of  voters,  to  appoint  two  qualified  electors  of 
each  voting  district,  one  fi:'om  each  of  the  two  leading  polit- 
ical parties  of  the  said  city,  to  act  as  registers  and  form  a  dis- 
trict board  of  registration.  The  various  district  boards  sit- 
ting together  are  to  constitute  a  city  board  of  registration. 
The  board  of  commissioners  are  to  fill  any  district  vacancies 
by  persons  of  the  same  political  party  to  which  the  absentee 
belongs.  The  commissioners  are  also  required  to  appoint  for 
each  voting  district  two  inspectors,  one  from  each  of  the  two 
political  parties  ''  represented  in  the  common  council  of  said 
city,"  the  electors  choosing  a  third.  Vacancies  in  any  board 
of  inspectors  are  to  be  filled  by  viva  voce  vote  of  the  electors, 
but  each  vacancy  must  be  filled  by  a  person  of  the  same  po- 
litical party  as  the  absentee.  The  commissioners  also  appoint 
the  various  clerks  of  election,  but  have  no  immediate  part  in 
the  work  of  registration  by  action  or  supervision. 

The  statute  makes  a  number  of  new  provisions  upon  the 
subject  of  registration  and  election,  which  were  more  or 
less  discussed  on  the  argument,  but  which  would  only  be  im- 
portant if  the  law  were  not  held  to  be  entirely  invalid,  as  we 
deem  it  to  be.  These  several  provisions  will  not,  therefore, 
be  dwelt  upon.  The  invalidity  of  the  statute  was  chiefly 
based  on  the  argument  upon  the  illegality  of  creating  a  board 
with  such  powers  as  those  conferred  by  the  statute,  and  re- 
quired to  be  composed  of  equal  numbers  of  two  political  par- 
ties appointed  as  such  members,  and  ineligible  without  such 
party  connection.  Relator  insists  that  the  legislature,  under 
its  power  to  pass  laws  to  preserve  the  purity  of  elections  and 
guard  against  abuses  of  the  elective  franchise,  has  discretion- 
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ary  power  over  the  metheds,  and  that,  even  if  the  partisan 
disqualification  is  improper,  the  court  may  treat  it  as  not  es- 
sential, and  sustain  the  commission  by  allowing  the  selection 
of  its  members  without  any  such  test.  Neither  of  these 
grounds  is  tenable,  in  our  view  of  the  Constitution, 

In  order  to  appreciate  the  bearing  of  the  considerations  pre- 
GKNERAL  ELB<>  sciited  ou  thc  case,  it  will  be  necessary  to  make  some 
TivE  8T8TBM.  refereucc  to  the  general  elective  system  of  the  consti- 
tution itself.  It  is  needless  to  explain  that  under  that  system  the 
whole  scheme  of  government,  in  every  department,  depends 
upon  the  action  of  the  qualified  voters  in  their  electoral  dis- 
districts.  All  male  citizens  of  lawful  age,  and  some  whose 
United  States  citizenship  is  incomplete,  are  entitled  after  a 
certain  term  of  residence  to  vote  in  the  townships  or  wards 
in  which  they  reside.  Every  vote,  for  any  purpose  whatever, 
is  required  to  be  cast  in  such  township  or  ward.  The  only 
exception  is  in  case  of  soldiers  in  the  field  during  the  war. 
All  legislation  imposing  restraint  or  conditions  upon  voting 
must  conform  to  the  other  clauses  and  provisions  of  the  con- 
stitution. No  part  of  that  instrument  can  be  allowed  to  over- 
ride or  destroy  any  other  part.  It  is  also  well  settled  that 
our  Sta.e  polity  recognizes  and  perpetuates  local  government 
through  various  classes  of  municipal  bodies,  whose  essential 
character  must  be  respected,  as  fixed  by  usage  and  recogni- 
tion  when  the  constitution  was  adopted  ;  and  any  legislation 
for  any  purpose  which  disregards  any  fundamental  and  essen- 
tial requisites  of  such  bodies  has  always  been  regarded  as  in- 
valid and  unconstitutional.  There  is  nothing  in  the  constitu. 
tion  which  permits  the  legislature,  under  the  desire  to  purify 
elections,  to  impose  any  conditions  which  will  destroy  or  se- 
riously impede  the  enjoyment  of  the  elective  franchise.  And 
as  the  right  of  voting  is  the  same  everywhere,  it  is  obvious 
that  the  conditions  regulating  the  manner  of  exercising  it 
must  be  the  same  in  substance  everywhere.  The  liiachinery 
of  the  government  differs  in  its  details  in  cities,  villages  and 
townships,  and  of  course  in  methods  and  officers  to  adminis- 
ter the  election  laws.  But  it  cannot  be  lawful  to  create  sub- 
stantial or  serious  differences  in  the  fundamental  rights  of 
citizens  of  different  localities  in  the  exercise  of  their  voting 
franchises. 

It  is  also  a  most  important  principle  under  our  constitu- 
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tional  system  that  no  one  shall  be  affected  in  any  of  his  legal 
and  political  rights  by  reason  of  his  opinions  on  political  sub- 
jects or  other  matters  of  individual  conscience.  The  political 
right  to  freedom  of  belief  and  expression  is  asserted  in  the 
most  distinct  way,  and  applies  to  every  privilege  which  the 
constitution  confers.  No  one  has  ever  supposed  that  any  new 
condition  could  be  added  to  those  which  the  constitution  has 
imposed  on  the  right  of  suffrage,  beyond  such  as  are  neces- 
sary to  guard  ag^nst  double  voting,  or  to  prevent  its  exer- 
cise by  those  who  are  not  legal  voters.  The  only  legitimate 
object  of  registration  laws  is  to  secure  a  correct  list  of  actu- 
ally qualified  voters.  Any  attempt  to  inquire  into  the  senti- 
ments of  the  voters  is  not  only  an  abuse,  but  one  which  it  is 
the  chief  purpose  of  the  ballot  system  to  prevent.  The  bal- 
lot is  a  constitutional  method  which  cannot  be  changed,  and 
its  perpetuation  means  the  security  to  vote  without  any  in- 
quisition into  the  voter's  opinions  of  men  or  measures ;  and  it 
would  be  entirely  meaningless  if  the  voter's  choice  of  candi- 
dates for  any  office  must  be  made  from  any  particular  party 
or  number  of  parties.  But  the  constitution  has  made  this 
more  specific,  (although  this  was  hardly  necessary,)  by  pro- 
viding, after  giving  the  form  of  an  official  oath,  that  "no 
other  oath,  declaration,  or  test  shall  be  required  as  a  qualifica- 
tion for  any  office  or  public  trust." 

It  is  manifest  that  any  important  function  of  government 
comes  under  one  or  the  other  of  these  heads  of 
**  office  *'  or  "  public  trust."    The  board  of  regis-  SS'XlJSS??^ 

,        ,  11.  r    *^^"  ^H*  ''■ST 

tration  commissioners  consists  under  this  statute  of  g^^^^Sc^ 
persons  holding  permanent  offices.  The  district 
registers,  clerk,  and  inspectors  perform  functions  connected 
with  the  most  vital  and  important  action  of  citizens  in  their 
capacity  as  choosers  of  the  officers  of  government.  The 
constitutional  rule  covers  them  all,  literally  as  well  as  im- 
pliedly. 

It  was  urged  on  the  argument  that  if  the  term  "  test "  can  be 
held  applicable  to  inquiries  into  party  affiliation,  it  is  equally 
applicable  to  those  other  qualifications  often  required  for  public 
service,  such  as  education,  scientific  acquirements  in  survey- 
ors and  other  specialists,  legal  knowledge  in  law  officers,  and 
the  like.  But  this  is  not  so.  Not  only  is  it  evident  from  the 
other  provisions  in  this  clause  that  all  the  exemptions  referred 
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to  are  such  as  would  be  applicable  in  all  sorts  of  offices,  but 
the  use  of  the  word  "  test  '*  is  especially  significant  because  its 
recognized  legal  meaning  in  our  constitution  is  derived  from 
the  English  test  acts,  all  of  which  related  to  matters  of 
opinion,  and  most  of  them  to  religious  opinion.  Such  has 
been  the  general  understanding  of  the  framers  of  constitu- 
tions. If  this  were  not  so,  and  if  the  power  of  the  legislature 
in  imposing  conditions  of  office  is  at  the  same  time  only 
restrained  by  express  clauses  applying  in  terms  to  officers 
and  to  no  one  else,  it  would  not  be  difficult  for  any  dominant 
party  controlling  the  legislature  to  perpetuate  its  power  until 
overthrown  by  revolution.  But  such  discriminations  are  as 
repugnant  to  the  rights  of  voters  in  selecting  as  to  the  rights 
of  those  chosen  in  assuming  office,  and  this  clause  is  but  an 
additional  assertion  of  a  principle  found  in  other  parts  of  the 
constitution,  expressed  or  clearly  implied.  In  the  case  of 
People  V.  Hurlbut,  24  Mich.  44,  it  was  not  disputed  by  any  of 
the  judges  who  referred  to  the  matter  that  it  would  not  be 
lawful  to  confine  the  choice  of  officers  to  particular  parties, 
although  two  of  the  judges  thought  that  the  provision  in  that 
particular  case  was  capable  of  being  eliminated  from  the 
statute.  And  it  is  claimed,  in  the  present  case,  that  the  pres- 
ent  law  is  declared  and  intended  to  be  non-partisan,  and  that 
the  board  may  be  chosen  without  reference  to  this  restriction 
of  party  membership. 

It  is  altogether  likely  that  the  framers  of  the  law  were  of 
opinion  that  the  evils  of  partisan  action,  and  the  temptation 
to  carry  it  to  abusive  extremes,  would  be  lessened  by  requir- 
ing that  one  party  should  not  monopolize  the  offices,  but  that 
two  should  share  them.  No  one  can  doubt  the  advantage  of 
impartiality  in  public  action.  But  parties,  however  powerful 
and  unavoidable  they  may  be,  and  however  inseperable  from 
popular  government,  are  not  and  cannot  be  recognized  as 
having  any  legal  authority  as  such.  The  law  cannot  regulate 
or  fix  their  numbers,  or  compel  or  encourage  adherence  to 
them.  Many  good  citizens  form  no  permanent  party  ties, 
and  when  elections  are  close  the  effort  of  each  party  is  to  de- 
tach votes  from  the  friends  of  the  other.  Where  there  are 
two  parties  larger  than  any  other,  the  success  of  either  is  very 
often  gained  by  coalition  with  a  third  one.  In  local  matters 
party  allegiance  is  not  uncommonly  laid  aside  for  the  time 
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being,  so  that  it  cannot  be  said  that  any  party  is  represented 
in  the  election.  However  well  meant  such  a  statute  as  that 
before  us  may  be,  it  distinctly  makes  party  adhesion  a  condi- 
tion of  office ;  and  not  only  so,  but  it  puts  all  but  the  two  fa- 
vored parties  beyond  the  possibility  of  representation,  if  the 
law  is  obeyed. 

It  is  equally  clear  that  this  party  representation  is  the  es- 
sential purpose  of  the  law,  and  that  the  other  changes  are 
merely  subsidiary.  There  are  some  changes  in  detail,  but 
the  main  purpose  cannot  be  mistaken.  The  partisan  qualifica- 
tions are  made  emphatic  in  regard  to  all  the  offices.  It  is  im- 
possible for  any  canc^id  person  to  read  the  act  and  believe 
that  the  real  legislative  design  can  be  carried  out.  By  leav- 
ing the  councilmen  and  mayor  at  liberty  to  choose  commis- 
sioners from  a  single  party,  or  for  the  commissioners  to  ap- 
point registers  and  inspectors,  without  distinction  of  party,  at 
their  pleasure,  and  it  would  need  no  great  sagacity  to  see 
that  if  such  unlimited  power  were  vested  in  a  body  made  up 
as  this  body  might  then  be  constituted,  all  of  the  old  evils 
would  remain,  and  would  be  made  worse  by  the  absence  of 
any  responsibility  to  the  voters  of  the  precincts. 

In  my  judgment  the  creation  of  a  board  with  such  powers 
as  are  given  to  this  board  is  quite  as  serious  an  ?"S2h^otS! 
infringement  of  the  constitution  as  the  partisan  to^c«»«w«8wj« 
clauses,  and  much  more  dangerous.  This  board  is  made  by 
the  statute  the  repository  of  some  of  the  most  important 
powers  of  government.  It  has  the  entire  control,  directly  or 
indirectly,  of  the  elections  on  which  all  the  departments  of 
government  depend.  It  has  the  appointment  of  officers  who 
can  deprive  any  man  of  his  vote  at  any  election,  if  they  see 
fit  to  do  so,  without  any  adequate  means  of  redress  to  save  it. 
While  it  is  unavoidable  that  a  voter's  rights  at  election  must, 
in  case  of  dispute,  be  disposed  of  summarily,  it  is  all  the  more 
necessary  that  the  tribunal  which  decides  on  so  sacred  a  right 
should  be  made  up  in  harmony  with  representative  and  popu- 
lar  institutions. 

While  boards  are  not  uncommonly  created  for  the  more 
convenient  management  of  the  business  interests  of  the  mu- 
nicipalities, it  is  a  principle  universally  settled  in  our  system 
that  all  officers  and  functionaries  exercising  power  of  govern- 
ment  and  control  over  political  action   must  derive  their 
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power  and  oflBce  either  from  the  people  directly,  or  from  the 
agents  or  representatives  of  the  people.  The  officers  of  towns 
and  cities  have  always  been  so  created.  The  discretion  of  a 
political  body  or  functionary  cannot  be  delegated  indefinitely. 
Here  the  choice  of  ward  officers  is  made,  not  by  the  people 
of  the  ward,  nor  by  the  chosen  officers  of  the  city,  but  by 
persons  who  are  themselves  appointees  of  a  part  of  the  city 
government.  No  doubt  there  are  many  ministerial  powers 
which  can  be  deputized.  But  a  governing  body  cannot 
deputize  others  to  perform  the  governing  functions,  and  the 
legislature  cannot  authorize  it  to  do  so  without  destroying  the 
character  of  the  corporation  which  is  required  to  be  preserved. 

It  has  always  been  held  in  this  State  that  the  municipalities 
which  can  be  created  by  our  legislature  must  be  such  in  sub- 
stantial character  as  they  have  heen  heretofore  known.  Up 
to  this  time,  and  ever  since  elections  were  first  held  in 
Michigan,  they  have  been  not  only  localized  in  some 
municipal  division,  but  regarded  as  municipal  action,  and 
supervised  and  managed  by  municipal  officers,  either  directly 
elected,  or  else  appointed  by  those  who  have  been  elected. 
Such  a  board  as  this,  which  is  in  no  sense  a  mere  agency  of 
the  city,  is  foreign  to  our  system.  If  it  can  be  created  in  a 
city,  it  can  just  as  well  be  created  in  a  county,  or  for  the 
State.  When  the  election  ceases  to  be  a  municipal  procedure, 
the  whole  foundation  of  municipal  government  drops  out. 
And  a  municipality  which  is  not  managed  by  its  own  officers 
is  not  such  a  one  as  our  constitution  recognizes. 

As  the  defects  which  have  led  to  a  refusal  of  a  mandamus 
in  this  case  invalidate  the  whole  law,  there  is  no  occasion  to 
consider  anything  else.  In  my  opinion  either  of  them  is 
fatal. 

Champlin  and  Sherwood,  JJ.,  concurred. 

Morse,  C.  J. — The  ostensible  primary  object  of  the  law 
under  consideration  was  to  preserve  the  purity  of  elections 
and  throw  additional  safeguards  around  the  ballot-box.  Such 
a  law  should  be  sustained,  unless  in  plain  violation  of  the 
letter  or  spirit  of  the  constitution.  Every  good  citizen,  re- 
gardless of  political  belief  or  party  action,  ought  to  and  does 
Pacts.  dcsirc  that  the  right  of  suffrage  shall  be  amply  pro- 

tected against  hinderance  or  obstruction  to  the  legal  voter,  as 
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well  as  against  the  fraudulent  exercise  of  the  elective  fran- 
chise. The  security  and  permanency  of  good  government 
also  depend  upon  it  We  can  take  judicial  knowledge,  I 
think,  that  political  corruption  exists,  and  that  there  has  been, 
and  is  liable  to  be,  a  dishonest  depositing  and  an  unfair  count- 
ing of  ballots.  There  is  no  doubt  but  legislation  is  needed  to 
protect  and  purify  the  exercise  of  this,  one  of  the  highest 
privileges  of  the  citizen.  The  constitutionality  of  this  act, 
which  is  in  the  form  of  an  amendment  to  the  charter  of  the 
city  of  Detroit,  was  attacked  upon  the  argument  in  this  court 
upon  four  grounds,  namely :  (i).  That  it  is  in  conflict  with 
the  provision  of  the  constitution  that  "  no  law  shall  embrace 
more  than  one  object,  which  shall  be  expressed  in  its  title." 
(2).  That  it  violates  another  provision  of  the  constitution,  to 
wit :  "  No  law  shall  be  revised  or  altered  or  amended  by  ref- 
erence to  its  title  only ;  but  the  act  revised,  and  the  section  or 
sections  of  the  act  altered  or  amended,  shall  be  re-enacted  and 
published  at  length."  (3).  The  form  of  registration  prescribed 
is  not  in  harmony  with  the  constitutional  qualifications  of 
electors  in  this  State.  (4).  The  act  is  wholly  void  because 
of  the  political  tests  or  qualifications  of  the  registration  and 
inspection  o£Bcers. 

I  am  not  satisfied  that  the  first  two  objections  are  tenable. 

As  to  the  third  objection,  while  I  believe  the  form  pre- 
scribed not  applicable  to  our  election  laws,  and  one  that  would 
do  more  harm  than  good,  creating  confusion  instead  of  cer- 
tainty, and  having  a  tendency  to  hamper  and  perhaps  to  pre- 
vent the  exercise  of  the  elective  privilege  by  the  legal  voter 
in  certain  cases,  and  therefore  unconstitutional;  yet,  under 
the  rule  uniformly  applied  to  statutes,  it  would  not  defeat  the 
operation  of  the  remainder  of  the  law,  as  I  regard  the  form  of 
registration  rather  as  an  incident  to  than  as  the  main  principle 
of  the  act. 

The  fourth  objection  to  the  law,  it  seems  to  me,  is  fatal. 
The  act  provides  in  substance  that  the  board  of  councilmen 
of  the  city,  upon  the  nomination  of  the  mayor,  shall  p^^^^  member- 
appoint  a  board  of  commissioners  of  registration  and  SJa^^SS^  H 
election  in  and  for  the  city  of  Detroit,  who  shall  ^"'^^ 
consist  of  four  resident  electors,  and  whose  term  of  office 
shall  be  four  years.  This  board  of  commissioners  had  placed 
wholly  in  their  hands  the  appointment  of  the  district  boards 
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of  registration  in  every  voting  precinct  in  the  city.  They 
have  also  the  absolute  power  of  appointment  of  two  of  the 
three  election  inspectors  in  every  voting  district,  leaving  the 
electors  the  poor  privilege  of  choosing  the  other  upon  the 
opening  of  the  polls.  Besides  defining  the  powers  of  said 
boards  of  commissioners,  registration,  and  election  inspectors, 
the  law  prescribes  the  following  qualifications  of  these  officers 
as  follows :  "  First.  Said  board"  (of  commissioners)  **  shall  be 
strictly  non-partisan  in  character,  two  members  thereof  to  be 
from  each  of  the  two  leading  political  pa'rties  in  said  city. 
Second,  One  of  said  registrars"  (district  board  of  registration) 
"  to  be  from  each  of  the  two  leading  political  parties  in  said 
city.  Third.  One  inspector"  (of  elections)  *  so  appointed  to 
be  from  each  of  the  two  political  parties  represented  in  the 
common  council  of  said  city." 

The  law  also  provides  that  if  any  vacancy  shall  occur  in  the 
district  registrars  or  election  inspectors,  such  vacancy  shall 
be  filled  from  the  same  political  party  to  which  the  absentee 
belongs.  Section  i  of  Article  7  of  our  constitution  prescribes 
the  qualifications  of  electors.  It  contains  no.  provision  for  a 
registration  law ;  and  such  a  law  can  only  be  sustained  and 
upheld  under  Section  i  of  Article  7  of  that  instrument,  which 
authorises  the  legislature  to  pass  laws  "  to  preserve  the  purity 
of  elections  and  guard  against  abuses  of  the  elective  fran- 
chise."  The  legislature  is  utterly  powerless  to  pass  any  act 
to  hinder  or  abridge,  in  the  exercise  of  the  electoral  right,  any 
person  who  is  an  elector  under  the  constitution,  except  the 
manifest  intent  and  operations  of  the  law  be  to  protect  the 
legal  voters  from  fraud  and  abuse  of  the  elective  franchise. 
If  a  registration  law,  therefore,  is  constitutional,  it  must  be  so 
drawn  as  by  its  terms  to  proscribe  no  man  because  of  his  po- 
litical belief ;  and  the  officers  whose  duty  it  is  to  operate  the 
machinery  of  registration  and  election,  who  sit  in  judgment 
upon  the  right  of  citizens  to  vote,  cannot  by  law  be  restricted 
to  any  one  or  two  political  parties. 

We  must  take  judicial  knowledge  of  the  current  undisputed 
history  of  our  State  and  country,  and  act  upon  the  assumption 
and  the  fact  that  there  are  to-day  at  least,  in  the  State  of 
Michigan  and  in  the  City  of  Detroit,  four  political  parties,  to 
wit.  Republican,  Democratic,  National  or  Greenback,  and 
Union  or  Prohibition.  To  confine  the  registration  and  election 
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boards  to  men  composed  wholly  of  any  one,  two,  or  three  of 
these  parties  would  be  a  plain  violation  of  the  spirit  of  our 
constitution,  and  have  a  tendency  to  hamper  and  abridge  the 
elective  rights  of  those  belonging  to  the  political  party  or 
parties  who,  by  law,  would  not  and  could  not  have  any 
representation  upon  such  boards.  But  such  a  law  is  also 
in  direct  conflict  with  the  plain  letter  of  the  constitution. 
Section  i,  Article  18,  of  that  instrument,  after  prescribing  the 
form  of  the  official  oath  of  the  members  of  the  legislature  and 
all  officers,  executive  and  judicial,  concludes  as  follows  : 
"  And  no  other  oath,  declaration,  or  test  shall  be  required  as 
a  qualificatioYi  for  any  office  or  public  trust.** 

In  my  opinion  there  can  be  no  doubt  but  this  law  subjects 
the  officers  of  registration  and  election  in  Detroit  to  a  polit- 
ical  test.  If  the  two  leading  parties  in  that  city  be  Demo- 
cratic and  Republican,  then  any  citizen  who  cannot,  by  reason 
of  his  political  conscience,  ally  himself  with  one  or  the  other 
of  these  parties  is  debarred  by  law  of  the  right  of  holding  one 
of  these  offices.  If  the  National  and  Prohibition  parties 
should  be  the  two  leading  ones,  then  the  Republican  or 
Democrat  would  be  ostracized.  There  can  be  in  a  true  Re- 
publican  government  no  political  or  religious  test  in  holding 
office,  the  political  and  religious  liberty  of  the  citizen  being  at 
the  foundation  of  Republican  institutions.  If  this  law  had 
provided  in  express  terms  that  these  various  boards  should  be 
equally  divided  between  Democrats  and  Republicans,  its  re- 
pugnance to  the  constitution  would  be  plainly  apparent  to  all. 
As  it  is,  it  accomplishes  by  indirect  language  the  same  result 

The  opinion  of  Chief  Justice  Campbell  in  People  v.  Hurl- 
but,  24  Mich.  90-92,  correctly  applies  the  principle  that  no 
person  can  be  prevented  from  holding  office  because  of  his 
political  opinions. 

Suppose  the  legislature  should  enact  a  law  that  the  school 
officers  of  any  city  .or  village  in  this  State  should  be  selected 
equally  from  the  members  of  the  two  leading  churches  there- 
in, making  a  religious  test,  would  anyone  argue  for  a  moment 
that  such  an  act  was  constitutional  ?  And  certainly  the  right 
of  the  citizen  to  his  political  opinions  is  and  should  be  as  zeal- 
ously guarded  as  his  right  to  his  religious  belief. 

It  is  urged  that  the  political  proscription  in  this  law  is  less 
than  actually  takes  place  without  it ;  that  those  having  the 
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appointing  power  of  registrars  and  inspectors  under  the  old 
law  do,  in  Detroit,  as  a  matter  of  fact,  appoint  all  these  officers 
.  from  one  party  instead  of  two,  thus  precluding  still  more 
citizens  from  these  places.  In  answer  it  can  be  said  that  this 
is  an  abuse  of  power  not  sanctioned  by  the  law,  but  per- 
mitted, if  at  all,  by  its  silence,  while  this  act  before  us  puts 
the  seal  and  stamp  of  approval  upon  the  very  abuse  it  seeks 
to  cure,  and  makes  it  a  requisite  for  these  officers  to  be  par- 
tisans of  a  certain  name  or  designation,  thus  making  this  evil 
of  partisan  appointment  a  permanent  feature  of  our  State 
polity.  For  if  the  legislature  has  power  to  require  that  these 
offices  shall  be  filled  by  members  of  two  parties  only,  it  is 
competent  to  pass  a  law  thas  they  shall  be  holden  only  by  the 
members  of  the  leading  party  ;  and  a  partisan  majority  in  the 
legislature  might  fix  the  political  belief  of  every  municipal 
officer  in  the  State,  taking  from  the  people  of  the  locality  the 
right  tQ  have  a  government  of  a  different  political  color  than 
the  legislature.  The  remedy  is  worse  than  the  disease.  It  is 
not  only  political  oppression,  but  a  deprivation  of  a  local  self- 
government. 

Suppose  that  in  one  or  more  election  districts  in  the  city  of 
Detroit  the  Nationals  and  Prohibitionists  combined  were  nu- 
merically stronger  than  the  united  Republicans  and  Demo- 
crats, though  a  minority  in  the  whole  city.  Then,  in  these 
days  of  party  coalition,  it  might  be  possible  for  the  Democrats 
and  Republicans,  controlling  the  boards  of  registration  and 
election  in  the  city,  and  in  these  wards  and  districts,  to  com- 
bine against  the  other  two  parties  in  such  districts.  In  such 
a  case  there  would  be  naturally  the  same  incentive  to  and 
opportunity  for  frauds  and  abuse  as  if  all  the  registrars  and 
inspectors  belonged  to  one  party,  and  it  is  therefore  doubtful 
if  the  present  law  would  in  all  cases  have  the  effect  desired. 

Suppose,  further,  the  two  leading  parties  in  Detroit  to  be, 
as  they  actually  are,  Democratic  and  Republican.  The 
plurality  of  these  dominant  parties  over  the  third  party  might 
be  so  small  and  trifling  in  the  entire  city  that  in  two-thirds  or 
even  three-quarters  of  the  wards  in  the  city  the  third  party 
might  have  a  plurality  of  votes  over  either,  and  yet  have  no 
representation  except  one  inspector  upon  any  of  these  boards, 
and  therefore  liable  to  be  subject  to  the  same  evils  that  we 
now  deplore. 
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Again,  the  inspectors  must  be  of  the  same  political  shade 
as  the  two  leading  parties  in  the  common  council;  and  it 
would  not  be  an  unusual  thing  to  have  the  leading  parties  in 
the  city  not  the  same  as  the  leading  parties  in  the  common 
council. 

The  argument  might  be  elaborated  further,  but  it  is  useless* 
In  any  way  we  turn  this  law,  and  apply  it  to  the  common 
every-day  occurrence  in  political  life  and  action  at  our  elec- 
tions, the  more  clearly  does  it  appear  that  this  act  can  have 
no  other  effect  than  a  disfranchisement  of  a  large  body  of  the 
people  from  holding  these  offices,  simply  because  they  are 
politically  for  the  time  being  in  the  minority  in  the  whole 
city.  And  it  should  be  remembered  that  all  are  liable  to  bear 
its  ostracism.  The  changes  and  fluctuations  in  votes  con- 
stantly going  on  often  place  the  majority  at  the  last  election 
in  the  minority  at  the  next,  and  they  who  wield  the  club  of 
power  under  this  law  to-day  may  feel  themselves  its  weight 
to-morrow. 

I  fully  agree  in  the  views  so  ably  expressed  by  Justice 
Campbell  in  the  leading  opinion  filed  in  this  case.  The  nearer 
the  oflScers  are  to  the  people  over  whom  they  have  control 
the  more  easily  and  readily  are  reached  the  evils  that  result 
from  poUtical  corruption,  and  the  more  speedy  and  certain 
the  cure.  The  form  of  our  State  government  presupposes 
that  the  people  of  each  locality,  each  municipal  district  or 
political  unit,  are  intelligent  and  virtuous  enough  to  be  fully 
capable  of  self-government,  and  the  idea  that  the  further  re- 
moved the  election  officers  are  from  the  people  the  less  we 
encourage  fraud  and  the  more  nearly  we  attain  virtue  at  the 
ballot-box,  is  not  in  harmony  with  the  theory  and  spirit  of  our 
institutions.  It  matters  not  what  legislation  has  heretofore 
been  adopted  in  the  same  road  with  this  law  ;  it  is  our  duty  to 
deal  with  the  encroachment  brought  before  us  and  to 
remove  it. 

The  writ  of  mandamus  must  be  denied. 

Party  Membership  as  a  Qualification  for  Office.— In  Maryland 
it  has  been  decided  that  a  proviso  of  a  statute  declaring  "  that  no  Black 
Republican,  or  endorser  or  approver  of  the  Heljjer  Book"  shall  be  ap- 
pointed to  any  oflSce  under  the  board  is  unconstitutional,  if  it  is  to  be  un- 
derstood that  that  class  of  persons  are  proscribed  on  account  of  their 
political  or  religious  opinions,  but  the  court  refused  to  take  judicial  notice 
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of  who  were  meant  by  the  proviso.     Mayor,  etc..  of  Baltimore  v.  Sute,  1 5 
Md.  379. 

In  Tennessee  a  statute  requiring  in  cases  where  the  venue  had  been 
changed  that  it  should  be  changed  back  on  affidavits  of  three  uncon- 
ditional Union  men  was  unconstitutional  and  void.  Brown  v.  Haywood. 
4  Heisk,  457. 


DUTTEN 

V. 

Village  of  Hanover. 

(42  Ohio  State,  215.) 

In  Mandamus  in  the  court  of  common  pleas  to  compel  the  council  of 
an  incorporated  village  to  order  an  election  on  the  question  of  a  surrender 
of  its  municipal  powers,  under  the  provisions  of  the  Revised  Statutes,  sec- 
tions 1633  to  1647,  the  issue  was  whether  the  requisite  number  of  qualified 
petitioners  had  petitioned  the  council  therefor.  Held,  that  this  was  an 
issue  not  of  right  triable  by  a  jury,  and  either  party  might  appeal  from  the 
judgment  of  the  common  pleas  thereon. 

Upon  the  presentation  of  a  petition  to  the  council  for  such  an  election, 
it  is  the  duty  of  the  council,  before  taking  action  thereon,  to  satisfy  itself 
that  it  contains  the  requisite  number  of  qualified  petitionera^  and  for  that 
purpose  may  refer  the  same  to  a  committee  to  make  the  necessary  exami- 
nation. 

While  such  petition  is  under  consideration,  and  before  action  thereon 
by  the  council,  signers  thereof  may  withdraw  their  names  from  such  peti- 
tion, and  if  thereby  the  number  of  names  is  reduced  below  the  requisite 
number,  it  is  the  duty  of  the  council  to  refuse  to  order  such  election. 

Motion  for  leave  to  file  petition  in  error  to  the  District 
Court  of  Columbiana  county. 

This  was  a  petition  in  the  common  pleas  against  the  village 
council  of  Hanover,  to  compel  that  body  to  order  an  election 
as  required  by  sections  1633  to  1647  of  the  Revised  Statutes 
on  the  question  of  the  surrender  of  its  municipal  powers.  It 
is  alleged  that  on  the  2d  of  October  1882,  fifty-five  electors  of 
said  village,  which  was  more  than  a  majority,  petitioned  the 
council  to  order  such  election,  that  this  petition  was  referred 
to  a  committee,  who  reported  the  same  back  at  the  next  regu- 
lar meeting,  with  several  names  stricken  oflF  by  the  petitioners, 
at  the  solicitation  of  the  committee,  leaving  less  than  fifty  pe- 
titioners, and  less  than  a  majority  of  the  electors,  and  there- 
upon the  council  refused  to  order  such  election.     The  prayer 
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is  for  a  peremptory  mandamus  to  compel  the  council  to  order 
such  an  election. 

Issue  was  joined  on  the  material  allegations  of  the  petition, 
and  a  trial  had  upon  evidence.  The  common  pleas  adjudged 
in  favor  of  said  relator,  and  ordered  such  election  to  be  held. 

The  defendant  appealed  to  the  district  court. 

A  motion  to  dismiss  the  appeal  was  overruled,  and  excep- 
tion taken. 

On  a  trial  the  district  court  found  that  the  number  of  elec- 
tors required  by  the  statute,  had  signed  said  petition  before 
it  was  presented  and  referred  to  the  committee,  but  that 
while  the  matter  was  in  the  hands  of  the  committee,  a  num- 
ber of  signers,  sufficient  to  reduce  the  petitioners  to  less  than 
the  required  number,  had,  with  the  consent  of  the  committee, 
withdrawn  their  names,  so  that  at  the  next  regular  meeting 
of  the  council,  when  it  refused  to  order  the  election,  there 
were  a  less  number  of  petitioners  than  required  by  statute. 

There  is  nothing  in  the  record  to  impeach  the  good  faith 
of  the  council,  or  its  committee  to  whom  the  petition  was  re- 
ferred. 

Clarke  &  McVicker  for  the  motion. 

/.  W,  &  H.  Morrisoftj  contra. 

Johnson,  C.  J. — The  Revised  Statutes,  sections  1633  to 
1647,  provide  the  mode  by  which  cities,  villages,  and  hamlets 
may  surrender  their  municipal  powers.  By  section  1644,  the 
number  signing  a  petition  for  an  election  to  be  pacts. 

ordered,  is  prescribed  in  case  of  an  incorporated  village.  By 
section  1635,  it  is  made  the  duty  of  the  council,  when  a  peti- 
tion is  presented  for  such  an  election,  to  order  such  election, 
and  fix  the  time  for  holding  the  same. 

Two  questions  are  made  on  this  motion  for  leave  to  file  a 
petition  in  error:  ist,  was  the  case  one  that  could  be  ap- 
pealed ;  and  2d,  did  the  district  court  err  in  upholding  the 
action  of  the  village  council  in  refusing  to  order  an  election  ? 

1st  Was  this  case  one  for  an  appeal  ? 

The  issue  made  by  the  pleadings  was  of  mixed  law  and 
fact.  While  it  is  the  imperative  duty  of  council  (section  1635) 
to  order  an  election,  yet  as  an  essential  requisite  pbtition  must 
to  this  duty,  there  must  be  a  petition  therefor,  JoRSicmoKf" 
signed  hy  a  sufficient  number  of  electors  of  the  village. 
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In  this  case  these  petitioners  must  be  electors,  and  this  fact 
must  be  determined  by  the  council.  Before  the  council  can 
be  required  to  order  an  election,  that  fact  must  be  made  to 
appear.  It  is  a  condition  precedent  to  making  such  orden 
On  mandamus  to  compel  the  council  to  order  an  election,  the 
court  must  be  satisfied  that  it  was  the  duty  of  the  council  to 
make  the  order.  The  issue  was,  therefore,  as  to  this  fact,  was 
that  a  fact  triable  by  a  jury,  as  of  right?  The  court  might 
order  a  jury  to  try  it  under  proper  instruction ;  but  was  it 
bound  to  do  so  ?  For  the  purposes  of  this  case,  we  assume, 
without  deciding,  that  mandamus  is  the  proper  proceeding 
against  the  council  for  refusing  the  prayer  of  petitioners. 

This  proceeding  can  only  be  resorted  to  where  there  is  not 
a  plain  and  adequate  remedy  otherwise  provided.  Under 
our  statute,  the  return  to  the  alternative  writ  may  be  contro- 
verted. In  this  case  it  was  controverted,  and  the  question 
was,  whether  there  was  the  required  number  of  qualified 
petitioners.  To  determine  this,  the  court  must  ascertain  the 
number  of  electors  in  the  village,  the  number  of  genuine  signa- 
tures that  were  electors  and  the  right  of  signers  to  withdraw 
their  names. 

To  determine  these  questions  in  mandamus^  neither  party 
could  demand  a  jury.  Castle  v,  Lawlor,47  Conn.  342 ;  Chum- 
asero  v.  Potts,  2  Montana,  242 ;  High  on  Extra.  Rem.  §  30  c. 

2d.  Did  the  district  court  err  in  holding  that  persons  who 
signed  the  petition,  could  withdraw  their  names  therefrom 
before  action  had  thereon  ? 

We  think  not.  When  the  petition  was  presented  it  was 
wiTHDBAWAL  the  duty  of  the  council  to  take  proper  steps  to  as- 
?EiTnS?  "^^  certain  if  the  signatures  ^^r^  bona  fide,  and  if  it 
contained  the  requisite  number  who  were  electors?  For 
that  purpose  the  same  might  be  referred  to  a  committee  and 
postpone  action  until  time  for  such  examination.  Between 
the  time  the  petition  was  presented  and  the  next  regular 
meeting,  at  which  action  was  had  thereon,  several  signers 
withdrew  their  names.  This  they  had  the  right  to  do,  the 
council  not  having  acted  thereon.  Hayes  v.  Jones,  2y  Ohio 
St.  218. 

If  the  council  had  ordered  the  election,  it  may  be  that 
petitioners  could  not  thereafter  defeat  an  election,  nor  author- 
ize the  council  to  rescind  its  order,  by  withdrawal  of  their 
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names.  It  was  held,  they  could  not  do  this  in  a  road  case, 
alter  the  petition  for  a  road  had  been  acted  on,  and  a  report 
of  the  viewers  made.     Grinnell  v.  Adams,  34  Ohio  St.  44. 

Be  this  as  it  may,  we  think  there  was  no  error  by  the  dis- 
trict court  in  holding  that  the  action  of  the  council  in  refer- 
ring the  petition  to  a  committee  until  the  next  regular  meet- 
ing, and  in  refusing  to  order  the  election  on  its  then  appearing 
that  by  voluntary  withdrawals  the  number  of  petitioners  had 
been  reduced  below  the  required  number. 

Motion  overruled. 

Right  to  Trial  by  Jury  in  Proceedings  in  Mandamus.— High, 
Extraordinary  Legal  Remedies  (2d  Ed.),  §  30  c,  says:  *'  The  right  of  trial 
by  jury  in  proceedings  in  mandamus  is  generally  determined  by  constitu- 
tional or  statutory  enactments  in  the  different  States.  In  Connecticut  it 
is  held  that  the  constitutional  provision  for  jury  trials  has  no  application 
to  proceedings  in  mandamus,  and  that  when  issues  of  fact  are  raised  by 
the  pleadings  they  are  to  be  tried  by  the  court  without  a  jury.  [Castle  v, 
Lawlor,  47  Conn.  340.]  And  under  the  civil-practice  act  of  Montana  it  is 
held  that  a  proceeding  in  mandamus  not  being  an  ordinary  action  at  com- 
mon law,  the  relator  is  not  entitled  as  a  matter  of  right  to  a  trial  by  jury, 
and  that  it  rests  in  the  sound  discretion  of  the  court  to  award  such  trial. 
[Chumasero  v.  Potts,  2  Mont.  242.] " 


The  State  ex  rel 

V. 
CONSTANTINE. 

(42  Ohio  State,  437.) 

The  election  and  the  appointment  of  an  officer,  as  authorized  by  section 
27,  article  2  of  the  constitution,  are  different  and  distinct  modes  of  filling 
an  office. 

Where  an  office  is  filled  by  an  election  the  election  must  conform  to  the 
requirements  of  the  constitution,  and  each  elector  of  the  district  is  en- 
titled to  vote  for  a  candidate  for  each  office  to  be  filled  at  the  election. 

A  statute  authorizing  the  election  of  four  members  of  the  police  board 
at  the  same  election,  but  which  denies  to  an  elector  the  right  to  vote  for 
more  than  two  members,  is  in  conflict  with  article  5  of  the  constitution. 

In  quo  warranto.     Reserved  by  the  District  Court  of  Clark 
county. 
S,  A,  Bowman  and  R.  A.  Harrison  for  plaintiff. 

9  Cor.  Cas. — 3 
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No  constitutional  right  of  a  voter  can  be  abridged,  added 
to,  or  altered  by  legislation.  Monroe  v,  Collins,  17  Ohio  St. 
666,  686;  Copin  v.  Foster,  12  Pick.  485,  488 ;  Page  v.  Allen, 
58  Pa.  St.  338 ;  Dills  v,  Kennedy,  49  Wis.  555. 

The  mode  or  manner  of  conducting  an  election  is  one 
thing,  the  election  itself  is  another  thing.  State  v.  Adams, 
Brightly's  Leading  Cases  on  Elections,  286. 

Charles  W.  Constantine  for  defendants. 

McIlvaine,  J. — This  proceeding  is  prosecuted  to  oust  de- 
FACT8.  fendants  from  the  office  of  police  commissioners  of 

the  city  of  Springfield,  and  wholly  exclude  them  from  the 
exercise  of  franchises,  powers  and  authority,  assumed  to  be 
conferred  by  the  Act  of  April  21,  1884,  entitled  "  An  act  to 
amend  sections  1998,  2012,  2013,  2014,  2021  and  2022  of  the 
Revised  Statutes  of  Ohio." 

Defendant  Constantine,  as  mayor  of  the  city  of  Springfield, 
and  defendants  Kinnane,  Schneider,  Fried  and  Conklin,  who 
Were  elected  to  the  office  of  police  commissioners  by  the 
electors  of  the  city  of  Springfield,  in  accordance  with  the 
terms  of  said  statute,  rely  on  its  provisions  as  their  sole  au- 
thority for  assuming  to  act  as  such  board  of  police  commis- 
sioners. 

Section  1998,  as  amended  by  said  act,  reads  as  follows: 
**  In  cities  of  the  first  and  second  grades  of  the  second  class, 
and  in  cities  of  the  third  grade  of  the  second  class,  having  a 
population  of  nineteen  thousand,  and  not  exceeding  twenty 
thousand,  and  in  cities  having  a  population  of  twenty  thous- 
and and  not  exceeding  thirty  thousand  five  hundred,  by  the 
last  federal  census,  and  that  have  not  been  advanced  to  a  city 
of  the  second  grade,  second  class,  all  powers  and  duties  with 
respect  to  the  appointment,  regulation,  government  and  con- 
trol of  the  police  shall  be  vested  in  and  exercised  by  a  board 
consisting  of  a  mayor,  who  shall  be  president,  and  four  com- 
missioners, who  shall  be  electors  and  freeholders  of  the  city, 
and  a  majority  shall  constitute  a  quorum,  and  in  cities  of  the 
third  grade  of  the  second  class,  having  a  population  of  nineteen 
thousand  and  not  exceeding  twenty  thousand,  and  in  cities 
having  a  population  of  twenty  thousand  and  not  exceeding 
thirty  thousand  five  hundred,  by  the  last  federal  census,  and 
that  have  not  been  advanced  to  a  city  of  the  second  grade. 
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second  class,  said  commissioners  shall  be  elected  by  the  peo- 
ple to  serve  for  the  term  of  two  years,  and  until  their  succes- 
sors are  duly  elected  and  qualified,  the  first  election  to  be 
held  within  twenty  days  after  the  passage  of  this  act ;  and 
thereafter  said  commissioners  shall  be  elected  at  the  annual 
municipal  election,  but  no  elector  shall  at  any  election  vote 
for  more  than  two  persons  for  such  commissioners,  and  any 
ballot  containing  the  names  of  more  than  two  persons  for 
said  ofiice  shall  not  be  counted  for  any  of  the  names  thereon, 
and  the  four  persons  receiving  the  highest  number  of  votes 
cast  shall  be  declared  elected ;  provided  that  in  the  case  of 
said  last-named  cities  the  provisions  of  section  nineteen  hun- 
dred and  ninety-nine  of  said  revised  statutes,  which  relate  to 
the  term  of  office  of  said  commissioners,  shall  not  apply,  and 
all  vacancies  occurring  during  the  term  of  said  commission- 
ers shall  be  filled  as  provided  by  said  section  nineteen  hun- 
dred  and  ninety-nine ;  but  in  making  such  appointments  the 
political  complexion  of  the  board  shall  not  be  changed,  and 
in  case  any  cities  of  the  third  grade  of  the  second  class,  hav- 
ing a  population  of  nineteen  thousand  and  not  exceeding 
twenty  thousand,  and  any  city  having  a  population  of  twenty 
thousand  and  not  exceeding  thirty  thousand  five  hundred  by 
the  last  federal  census,  and  that  have  not  been  advanced  to  a 
city  of  the  second  grade,  second  class,  shall  be  changed  in  grade 
or  class,  the  police  board  hereby  provided  for  such  cities  and 
its  powers  and  duties  shall  not  be  aflFected  by  such  change ;  pro- 
vided, that  in  said  last-named  cities  the  present  police  force 
shall  continue  in  office  only  until  a  police  force  is  appointed 
by  said  board  and  duly  qualified." 

It  is  admitted  that  the  city  of  Springfield  is  embraced  in 
the  terms  of  this  statute,  but  it  is  contended  by  how  many 
the  relator  that  the  provision  of  the  section  that  mSTSaS"*^" 
"  no  elector  shall  at  any  election  vote  for  more  than  two  per- 
sons for  such  commissioners,  and  any  ballot  containing  the 
names  of  more  than  two  persons  for  said  office  shall  not  be 
counted  for  any  of  the  names  thereon,  and  the  four  persons 
receiving  the  highest  number  of  votes  shall  be  declared 
elected"  is  in  conflict  with  the  constitution  of  the  State,  and 
an  election  held  thereunder  is  therefore  void. 

Section  27,  article  2  of  the  constitution,  provides :  "  The 
election  and  appointment  of  all  officers,  and  the  filling  of  all 
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vacancies  not  otherwise  provided  for  by  this  constitution  or 
the  constitution  of  the  United  States,  shall  be  made  in  such 
manner  as  may  be  directed  by  law  ;  but  no  appointing  power 
shall  be  exercised  by  the  general  assembly  except  as  pre- 
scribed in  this  constitution,  and  in  election  of  United  States 
senators ;  and  in  these  cases  the  vote  shall  be  taken  viva  voce'' 

That  the  defendants  acting  as  a  board  of  police  commis- 
sioners, exercising  the  functions  conferred  by  the  Act  of 
April  21,  1884,  are  officers,  within  the  meaning  of  this  provi- 
sion of  the  constitution,  is  not  controverted  in  this  case.  That 
they  are  such  officers  is  made  clear  by  the  decision  in  State  v, 
Kennon,  7  Ohio  St.  546,  and  is  not  in  conflict  with  Warnick 
V.  State,  25  Ohio  St.  21.  This  board  is  created  by  the  statute, 
and  the  mode  of  filling  it  not  being  provided  for  by  the  con- 
stitution of  this  State  or  of  the  United  States,  it  follows  that 
it  must  be  filled  by  election  or  appointment  in  such  manner 
as  may  be  directed  by  law.  Two  modes  of  filling  an  office 
are  indicated  by  this  clause  in  the  constitution — by  election 
and  by  appointment.  The  general  assembly  may  choose  either, 
and,  having  determined  the  mode,  the  manner  of  carrying  it 
into  execution  is  left  to  its  discretion. 

In  the  case  before  us  the  legislature,  having  created  the 
office  in  question,  determined  that  it  should  be  filled  by  an 
election.  The  city  of  Springfield  was  made  the  election  dis- 
trict, and  the  "  electors"  of  this  district  were  authorized  to 
vote  at  the  election.  The  first  election  was  to  have  been  held 
within  twenty  days  after  the  passage  of  the  act,  and  there- 
after at  the  annual  municipal  election. 

The  qualifications  of  electors  are  not  defined  by  this  stat- 
QUALIFICAT10K8  "^^'  ^^^  undoubtedly  the  legislature  meant  such 
OF  ELECTORS.  pcrsoHS  as  had  the  qualifications  required  of  elec- 
tors by  the  constitution  and  general  laws  of  the  State,  as  we 
think  it  clear  that  the  election  for  officers  as  authorized  by 
this  section  of  the  constitution  must  be  such  an  election  as  is 
held  in  conformity  to  the  provisions  of  the  constitution  on 
that  subject. 

We  have  no  doubt  the  filling  of  an  office,  not  provided  for 
under  the  constitution  of  the  State  or  the  United 
States,  may  be  referred  to  a  body  or  class  of  per- 
sons who  may  or  may  not  have  the  qualifications  of  electors, 
and  the  manner  of  ascertaining  the  sense  of  such  body  or 
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class  may  be  by  taking  a  vote ;  but  such  mode  of  filling  the 
office  is  not  by  an  election  as  authorized  by  section  27,  article 
2,  but  by  an  appointndent  as  therein  authorized.  Indeed,  the 
manner  of  filUng  an  office  by  appointment  is  unrestricted, 
save  only  that  it  Cannot  be  by  "  an  election,*'  which  is  pointed 
out  by  the  constitution  as  a  different  mode  of  filling  an  office. 

The  constitution  does  not  provide  in  detail  the  manner  of 
holding  elections,  leaving  that  to  legislative  discre-  cj^^ui^^tivb 
tion,  but  it  does  provide  that  all  elections  shall  be  ''*^™'*- 
by  ballot,  and,  having  prescribed  the  qualifications  of  an 
elector,  provides  that  each  elector  "  shall  be  entitled  to  vote 
at  all  elections."  See  constitution,  article  5.  By  this  article 
we  have  no  doubt  that  each  elector  is  entitled  tb  vote  for 
each  officer,  whose  election  is  submitted  to  the  electors,  as 
well  as  on  each  question  that  is  submitted.  This  implication 
fairly  arises  from  the  language  of  the  constitution  itself,  but 
is  made  absolutely  certain  when  viewed  in  the  light  of  cir- 
cumstances  existing  at  the  time  of  its  adoption.  No  such 
thing  as  "  minority  representation**  or  "  cumulative  voting** 
was  known  in  the  policy  of  this  State  at  the  time  of  the 
adoption  of  this  constitution  in  1851.  The  right  of  each 
elector  to  vote  for  a  candidate  for  each  office  to  be  filled  at 
an  election  had  never  been  doubted.  No  effort  was  made  by 
the  framers  of  the  constitution  to  modify  this  right,  and  we 
think  it  was  intended  to  continue  and  guarantee  such  right 
by  the  provision  that  each  elector  "  shall  be  entitled  to  vote 
at  all  elections.'*  Such  right  is  denied  by  this  statute,  which 
provides  for  the  election  of  four  members  of  the  board  of 
police  commissioners,  but  denies  to  any  elector  the  right  to 
vote  for  more  than  two  persons  for  such  commissioners. 

The  relator  also  claims  that  this  statute  is  in  conflict  with 
section  i,  article  13  of  the  constitution,  which  provides :  **  The 
general  assembly  shall  pass  no  special  act  conferring  corpo- 
rate powers.**  In  answer  to  this  claim  defendants  rely  on 
State  V.  Covington,  29  Ohio  St.  iii,  which  was  approved  in 
State  V.  Baughman,  39  Ohio  St.  459. 

This  question  has  not  been  considered  by  this  court,  but,  in 
order  to  avoid  misunderstanding,  it  is  deemed  proper  to  say 
that  the  case  referred  to  is  not  conclusive  on  the  point  made. 
In  Covington*s  case,  where  the  board  of  police  commissioners 
was  appointed  by  the  governor,  it  was  said  that  the  board  of 
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commissioners  upon  whom  powers  were  conferred  was  not  a 
corporation,  and  therefore  the  statute,  though  special,  was 
not  unconstitutional. 

In  the  case  before  us  it  is  claimed  the  power  to  hold  an 
election  was  conferred  upon  the  city  of  Springfield,  a  munici- 
pal corporation,  and  the  act,  being  special,  was  prohibited. 
This  is  a  very  different  question,  but  the  solution  of  it  is  not 
deemed  necessary  by  this  court. 

Judgment  of  ouster. 

Okey,  J. — I  concur  in  the  judgment  of  ouster,  but  find  it 
necessary  to  state  separately  the  ground  upon  which  I  con- 
cur. The  case  involves  the  constitutionality  of  the  act  of 
April  9,  1884  (81  Ohio  L.  121),  so  far  as  the  same  relates  to 
"  cities  having  a  population  of  twenty  thousand  and  not  ex- 
ceeding thirty-five  thousand  five  hundred,  by  the  last  federal 
census,  and  that  have  not  been  advanced  to  a  city  of  the 
second  grade,  second  class."  The  relator  insists  that  the  act, 
so  far  as  it  applies  to  the  cities  above  desdribed,  is  invalid 
upon  two  grounds :  first,  that  it  violates  the  fifth  article  of  the 
constitution,  which  relates  to  the  elective  franchise;  and, 
second,  that  it  violates  the  first  section  of  the  thirteenth 
article  of  the  constitution,  which  provides,  that  "  the  general 
assembly  shall  pass  no  special  act  conferring  corporate  pow- 
ers." These  questions  were  very  fully  and  ably  argued 
orally  and  on  briefs,  and  after  the  briefs  were  read  and  author- 
ities cited  were  examined  nothing  remained  to  be  done  but 
for  each  judge  to  express  his  opinion.  The  court  was  unani- 
mous in  holding  there  should  be  judgment  of  ouster.  1  do  not 
dissent  from  the  view  expressed  in  the  opinion  of  Mcllvaine, 
J.,  but  I  prefer  to  withhold  the  expression  of  an  opinion  upon 
that  question  until  such  opinion  becomes  necessary.  I  think 
the  case  will  be  properly  decided  when  a  correct  answer  is 
gfiven  to  the  question,  whether  the  act,  so  far  as  its  validity  is 
involved  in  this  case,  is  in  conflict  with  the  provision  of  the 
constitution  inhibiting  the  granting  of  corporate  powers  by 
special  act 

Not  only  is  the  fact  found  in  the  record  that  the  words 
STBciAL  ACT  above  quoted  from  the  act  apply  to  the  city  of 
S^ra^poTO  Springfield  alone,  but  without  such  finding  this 
^^^  court  would  take  judicial  notice  that  the  words 
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never  did  and  never  can  apply  to  any  other  municipal  corpo- 
ration than  Springfield  ;  and,  consequently,  the  act,  to  that 
extent,  is  local  and  special.  State  v.  Covington,  29  Ohio  St. 
102;  McGill  V.  State,  34  Ohio  St.  228,  258,  270;  State  v. 
Brewster,  39  Ohio  St.  653;  Devine  v.  Com.  of  Cook  Co.,  84 
111.  590.  And  as  the  act  assumes  to  confer  upon  the  city  of 
Springfield  power  to  hold  an  election  of  its  electors  for  pub- 
lic ofl&cers  for  the  corporation,  and  exercise  other  important 
functions,  it  is  too  clear  for  argument  that  the  act,  in  form, 
confers  corporate  power.  State  v.  Mitchell,  31  Ohio  St.  529. 
And  the  act  being  invalid,  for  the  reason  stated,  so  far  as  it 
authorizes  the  city  of  Springfield  to  hold  a  corporate  election, 
and  it  being  neither  reasonable  nor  probable  that  the  legisla- 
ture would  have  made  provisions  with  respect  to  Springfield 
unless  the  whole  act  could  have  effect  with  respect  to  that 
city,  it  follows  that  the  whole  act  is  void,  so  far  as  Springfield 
is  concerned.  State  v.  Sinks,  ante,  345.  So  far  from  State  v. 
Covington,  supra,  being  opposed  to  this  view,  it  will  be  found, 
on  careful  examination,  that  it  strongly  supports  it.  There 
the  officers  were  not  elected';  they  were  appointed  ;  and  of 
course  the  appointment  by  the  governor  of  officers  for  Cin- 
cinnati was  an  act  done  in  pursuance  of  authority  conferred 
upon  him.  In  fact,  no  corporate  power  was  conferred  upon 
the  city  with  respect  to  the  selection  of  those  officers ;  and,  as 
the  legality  of  their  appointment  was  the  only  question  in- 
volved, it  was  properly  held  in  that  case  that  art.  13,  sect,  i 
could  not  be  successfully  invoked  to  defeat  their  title,  how- 
ever clearly  such  constitutional  provision  might,  in  some  other 
action  or  proceeding,  be  fatal  to  other  parts  of  the  act.  The 
same  remarks  are  applicable  to  State  v,  Baughman,  38  Ohio 
St  455.  Believing  the  position  I  have  assumed  to  be  impreg- 
nable, I  am  content  to  rely  upon  it. 

Constitutionality  of  Statutes  Providing  for  Minority  Repre- 
sentation OR  Cumulative  Voting  in  the  Election  of  Public  Offi- 
cers.—It  is  believed  that  the  opinion  of  Mcllvaine,  J.,  in  the  principal  case 
is  the  first  expression  of  judicial  opinion  on  the  constitutionality  of  statu- 
tory provisions  for  minority  representation.  The  point  was  raised  in  two 
New  York  cases,  People  v.  Crissey,  91  N.  Y.  616,  and  Agenstein  v.  Kenney,  7 
Am.  &  Eng.  Corp.  Cas.  677,  but  in  both  cases  the  court  declined  to  pass 
upon  it.  In  the  latter  case  the  court  said,  speaking  of  the  constitutionality 
of  minority  representation  :  **  The  constitutional  question  which  the  plain- 
tiff sDught  to  raise  by  the  commencement  of  this  action  is  a  very  grave  and 
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interesting  one  and  should  not  be  decided  in  any  case  unless  properly  pre- 
sented and  necessarily  involved.  It  need  not  be  decided  in  this  case." 
In  the  former  case  the  court,  referring  to  the  discussion  of  the  same  con- 
stitutional point  in  the  course  of  the  argument  by  council,  said :  •*  We 
ought  not  to  decide  it.  It  has  a  possible  importance  beyond  the  issues  in- 
volved. It  touches  the  question  of  minority  representation  upon  which 
has  been  founded  very  much  legislation,  and  about  which  there  is  room 
for  difference  and  debate." 

The  constitutional  provision  on  which  the  court  bases  its  decision  in 
this  case  is  contained  in  §  i  of  Article  V  of  the  Ohio  Constitution  of 
1851,  entitled  "  Elective  Franchise,"  and  is  to  the  effect  that  every  duly 
qualified  elector  "  shall  be  entitled  to  vote  at  all  elections."  The  entire 
section  reads  as  follows  :  "  Every  white  male  citizen  of  the  United  States 
of  the  age  of  twenty-one  years  who  shall  have  been  a  resident  of  the  State 
one  year  next  preceding  the  election,  and  of  the  county,  township,  or  ward, 
in  which  he  resides,  such  time  as  may  be  provided  by  law,  shall  have  the 
qualifications  of  an  elector,  and  be  entitled  to  vote  at  all  elections." 

It  would  seem  that  all  that  the  section  was  intended  to  provide  for  was 
for  the  fixing  of  the  qualification  of  electors,  and  if  the  last  clause  in  the 
section  was  intended  to  guarantee  any  constitutional  right  to  qualified 
electors,  it  was  merely  that  of  equality ;  that  is,  that  all  qualified  electors 
should  have  equal  rights  of  voting  at  all  elections  and  for  all  oflftcers  to  be 
voted  for.  It  would  seem  clear  that  it  was  not  intended  to  prohibit 
minority  representation  and  to  give  the  right  to  each  elector  to  vote  for 
all  officers  to  be  elected.  As  the  court  remarks,  the  subject  of  minority 
representation  was  probably  not  known  or  thought  of  as  a  particular 
question  at  the  time  the  Ohio  constitution  was  framed  (1851),  and  hence 
it  is  plain  that  the  framers  of  that  constitution  did  not  intend  to  make  any 
constitutional  guaranty  or  provision  in  the  nature  of  guaranty  against  it. 

It  is  probable  that  the  framers  of  the  constitution  contemplated  that 
all  oflftcers  to  be  voted  for  should  be  voted  for  by  e^ch  elector,  and  that  a 
plurality  of  votes  should  elect ;  but  is  there  anything  in  the  constitution 
that  amounts  to  a  guaranty  that  the  majority  or  plurality  shall  in  every  case 
have  the  absolute  right  to  elect  every  oflftcer  to  be  voted  for  ?  It  would 
seem  not.  In  certain  cases  the  constitution  contains  express  provisions 
as  to  the  modes  in  which  officers  shall  be  elected.  Thus  §  3 —  of  Article 
III  provides  that  a  plurality  shall  elect  the  executive  officers  of  the  State 
(Governor.  Lieutenant-Governor,  etc.).  In  the  case  of  representatives, 
however,  the  constitution  is  not  at  all  explicit;  §  2,  Article  II  merely  pro- 
vides that  they  shall  be  elected  by  the  electors  in  their  respective  districts. 
Under  this  provision  it  would  seem  that  the  legislature  might  by  statute  re- 
quire that  a  majority  vote  or  even  a  two-thirds  vote  was  necessary  to  elect, 
and  in  case  that  the  requisite  number  of  votes  were  not  attained  by  any 
candidate  that  the  election  might  be  thrown  open  to  the  house.  Yet  such 
legislation  would  have  the  effect  of  defeating  the  will  of  the  majority  in 
many  cases,  as  where  in  a  given  district  one  party  was  in  the  predomi- 
nance but  not  sufficiently  so  to  elect  their  man,  and  in  the  house  the 
opposite  party  was  in  the  majority.    The  provisions  of  the  constitution 
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in  relation  to  apportionment.  Article  XI,  would  seem  to  prohibit  any 
minority  representation  in  the  case  of  representatives. 

As  to  the  validity  of  minority  representation  under  the  New  York  Con- 
stitution of  1881,  the  case  is  more  difficult.  §1  of  Article  II.  after  fixing 
the  qualifications  of  an  elector,  goes  on  to  provide  that  he  "shall  be  en- 
titled to  vote  *  *  *  for  all  officers  that  now  are  or  hereafter  may  be 
elected  by  the  people." 

At  the  time  this  constitution  was  being  framed  the  theory  of  minority 
representation  had  been  in  practical  operation  in  the  State  of  Illinois  for 
several  years  under  the  provision  of  the  constitution  of  1870  [Article  IV, 
§§  7  &  8],  and  was  well  known  to  legislators  as  a  practical  system  of  repre- 
sentation. Moreover,  the  language  of  the  constitution  seems  to  be  an 
almost  express  prohibition  of  minority  representation.  Still,  even  as 
to  this  constitutional  provision,  it  would  seem  that  it  might  be  ai^ed 
with  much  force  that  it  intended  to  provide  for  equal  rights  of  voting, 
rather  than  to  prohibit  minority  representation.  It  is  to  be  noticed  that 
the  system  of  minority  representation  provided  for  by  §§  7  &  8,  Article  IV 
of  the  Illinois  Constitution  of  1870  is  different  from  that  adopted  by  the 
statute  held  unconstitutional  in  the  principal  case.  §§  7  &  8,  Article  IV 
of  the  Illinois  Constitution  provide  that  three  representatives  shall  be 
elected  in  each  district,  and  that:  "In  all  elections  of  representatives 
aforesaid  each  qualified  voter  may  cast  as  many  votes  for  one  candidate  as 
there  are  representatives  to  be  elected,  or  may  distribute  the  same,  or  equal 
parts  thereof,  among  the  candidates,  as  he  shall  see  fit ;  and  the  candidate 
highest  in  votes  shall  be  declared  elected."  In  the  statute  in  question  in 
the  principal  case  each  voter  was  entitled  to  vote  for  only  two  of  a  board 
of  officers,  and  the  statute  was  held  unconstitutional  as  infringing  on  the 
right  of  voters  to  vote  for  all  officers  to  be  elected.  But  a  provision 
similar  to  that  of  the  Illinois  Constitution  would  not  come  under  this  ob- 
jection, as  each  member  would  be  entitled  to  vote  for  all  the  members  of 
the  board  if  he  chose.  Yet  of  course  the  purpose  and  result  of  provis- 
ions like  that  in  the  statute  in  question  and  of  those  like  that  in  the 
Illinois  Constitution  are  identical,  />.,  to  give  representation  to  the  minority. 

Cumulative  Voting  in  Private  Corporations.— It  is  provided  by 
several  State  constitutions  that  in  the  election  of  directors,  etc.  of  a 
private  corporation  the  voting  power  of  each  stockholder  shall  be  the 
number  of  shares  he  owns  multiplied  by  the  number  of  directors  to  be 
elected,  and  that  he  may  divide  this  power  among  as  many  candidates 
greater  than  the  whole  number  to  be  elected  and  in  such  proportions  as  he 
shall  see  fit.  Such  a  provision  is  contained  in  the  following  State  consti- 
tutions :  Illinois  (1870),  Article  XI,  §  3 ;  Pennsylvania,  Article  XVI,  §  4 ; 
West  Virginia  {1872),  Article  XI,  §  4;  Nebraska  (1875),  Article  XI  ;  Mis- 
cellaneous Corporations,  §  5 ;  Missouri  (1875),  Article  XIII,  §  6 ;  Califor- 
nia, Article  XII,  §  12. 

It  is  held  that  such  constitutional  provisions  are  unconstitutional  as  im- 
pairing the  obligation  of  contract  and  infringing  on  vested  rights,  as  far 
as  they  concern  corporations  chartered  before  the  adoption  of  the  consti- 
tution. In  the  case  of  Hays  v.  Commonwealth  of  Pennsylvania,  82  Pa. 
St  $18,  it  was  held  that  the  constitutional  provision  allowing  cumulative 


Digitized  by 


Google 


42  bredin's  appeal  and  greer*s  appeal. 

voting  [Constitution  of  Pennsylvania,  1874,  Article  XVI,  §  4,]  if  it  applied 
to  existing  corporations  was  void,  as  within  the  constitutional  inhibition 
against  impairing  the  obligation  of  contract.  The  court  says :  "  Now, 
whilst  it  cannot  be  said  that  this  would  not  be  an  alteration  in  the  terms 
of  the  charter,  it  is  nevertheless  urged  that  it  is  a  mere  regulation  of  the 
right  of  suffrage  in  corporations,  but  affects  the  vested  rights  of  no  one. 
But  if  it  be  not  a  vested  right  in  those  who  own  a  major  part  of  the 
stock  of  the  corporation  to  elect,  if  they  see  proper,  every  member  of  the 
board  of  directors,  I  would  like  to  know  what  a  vested  right  means  ?**  The 
case  of  The  State  v.  Greer,  78  Mo.,  188,  is  a  similar  decision  as  to  the  con- 
stitutional provision  of  the  State  of  Missouri,  providing  for  cumulative 
voting  in  private  corporations.  Constitution  of  Missouri  (1875),  Article 
XII,  §  6. 


Bredin's  Appeal  and  Greer's  Appeal. 

(Advance  Case,  Pennsylvania,     October  5,  1885.) 

Under  Pennsylvania  Constitution,  art.  V.  sec.  5,  which  provides  that 
"  whenever  a  county  shall  contain  forty  thousand  inhabitants  it  shall  con- 
stitute a  separate  judicial  district,  and  shall  elect  one  judge  learned  in  the 
law,"  and  that  counties  containing  less  population  *'  may  be  attached  to 
contiguous  districts,"  the  right  of  voting  for  judge  extends  to  the  inhabi- 
tants (qualified  to  vote)  of  all  the  counties  of  which  a  district  is  composed ; 
to  a  small  county  which  has  been  attached  to  the  district  by  the  Legisla- 
ture, as  well  as  to  the  large  one  entitled  by  population  to  be  a  district. 

Appeals  from  decrees  of  the  Court  of  Common  Pleas  of 
Butler  County. 

The  facts,  and  the  section  of  the  constitution  on  which  the 
case  turned,  are  stated  in  the  opinion. 

James  Bredin^  G.  A.Jenks  and  /.  T.  Britain,  for  appellants. 

5.  W,  Dana,  D,  B.  Kurtz,  Chas.  McCandless  and  John  M. 
Thompson,  for  appellees. 

Mercur,  C.  J. — These  appeals  were  argued  together.  They 
FxcTB.  are  from  the  same  decree.    They  present  the  same 

question.  The  contention  arises  under  the  act  of  7th  August, 
1883.  It  provides  for  the  formation  of  the  judicial  districts 
of  the  commonwealth  ;  how  each  shall  be  numbered,  cofn- 
posed  and  designated,  and  the  number  of  judges  each  shall 
have.  Section  i,  inter  alia,  declares,  "  the  seventeenth  dis- 
trict (shall  be  composed)  of  the  County  of  Butler,  to  which 
the  County  of  Lawrence  is  hereby  attached,  and  shall  have 
two  judges  learned  in  the  law,  and  the  additional  law  judge 
shall  reside  at  New  Castle,  in  Lawrence  County." 
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Section  2  declares,  "  In  all  cases  where  a  county  is  or  shall 
be  attached  to  an  adjoining  district  the  qualified  voters  of 
such  county  shall  be  entitled  to  vote  for  the  president  judge, 
and  an  additional  law  judge  when  provided  for/' 

At  the  general  election  held  in  November,  1884,  ior  the 
election  of  two  judges  learned  in  the  law,  for  the  17th  judicial 
district,  the  appellants,  and  John  McMichael  and  Aaron  L. 
Hazen,  and  another,  were  candidates.  The  qualified  electors 
of  each  of  said  counties  met  at  their  respective  legal  places 
for  holding  elections,  and  voted  for  two  judges,  and  the 
votes  cast  in  each  county  were  counted  and  ascertained  at 
the  county-seat  thereof.  A  return  judge  was  appointed  ac- 
cording to  the  requirements  of  the  statute  in  each  county,  to 
meet  a  similar  oflBcer  appointed  by  the  other  county. 

These  two  met  at  the  county-seat  of  Butler  County,  at  the 
time  designated  by  statute,  and  cast  up  the  votes  of  both 
counties  and,  on  a  correct  computation  thereof,  found  that 
John  McMichael  and  Aaron  L.  Hazen  had  received  the  high- 
est number  of  votes,  and  issued  certificates  to  them  accord- 
ingly. 

The  appellants  attack  the  constitutional  validity  of  the  act 
of  1883  in  permitting  the  quaUfied  voters  of  the  County  of 
Lawrence  to  vote  for  Ijiw  judges ;  and  they  claim  that  the 
votes  cast  in  that  county  were  improperly  counted. 

If  this  view  be  correct,  then  appellants  were  duly  elected 
and  entitled  to  receive  the  certificates  accordingly. 

The  tribunal  authorized  by  law  to  decide  such  a  contest 
decided  adversely  to  the  claim  of  the  appellants,  and  the 
commissions  have  been  issued  to  the  other  candidates 
named. 

The  appellants  rest  their  case  on  article  V,  section  5  of 
the  constitution,  which  declares :  "  Whenever  a  county  shall 
contain  forty  thousand  inhabitants  it  shall  constitute  a  sepa- 
rate judicial  district,  and  shall  elect  one  judge  learned  in  the 
law;  and  the  General  Assembly  shall  provide  for  additional 
judges  as  the  business  of  the  said  districts  may  require. 
Counties  containing  a  population  of  lees  than  is  sufficient  to 
constitute  separate  districts  shall  be  formed  into  convenient 
single  districts,  or,  if  necessary,  may  be  attached  to  contigu- 
ous districts,  as  the  General  Assembly  may  provide." 

As  the  United  States  decennial  census  of  1880  showed,  th** 
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County  of  Butler  contained  more  than  fifty  thousand  inhabit- 
ants ;  the  appellants  claim  that  it  alone  thereby  became  en- 
titled to  become  a  separate  judicial  district,  and  that  the  elec- 
tors thereof  only  could  participate  in  the  election  of  judges 
learned  in  the  law,  assigned  to  said  district;  in  other  words, 
although  the  County  of  Lawrence  was  legally  united,  annexed 
or  attached  in  the  formation  of  the  district,  yet  the  qualified 
electors  thereof  are,  by  the  constitution,  denied  all  right  to 
vote  for  the  judges  who,  for  a  full  term  of  ten  years,  are  to 
preside  in  the  courts  of  their  county. 

A  proposition  so  startling  as  this,  and  one  affirming  such 
an  unequal  and  unjust  discrimination  against  all  the  legal 
voters  of  a  county,  ought  not  to  be  assented  to,  unless  its  cor- 
rectness be  already  established. 

The  section  of  the  constitution  relied  on  was  before  us  for 
S!S^^!S1S23I2L«  construction  in  the  case  of  Commonwealth  v,  Hard- 

OF  COKSTITUnOH- 

^  ™S?.?LL^ing,87  Pa.  St.  (6  Norris),  343.  It  was  carefully 
M^RAL  D»  considered  and  construction  given  thereto.  It 
was  held  that  this  section  did  not,  of  itself,  constitute  a 
separate  district  when  a  county  attains  the  number  of  inhabi- 
tants specified;  but  it  indicates  the  basis  on  which,  at  the 
proper  time  and  in  the  proper  manner,  judicial  districts  may 
be  created  by  the  Legislature.  The  unreasonable  and  mis- 
chievous effects  of  any  other  construction  are  well  stated  in 
the  able  opinion  of  Mr.  Chief  Justice  Agnew.  The  correct- 
ness of  this  construction  has  since  been  affirmed  and  approved 
by  this  court,  in  a  distinct  manner,  in  Commonwealth  v, 
Handley,  Pittsburg  Legal  Journal  of  December  24,  1884, 
and  in  Petition  of  Cahill,  Slevin  and  McVay,  not  yet  reported. 

That  the  section  of  the  constitution  cited  was  not  intended 
JS??^«SSst?"  to  execute  itself  in  the  formation  of  judicial  dis- 
tricts, but  requires  legislative  action,  is  clearly  shown  by 
section  14  of  the  schedule. 

It  declares :  "  The  General  Assembly  shall,  at  the  next 
succeeding  session  after  each  decennial  census,  and  not  often- 
er,  designate  the  several  judicial  districts  ds  required  by  the 
constitution."  Thus  not  only  is  the  whole  power  of  desig- 
nating judicial  districts  given  to  the  Legislature,  but  it  can  be 
exercised  only  after  each  decennial  census.  Although  a 
county  forming  part  of  another  district  may,  in  fact,  for  many 
years,  have  the  population  stated  as  sufficient  to  constitute  a 
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separate  judicial  district,  yet  it  must  bide  its  time  and  wait 
the  action  of  the  General  Assembly. 

In  seeking  for  the  true  meaning  and  proper  construction  of 
section  5,  article  V,  we  must  consider  other  portions  of  the 
constitution,  and  so  interpret  the  different  parts  as  to  produce 
harmony  between  them  and  give  a  just  and  reasonable  effect 
to  the  whole. 

Section  15  of  the  same  article  declares :  "  All  judges  required 
to  be  learned  in  the  law,  except  the  judges  of  the  Supreme 
Court,  shall  be  elected  by  the  qualified  electors  of  the  respec- 
tive districts  over  which  they  are  to  preside,  and  shall  hold 
their  offices  for  the  period  of  ten  years,  if  they  shall  so  long 
behave  themselves  well." 

Who  are  qualified  electors  ?  Section  i,  article  VIII  answers 
this  question.  "  Every  male  citizen  twenty-one  years  SiS^D^SrS^ 
of  age,  possessing  the  following  qualifications,  shall  be  entitled 
to  vote  at  all  elections.**  The  qualifications  following  refer 
only  to  citizenship,  duration  of  residence  and  the  payment  of 
taxes.  If,  then,  persons  possessing  these  qualifications  are 
entitled  to  vote  at  all  elections,  and  judges  learned  in  the  law 
shall  be  elected  by  the  qualified  electors  of  the  respective  dis- 
tricts  over  which  they  are  to  preside,  it  must  be  conceded 
that  these  sections  intend  to  give  and  do  gfive  to  the  electors 
of  the  County  of  Lawrence  the  right  to  vote  for  their  judges, 
unless  that  county  is  not  within  the  17th  judicial  district  over 
which  said  judges  are  to  preside. 

This  conclusion  is  supported  by  Calvin  v.  Beaver,  94  Pa. 
St  (13  Norris)  388. 

Two  things  are  indisputable.  One  is,  that  the  law  judges 
of  the  17th  district  do  preside  over  and  in  the  County  of  Law- 
rence. The  other  is  that  the  county  is  not  in  any  other  judi- 
cial district.  No  judges,  other  than  those  of  the  17th  district, 
are  authorized  to  preside  there.  All  writs  issued  from  the 
several  courts  of  record  of  the  County  of  Lawrence  must  be 
tested  in  the  name  of  the  president  judge  of  the  district.  The 
commissions  issue  to  these  judges,  as  judges  of  the  17th  judicial 
district.  If  the  County  of  Lawrence  is  not  within  the  dis- 
trict of  these  judges,  then  the  president  judge  thereof  has  no 
power  to  call  upon  the  president  or  law  judge  of  any  other 
district  to  hold  a  term  of  court  therein.  The  electors  of  the 
County  of  Lawrence  are  either  within  the  17th  district,  with 
the  right  to  vote  in  the  election  of  judges  learned  in  the  law. 
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to  preside  there,  or  else  they  are  outside  of  that  district  and 
in  no  other,  and  legally  have  no  such  judge  to  preside  in  the 
courts  of  their  county.  Such  a  result  would  not  only  be  re- 
pugnant to  the  whole  scope  and  spirit  of  the  constitution  re- 
lating to  courts,  but  would  destroy  that  uniformity  in  the 
organization  and  operations  of  courts  of  equal  grade  which 
it  expressly  declares  shall  be  preserved.  This  section  26  of 
article  V,  inter  alia^  declares :  "  All  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and  the  organiza- 
tion, jurisdiction  and  powers  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the  force  and  effect  of 
the  process  and  judgments  of  such  courts  shall  be  uniform." 

The  construction  claimed  by  the  appellants  for  section  5 
denies  to  one  county  that  uniform  organization  and  operation 
which  the  constitution  declares  shall  be  enjoyed  by  all  the 
counties,  and  which  no  law  shall  impair. 

The  authority  given  by  law  to  the  presiding  judge  consti- 
tutes an  essential  part  of  the  organization  of  the  court,  and 
fixes  a  limit  to  its  operations.  This,  however,  is  only  one 
view  of  the  case.  It  has  another  side — that  side  is  the  people. 
Uniformity  in  the  organization  and  operations  of  a  court  is  not 
for  the  exclusive  convenience  of  the  judge  who  administers 
the  laws,  but  its  main  purpose  is  for  the  benefit  of  the  people 
of  every  county,  whose  rights  might  be  injuriously  affected 
by  an  absence  of  this  uniformity. 

We  cannot  assent  to  the  view  of  the  appellants.  It  is  in 
clear  conflict  with  too  many  parts  of  the  constitution.  It 
strikes  down  those  equal  rights  and  valuable  privileges  which 
are  so  highly  prized  by  our  people,  and  which  the  constitu- 
tion was  intended  to  secure,  and  we  think  does  secure. 

We  are  not  unmindful  of  the  case  of  Commonwealth  v, 
Dumbold,  i  Outerbridge  293.  It  was  twice  argued  and  each 
time  decided  differently,  the  last  time  by  a  bare  majority  of 
the  judges  of  this  court. 

It  stands,  however,  as  authority,  that  under  the  legislation 
then  existing  the  County  of  Fayette  was  not  entitled  to  elect 
associate  judges. 

The  question  as  to  the  right  of  the  qualified  electors  of  the 
county  attached  to  vote  was  not  before  us  for  decision  and 
was  not  decided. 

Electors  held  We  are  therefore  unanimously  of  the  opinion  that 
VOTE  FOR  JUDGE,  thc  quallficd  electors  of  the  County  of  Lawrence 
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were  entitled  to  vote  for  judges  learned  in  the  law  at  the  elec- 
tion held  on  the  4th  day  of  November,  1884,  ^^^  that  John 
McMichael  and  Aaron  L.  Hazen  received  the  greatest  number 
of  legal  votes,  and  are  entitled  to  the  office  to  which  each  was 
elected. 

It  is  further  ordered  that  this  decision  be  certified  to  the 
secretary  of  the  commonwealth,  decree  affirmed,  and  the  ap- 
peal in  each  case  is  dismissed  at  the  costs  of  the  respective 
appellant  therein. 


People  ex  rel,  Leverson 

V. 

Thompson,  Secretary,  etc. 

{Advance  Case,  California,  in  Bank,    October  30,  1885.) 

Conceding  that  the  act  of  March  13,  1883,  entitled  "An  act  to  divide 
the  State  of  California  into  congressional  districts  "  was  invalid,  because 
jDf  non-compliance  by  the  l^slature  with  certain  formalities  required  by 
the  constitution,  still  the  petitioners  are  not  entitled  to  a  mandate  direct- 
ing the  Secretary  of  State  to  certify  to  the  Grovemor  that  two  of  thefn 
were  duly  elected  congressmen -at-large,  and  that  each  of  the  others  was 
elected  a  member  of  the  House  of  Representatives,  in  a  congressional 
district  created  by  the  act  of  March  30,  1872,  because  the  electors  through- 
out the  State  did  not  vote  for  two  members  of  congress-at-large,  nor  did 
the  electors  within  the  limits  of  each  of  the  congressional  districts,  as  pre- 
scribed by  the  act  of  1872,  vote  for  a  member  of  congress  to  represent  the 
people  of  such  district. 

Notice,  by  proclamation,  of  an  election,  is  necessary  whenever  the  voters 
are  not  bound  by  law  to  take  notice  of  the  time  of  the  election,  and  of  the 
officers  then  to  be  chosen.  And,  conceding  that  when  a  term  of  office  is 
to  expire  at  a  certain  date  after  a  general  election,  the  electors  take  notice 
the  office  is  to  be  filled  at  such  general  election,  still,  where  a  vacancy  has 
occurred,  by  reason  of  death  or  resignation,  the  voters  are  not  bound  to 
take  notice  of  such  vacancy,  and  the  casting  of  votes  for  a  candidate  fo  fill 
the  vacancy  does  not  constitute  an  election. 

The  electors  throughout  the  State  were  not  bound  to  know,  under 
penalty  of  disfranchisement,  that  the  Statute  of  1883,  regular  in  form,  cer- 
tified to  have  been  properly  passed  by  the  appropriate  officers,  published  as 
other  statutes  are  published,  approved  by  the  Governor,  and  by  him  acted 
upon  when  he  issued  his  proclamation  for  a  general  election,  held  on  No- 
vember 4,  j  884,  was  void  because  of  matters  not  appearing  on  the  face  of 
the  statute,  but  which  could  be  ascertained  only  by  an  examination  of  the 
journal  of  the  two  houses  of  the  legislature,  or  that  the  law  of  1872  was 
still  in  full  force  and  operation. 

Amendments  to  bills  pending  before  the  legislature  need  not  be  read 
three  times,  per  Rofes,  J. 
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This  is  an  application  for  a  writ  of  mandate,  compelling 
the  Secretary  of  State  to  compare  and  certify  the  votes  cast 
at  the  last  congressional  election,  in  accordance  with  the  law 
in  force  in  this  State  prior  to  the  thirteenth  day  of  March, 
1883. 

It  is  claimed  by  petitioner  that  at  the  election  for  repre- 
sentatives in  Congress,  held  on  the  fourth  day  of  November, 
1884,  there  were  to  be  elected  four  representatives,  under  the 
act  of  March  30,  1872,  entitled  "  An  act  to  divide  the  State  of 
California  into  congressional  districts,"  and  two  represent- 
atives at  large,  under  an  act  of  Congress,  entitled  "  An  act 
making  apportionment  of  representatives  in  Congress  among 
the  several  States,  under  the  tenth  census,'*  approved 
February,  1882,  and  that  the  votes  cast  at  such  election 
should  be  compared  and  estimated  in  accordance  with  said 
acts.  In  order  to  sustain  this  claim  the  act  of  the  legislature 
of  March  13,  1883,  entitled  "An  act  to  divide  the  State  of 
California  into  congressional  districts,  under  which  said 
election  was  held  and  the  votes  cast  thereat  compared  and 
estimated,  is  sought  to  be  declared  null  and  void.  This  act  is 
attacked,  not  as  to  its  matter,  but  as  to  the  mode  of  its  pas- 
sage, and  the  journals  of  the  legislature  are  resorted  to  in 
order  to  sustain  this  attack. 

Petitioner  claims  that  this  act  was  not  passed  in  accordance 
with  Section  15,  Article  IV  of  the  constitution,' requiring 
that  every  bill  shall  be  read  on  three  several  days  in  each 
house,  because  the  amendments  made  to  the  bill  during  its 
passage  were  not  read  on  three  several  days  in  each  house, 
and  further,  because  the  bill,  with  the  amendments  thereto, 
was  not  printed  for  the  use  of  the  members  on  its  final  passage, 
and  he  produces  the  journals  and  other  testimony  to  sustain 
this  point. 

E,  C,  Marshall,  Attorney-General,  M.  R.  Leverson  and  George 
W,  Chamberlain  for  the  petitioner. 

Horace  G.  Piatt,  amicus  curia,  for  the  respondent. 

McKiNSTRY,  J. — The  petitioners  are  not  entitled  to  a  man- 
date directing  the  Secretary  of  State  to  certify  to  the  Gov- 
ernor that  two  of  them  were  duly  elected  congressmen-at- 
large,  and  that  each  of  the  others  was  elected  a  member  of 
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the  House  of  Representatives,  in  a  congressional  district 
created  by  the  act  of  the  legislature  in  1872. 

If  it  should  be  conceded  that  the  act  of  1883  is  invalid, 
because  of  non-compliance  by  the  legislature  with  certain 
formalities  required  by  the  constitution,  yet,  as  appears  from 
the  petition  and  facts,  of  which  we  take  judicial  notice,  the 
electors  throughout  the  State  did  not  vote  for  two  members 
of  G)ngress  at  large,  nor  did  the  electors  within  the  limit  of 
each  of  the  congressional  districts,  as  prescribed  by  the  act  of 
1872,  vote  for  a  member  of  Congress  to  represent  the  people 
of  such  district. 

Notice  to  the  electors  lies  at  the  foundation  of  any  popular 
system  of  government.  It  has  sometimes  been  held  notice  to  ixec- 
that  the  existence  of  a  law  fixing  the  time  of  an  ^"  discussed. 
election,  and  the  offices  to  be  filled,  is  of  itself  notice.  It  may 
be  conceded  that  when  a  term  of  office  is  to  expire  at  a  cer- 
tain date  after  a  general  election,  no  other  election  to  inter- 
vene, the  electors  take  notice  the  office  is  to  be  filled  at  such 
general  election.  Some  decisions  have  gone  so  far.  But  it 
is  well  settled  that  when  a  vacancy  has  occurred  by  reason  of 
death  or  resignation  the  voters  are  not  bound  to  take  notice 
of  such  vacancy,  and  the  casting  of  votes  for  a  candidate  or 
candidates  to  fill  the  vacancy  does  not  constitute  an  election. 
The  facts  of  the  present  case  bring  it  within  the  principle  of 
the  decisioirs  which  hold  that,  in  cases  of  special  elections  to 
fill  a  vacancy,  a  proclamation  is  necessary,  even  although  the 
special  election  be  held  at  the  same  time  as  a  general  election. 
The  principle  is  that  a  notice  by  proclamation  is  necessary 
whenever  the  voters  are  not  bound  by  law  to  take  notice  of 
the  time  of  the  election  and  of  the  officers  then  to  be  chosen. 

The  contrary  not  being  averred  in  the  petition,  it  must  be 
presumed  that  the  Governor,  who  had  approved  the  act  of 
1883,  issued  his  proclamation  for  tjie  election  of  a  member  of 
Congress  in  each  of  the  districts  defined  by  that  act. 

The  general  rule  is  that  all  are  bound  to  know  the  law.  But 
the  recognition  of  this  general  rule  does  not  compel  knowledge  of 
us  to  hold  that  the  elector,  as  matter  of  fact,  knew  'S^^^H^'l^ 
that  the  act  of  1883  was  of  no  force  or  eflfect.  It  ''^^^^^ 
does  not  compel  us  to  hold  that,  as  a  matter  of  law,  the  elec- 
tors throughout  the  State  were  bound  to  know,  under  penalty 
of  disfranchisement,  that  a  statute  regular  in  form,  certified 

9  Cor.  Cas. — 4 
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to  have  been  properly  passed  b^  the  appropriate  officers, 
published  as  other  statutes  are  published,  approved  by  the 
Governor,  and  by  him  acted  under  when  he  issued  his 
proclamation,  was  void,  because  of  matters  not  appearing  on 
the  face  of  the  statute,  but  which  could  be  ascertained  only 
by  an  examination  of  the  journals  of  the  two  houses  of  the 
legislature ;  that,  thus  taking  notice  of  the  invalidity  of  the 
act  of  1883,  the  electors  were  bound  to  know  that  the  law  of 
1872  was  still  in  full  force  and  operation. 

That  the  electors  did  not  know  all  it  is  claimed  they  ought 
to  have  known  is  apparent  from  the  matters  set  forth  in  the 
petition,  and  from  the  fact  that  the  petitioners  have  found  it 
necessary  to  ask  that  the  Secretary  of  State  be  prohibited 
from  estimating  the  votes  cast  for  members  of  the  House  of 
Representatives  of  the  United  States  in  the  respective  dis- 
tricts created,  or  attempted  to  be  created,  by  the  act  of  1883. 

Courts  of  justice  in  this  State  take  judicial  notice,  per- 
haps, of  the  contents  oi  the  journals  of  the 
of"jSuwi![x?op  two  houses  of  the  lecrislature ;  the  citizens  at 
large  are  not  required  to  take  legal  notice 
of  .  the  entries  in  the  journals.  The  people  had  not 
actually  been  notified  of  such  entries  when  the  elec- 
tion was  held.  They  had  before  them  (let  us  assume)  the 
statute  of  1883,  approved  by  the  Governor  and  published  as 
statutes  are  required  to  be  published,  and  the  Governor's  proc- 
lamation. We  are  asked  to  decide  that  all  the  voters  should 
have  inquired  whether  the  statute  was  invalid  by  reason  of 
matters  of  which  they  had  not  been  notified ;  that  the  duty 
was  imposed  upon  them  to  make  investigation  into  the  his- 
tory in  the  legislature  of  the  bill  for  the  act  of  1883  ;  to  con- 
sider questions  as  to  the  validity  of  the  law  arising  out  of  the 
proceedings  in  the  legislature  which  preceded  its  final  passage  ; 
to  determine  such  questions  correctly,  or  as  petitioners  claim 
they  should  be  determined  (questions,  it  may  be,  difficult  of 
solution  by  the  courts,  with  the  aid  of  counsel  learned  in  the 
law),  and  then  to  vote  for  officers  not  mentioned  in  the  Gov- 
ernor's proclamation,  in  districts  not  defined  in  the  law  so  as 
•aforesaid  to  be  mentally  determined  to  be  invalid,  and  not 
recognized  as  continuing  in  existence  by  the  executive  or 
other  officers  of  the  State.  Thus  to  decide  would  be  a  formal 
acknowledgment  by  this  court  of  results  which   cannot  be 
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treated  as  an  intelligent  and  binding  expression  of  the  voice 
of  the  people,  and  which  are  entirely  beyond  any  consequence 
legitimately  derivative  from  the  maxim  that  all  are  supposed 
to  know  the  law. 

Whether  anybody  else  was  or  was  not  elected  to  the 
House  of  Representatives  of  the  United  States  at  the  general 
election,  we  are  quite  certain  that  the  petitioners  were  not 

Writ  denied  and  petition  dismissed. 

McKee,  J.,  Thornton,  J.,  and  Morrison,  C.  J.,  con- 
curred. 

Ross,  J.,  concurring :  I  concur  in  the  main  in  the  views  ex- 
pressed by  Mr.  Justice  McKinstry.  I  wish  to  add  that,  in 
my  opinion,  the  act  of  1883  is  a  constitutional  and  valid  law. 

Section  15  of  Article  IV  of  the  present  constitution  pro- 
vides :  "  No  law  shall  be  passed  except  by  bill.  Nor  shall  any 
bill  be  put  upon  its  final  passage  until  the  same,  with  the 
amendments  thereto,  shall  have  been  printed  for  the  use  of 
the  members,  nor  shall  any  bill  become  a  law  unless  the  same 
be  read  on  three  several  days  in  each  house,  unless,  in  case  of 
urgency,  two-thirds  of  the  house  where  such  bill  may  be 
pending  shall,  by  a  vote  of  ayes  and  noes,  dispense  with  this 
provision.  Any  bill  may  originate  in  either  house,  but  may 
be  amended  or  rejected  by  the  other,  and  on  the  final  passage 
of  all  bills  they  shall  be  read  at  length,  and  the  vote  shall  be 
by  yeas  and  nays  upon  each  bill  separately,  and  shall  be 
entered  on  the  journal ;  and  no  bill  shall  become  a  law  with- 
out a  concurrence  of  a  majority  of  the  members  elected  to 
each  house." 

It  is  earnestly  insisted  by  the  petitioners  for  the  writ  that 
under  thiis  provision  of  the  constitution  it  is  requi- 
site  to  the  validity  of  a  bill  that  each  and   every  S^!S!Scirni  w 
amendment  thereto  should  have  been  read  on  three  "'^ 

several  days  in  eaph  house.  It  is  very  certain  that  the  con- 
stitution does  not  so  provide  in  terms.  The  provision  with 
respect  to  the  passage  of  bills  is  extremely  explicit.  Express 
authority  is  given  for  the  amendment  of  any  bill  in  either 
house,  and  it  is  expressly  declared  that  no  bill  shall  be  put 
upon  its  final  passage  until  the  same,  with  the  amendments . 
thereto,  shall  have  been  printed  for  the  use  of  the  members. 
If  it  had  been  intended  to  provide  that,  except  in  case  of  ur- 
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gency,  no  bill  shall  become  a  law  unless  the  same,  with  the 
amendments  thereto,  be  read  on  three  several  days  in  each 
house,  it  would  have  been  an  easy  matter  to  have  said  so. 
The  insertion  of  the  words  *'  with  the  amendments  thereto'* 
in  the  first  clause  and  their  omission  from  the  second,  is,  to  m}^ 
mind,  very  strong  evidence  that  the  clause  from  which  they 
were  omitted  was  not  intended  to  afpply  to  them. 

In  Miller  %k  the  State,  3  Ohio  St.J479,  it  appeared  that  a  bill 
originally  introduced  in  the  senat^Jafter  being  read  twice,  and 
on  different  days,  was  commitkol/to  a  select  committee,  who 
reported  it  back  withi^nfc  amendment,  to  wit :  "  Strike  out 
all  after  the  enacting  *laase(!w[^  insert  a  new  bill  ;'*  that  on  a 
subsequent  day,  April  r 
itself  amended,  rwasjl^reed  t^ 
ordered  to  be  en)anrfsied  and 


elltl 


his  amendment,  after  being 

and   the   bill,   as  amended, 

^    a  third  time  to-morrow  ; 

orrowWApril  13th,  it  was  '*  read  the  third  time*' 

^^-^  ving  afterward  passed  the  house,  and  been 

signed  by  the  presiding  officers  of  the  two 

proper  office,  and  published  among  the 

lion  of  the  State  then   provided   that 

shall    DC   fully  and   distinctly   read   on   three 

ays,  unless,  in  case  of  urgency,  three-fourths  of  the 

which  it  shall  be  pending  shall  dispense  with  this 


that  on  the 
and  pass* 
duly  enr^ 
houses,  fite 
laws.      I\h 
"  eveir 
diffqrei 
house 
rule 

In  that  case  it  was  claimed,  as  it  is  claimed  here,  that  the 
amendment  was  in  facta  *new  bill,'  and  that  it  was  only  read 
once,  and  therefore  invalid  under  the  constitutional  pro- 
vision quoted.  In  the  course  of  the  opinion  the  court, 
speaking  through  Judge  Thurman,  said  :  "  But,  for  argument's 
sake,  let  it  be  admitted  that  the  bill  as  amended  was  read 
but  once  in  the  senate ;  is  the  act  for  that  reason  void  ? 
That,  counting  the  two  readings  before  the  amendment  and 
the  final  reading,  the  hill  was  read  three  times,  is  conceded, 
for  these  readings  are  shown  by  the  journal,  and  it  is  also 
conceded  that  m  general  three  readings  of  an  amendment  are 
not  necessary.  But  inasmuch  as  the  amendment  in  this  case 
is  styled  in  the  journal  a  *  new  bill,*  it  is  said  that  three  read- 
ings were  necessary.  Why  necessary  ?  The  amendment 
was  none  the  less  an  amendment  because  of  the  name  given 
it.  It  is  not  unusual  in  parliamentary  proceedings  to  amend 
a  bill  upon  striking  out  all  after  the  enacting  clause  and  in- 
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serting  a  new  bill.  Jefferson's  Manual,  Sec.  5.  When  the 
subject  or  proposition  of  the  bill  is  thereby  wholly  changed 
it  would  seem  to  be  proper  to  read  the  amended  bill  three 
times,  and  on  different  days ;  but  when  there  is  no  such  vital 
alteration  three  readings  of  the  amendment  are  not  re- 
quired." 

What  is  here  said  by  the  learned  judge  covers  both  points 
made  by  the  petitioners,  for,  apart  from  their  claim  that  every 
amendment  must  be  read  in  each  house  on  three  several  days, 
it  is  contended  that  the  purported  amendment  to  the  bill  in 
question  was  in  fact  no  amendment,  but  a  new  bill.  The 
original  bill  was  one  to  divide  the  State  of  California  into 
congressional  districts,  and  the  amendment  adopted  did  but 
change  the  lines  of  the  districts  as  fixed  in  the  original  bill. 
**The  subject  or  proposition  of  the  bill"  was  not  at  all 
changed.  When  that  is  done  the  bill  as  amended  should  un- 
doubtedly, as  observed  by  Judge  Thurman,  be  read  on  three 
several  days,  for  it  then  becomes  in  effect  a  new  bill,  but  not 
so  when  there  is  no  such  vital  alteration. 

In  the  case  of  The  People  v.  Wallace,  70  III,  680,  the  Su- 
preme Court  of  that  State  held  that  the  constitutional  pro- 
vision of  the  State  requiring  bills  to  be  read  on  three  several 
days  before  their  passage  did  not  apply  to  amendments,  the 
court  saying :  "  It  is  also  objected  that  the  tenth  section  of  the 
act  was  not  constitutionally  adopted,  because  it  was  engrafted 
as  an  amendment  whilst  the  bill  was  being  considered,  and 
was  not  read  on  three  several  days  in  the  house  adopting  it 
as  an  amendment.  We  are  clearly  of  opinion  that  the  re- 
quirement does  not  apply  to  an  amendment,  and  the  objection 
cannot  prevail."  See,  also,  McCulloch  v.  The  State,  1 1  Ind. 
434-5.  Nothing  here  said  conflicts  with  the  decision  in  Weil 
V,  Kenfield,  54  Cal.  iii,  of  the  correctness  of  which  I  have  no 
question. 

Myrick,  J. — For  the  reasons  given  in  the  opinion  of  Mr. 
Justice  Ross,  I  am  of  opinion  that  the  act  of  1883  is  consti- 
tutional and  valid.    I  therefore  concur  in  the  judgment. 
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Inglis 

V. 

Shepherd. 

{Advance  Case,  California,    September  24,  1885.) 

A  candidate  for  the  office  of  supervisor  for  the  first  district  of  a  county 
is  entitled  to  have  counted  for  him  ballots  which,  on  their  face»  showed 
that  he  was  voted  for  as  supervisor  for  the  second  district,  when  it  appears, 
from  all  the  circumstances  of  the  case,  that  such  ballots  were  intended 
for  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  entered  in  favor  of  the  plaintiff.  The  opinion 
states  the  facts. 

7.  H.  &  y.  E,  Budd  for  the  appellant. 

Campbell  &  Hosmer  and  Smith  &  Keniston  for  the  respon- 
dent. 

FooTE,  C. — Wm.  Inglis  contested  D.  C.  Shepherd's  election 
as  supervisor  for  the  first  district  of  San  Joaquin  County. 

The  court  below  gave  judgment  in  favor  of  the  contestant, 
and  respondent  appeals  therefrom. 

The  question  determining  the  contention  was  this :  Was,  or 
TO  M*co5SSS?  not,  Inglis  entitled  to  have  counted  for  him,  as  super- 
visor for  the  first  district  of  San  Joaquin  County,  sixty-seven 
ballots,  which,  on  their  face,  showed  that  he  was  voted  for  as 
supervisor  for  the  second  district  of  said  county  ?  The  evi- 
dence admitted  by  the  court,  and  which,  under  the  circum- 
stances of  this  case,  is  permissible,  was  that  at  the  time  no  other 
person  named  William  Inglis,  except  the  contestant  and  his 
minor  son,  resided  in  said  county ;  that  contestant  was  the 
only  person  of  that  name  running  as  a  candidate  for  the  office 
of  supervisor  of  said  first  district ;  and  that  he  lived  in  said 
district,  and  that  he  was  the  only  candidate  of  his  party  therein 
for  said  office.  The  board  of  election  all  knew  those  facts.  His 
name,  together  with  the  name  of  the  office  and  the  number 
of  the  district,  were  properly  printed  on  the  great  majority 
of  the  ballots  voted  for  him,  as  issued  by  the  printer  em- 
ployed by  his  party  managers  to  attend  to  the  matter.  By 
some  mistake  of  that  printer  the  figure  2  became  substituted 
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for  the  figure  i  on  said  sixty-seven  ballots,  and  others  placed 
on  tables  convenient  for  the  use  of  voters.  Some  time 
during  the  day  of  election  this  mistake  was  discovered,  and, 
as  far  as  possible,  the  misleading  ballots  were  destroyed. 
Before  this  mistake  was  discovered  those  sixty-seven  ballots 
were  voted  at  the  proper  precinct  of  the  district  in  which 
contestant  was  such  candidate.  And  nearly  half  of  them  were 
counted  for  him  by  the  proper  election  board,  but  they  refused 
to  count  for  him  some  thirty-six  of  them.  Those  sixty-seven 
ballots,  with  one  or  two  exceptions,  were  what  are  called 
**  straight  tickets." 

Thus  it  appears  that  the  voters  casting  the  disputed  ballots 
intended  to  vote  for  William  Inglis  for  supervisor  of  the  first 
district  of  said  county,  and,  no  fault  resting  on  them,  we  do 
not  perceive  the  propriety  of  permitting  the  carelessness  or 
mistake  of  a  printer  to  defeat  that  intention. 

The  judgment  of  the  court  below  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Court. — For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  is  affirmed. 

The  Parol  Evidence  Rule  as  Applicable  to  Ballots. —Ballots 
come  within  the  rule  which  prohibits  the  admission  of  extrinsic  evidence 
to  contradict  or  govern  the  meaning  of  written  or  documentary  evidence. 
But,  as  in  the  case  of  other  written  evidence,  this  meaning,  if  doubtful  or 
ambiguous,  may  be  explained  by  extrinsic  evidence.  Thus,  when  the 
name  of  a  candidate  for  district-attorney  was  George  B.  Ely,  and  ballots 
were  cast  bearing  the  name  George  B.  Ela  and  Ely  Ely  and  Ely,  it  was 
held  that  evidence  that  there  was  no  lawyer  in  the  district  named  George 
B.  Ely,  and  that  there  was  no  lawyer  in  the  district  having  the  surname 
Ely  except  George  B.  Ely,  was  admissible,  as  tending  to  show  that  the 
voles  were  intended  for  George  B.  Ely.     Carpenter  v,  Ely,  4  Wis.  420. 

So  it  was  held  that  extrinsic  evidence  would  be  admitted  to  prove  that 
votes  cast  for  Alvin  J.  Willoughby  were  intended  for  Alvin  L..Willoughby. 
State  of  Connecticut  v.  Gates,  43  Conn.  533, 

That  extrinsic  evidence  is  admissible  to  explain  initials  has  been  almost 
universally  held.  The  State  v,  Griflen,  5  Neb.  161 ;  People  v.  Ferguson, 
8  Cow.  102 ;  People  v.  Seaman,  6  Denio,  409 ;  Lee  v,  Rainey,  House  of 
Rep.  44th  Congress ;  McKenzie  v,  Beaxton,  House  of  Rep.  42 d  Congress ; 
McCrary  on  Elections,  §§  395  et  seq,;  State  v.  Foster,  38  Ohio  St.  599. 

In  Michigan  it  was  held  in  an  early  case  that  a  ballot  cast  for  a  candi- 
date giving  his  last  name  in  fall,  but  only  the  initials  of  his  first  name, 
could  not  be  shown  by  extrinsic  evidence  to  have  been  intended  for  such 
candidate,  and  could  not  have  been  counted  for  him.  The  People  v, 
Tisdale,  i  Dougl.  59.    In  a  later  case  the  court,  though  of  the  opinioi 
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that  this  doctrine  of  the  case  was  unsound,  yet  considered  it  too  well 
established  to  be  changed  except  by  legislative  action.  People  v.  Cicott, 
16  Mich.  283.  The  Chief-Justice  (Judge  Cooley)  was  of  the  opinion  that 
the  case  of  People  v,  Tisdale  should  be  overruled. 

In  this  case  (People  v,  Cicott)  Judge  Cooley  suggests  the  following  rule 
as  to  when  extrinsic  evidence  is  admissible  to  explain  a  defective  or  am- 
biguous ballot :  "  The  true  rule  on  the  subject  I  conceive  to  be  this :  Evi- 
dence of  such  facts  as  may  be  called  the  circumstances  surrounding  the 
election,  such  as,  who  were  the  candidates  brought  forward  by  the  nomi- 
nating conventions  ;  whether  other  persons  of  the  same  name  resided  in 
the  district  from  which  the  office  was  to  be  filled,  and  if  so,  whether  they 
were  eligible  to  the  office,  and  were  publicly  named  for  it,  and  the  like,  is 
always  admissible  for  the  purpose  of  aiding  in  the  application  of  any 
ballot  which  has  been  cast,  and  where  the  intent  of  the  voter,  as  expressed 
by  his  ballot,  when  considered  in  the  light  of  such  surrounding  circum- 
stances, is  not  doubtful,  the  ballot  should  be  counted  and  allowed  for  the 
person  intended.  This  rule  is  just  and  easy  of  application,  and  it  has  the 
merit  of  harmonizing  with  the  rules  applied  to  other  written  instruments, 
which  I  think  is  no  slight  recommendation."  See  also  Cooley  Constit. 
Sims,  768. 

That  extrinsic  evidence  was  admissible  to  prove  that  a  vote  cast  for 
Benjamin  Wall  was  intended  for  Benjamin  Wall,  Jun,.  there  being  a  father 
and  son  of  that  name,  was  held  in  People  v.  Cook,  14  Barb.  259 ;  affirmed 
in  8  N.  Y.  67. 

Extrinsic  evidence  is  not  admissible  to  contradict  the  plain  terms  of  a 
ballot  nor  to  change  its  meaning.  Thus,  a  vote  for  "  Pence  "  cannot  be 
shown  to  have  heen  intended  for  "Spencc."  Cooley  Constit.  (5th  Ed.) 
p.  768,  note  I. 

The  amount  of  extrinsic  evidence  necessary  to  show  for  whom  a  given 
vote  was  intended  to  be  cast  will,  of  course,  depend  on  the  degree  of  de- 
fectiveness or  uncertainty  of  the  ballot.  In  every  case  a  certain  knowledge 
of  extrinsic  facts  is  necessary  to  identify  the  person  voted  for.  People  v, 
Cicott,  15  Mich.  283-319.  It  would  seem  that  when  a  ballot  gives  the  last 
name  of  the  candidate  correctly  and  correct  initials  very  slight  evidence 
is  necessary  to  explain  the  uncertainty.  Falkington  v.  Turner,  71  111.  234. 

Evidence  of  Voters  as  to  whom  they  Intended  to  Vote  for. — 
The  testimony  of  a  voter  as  to  whom  he  intended  to  vote  for  is  not  com- 
petent to  explain  an  uncertain  or  ambiguous  ballot,  unless  in  case  of  a 
latent  ambiguity.  State  v.  Cooley  Constit.  Lim  (5th  Ed.)  768.  But  see 
People  V,  Pease,  27  N.  Y.  45 ;  McKinnon  v.  Mulzacher,  5  Am.  &  Engl. 
Corp.  C^.  492. 

In  Beardstown  v,  Virginia,  76  111.  34,  it  was  held  that  declarations  of  a 
voter  as  to  how  he  intended  to  vote  are  not  admissible  to  show  how  he 
did  vote.    See  also  People  v,  Saxton,  22  N.  Y.  309. 

When  several  persons  are  to  be  elected  to  an  office,  and  a  voter  places 
upon  his  ballot  more  names  than  there  are  persons  to  be  elected,  it  is  held 
that  the  ballot  is  wholly  void  and  must  be  thrown  out.  People  v,  Loomis, 
8  Wend.  396. 
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And  extrinsic  evidence  is  not  admissible  to  show  that  the  voter  intended 
to  erase  certain  names  and  leave  only  the  number  that  were  to  be  voted 
for.    People  v.  Seaman,  5  Den.  409. 


Attorney-General 

V. 

Crocker  et  al. 

(138  Massachusetts,  214.) 

The  authority  of  tellers  appointed  to  aid  in  checking  the  names  of  vot- 
ers and  in  assorting  and  counting  the  votes  cast  at  a  town  meeting,  in  ac- 
cordance with  the  St.  of  1883,  c.  229,  does  not  cease  with  the  resignation  of 
the  moderator  who  appointed  them,  before  they  have  reported  the  result 
of  the  votes. 

The  record  of  a  town  meeting  showed  that  a  moderator  was  chosen 
with  the  use  of  the  check-list ;  that  a  vote  was  then  passed  that  the  check- 
list be  used  in  the  election  of  town  officers  and  upon  the  question  of 
granting  licenses,  and  no  other,  without  a  vote  of  at  least  one-half  the 
meeting;  that  the  moderator  resigned ;  and  that  another  person  was  elected 
moderator,  and  acted  as  such.  Held,  that  whether  the  record  showed 
that  this  person  was  elected  by  ballot  and  by  the  use  of  the  check-list  or 
not,  it  sufficiently  showed  that  he  was  a  moderator  de  facto. 

At  a  town  meeting,  after  the  votes  for  town  officers  had  been  cast,  but 
before  the  result  was  announced,  the  moderator  and  clerk  resigned  their 
offices.  The  selectmen,  who  were  not  present  at  the  meeting,  appointed 
in  writing,  C.  town-clerk  pro  tempore.  C.  appeared  and  was  duly  sworn, 
and  made  a  record  of  his  appointment  and  qualification  and  of  the  sub- 
sequent doings  of  the  meeting,  which  included  the  election  of  a  modera- 
tor, the  announcement  of  the  vote  for  town  officers,  the  declaration  of  the 
persons  elected,  the  vote  to  adjourn  the  meeting,  and  the  resignation  of 
C.  as  clerk />r^  tempore.  Held,  on  an  information  by  the  attorney-general 
in  the  nature  of  a  quo  warranto  against  the  persons  elected,  that  C.  was  a 
town-clerk  de  facto  at  the  meeting,  although  the  selectmen  had  no  authori- 
ty, under  the  Pub.  Sts.  c.  27,  §§  80, 97, 98,  to  appoint  a  clerk  at  that  time,  and 
notwithstanding  one  voter  protested  against  the  validity  of  the  election ; 
that  his  record  was  admissible  in  evidence ;  and  that  the  officers  elected 
were  entitled  to  their  offices. 

W.  S,  B,  Hopkins  for  relators. 

W.  Casters  and  D.  W,  Bond  for  respondents. 

W.  Allen,  J. — This  is  an  information  in  the  nature  of  a  quo 
warranto  to  try  the  title  of  the   respondents,  re-  facts. 

spectively,  to  the  offices  of  town-clerk  and  selectmen  of  the 
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town  of  Montague,  which,  it  is  alleged,  they  have  usurped. 
The  facts,  as  they  appear  from  the  report  of  the  single  justice 
of  this  court  who  heard  the  cases,  are  as  follows : 

At  the  annual  town  meeting  on  March  3,  1884,  a  moderator 
was  duly  chosen  and  tellers  were  duly  appointed  by  him  to 
aid  in  checking  the  names  of  the  voters  and  in  assorting  and 
counting  the  votes,  according  to  the  St.  of  1883,  c.  229.  After 
the  votes  for  town  officers,  including  the  town-clerk,  were  all 
cast,  and  after  they  were  assorted  and  counted  by  the  tellers, 
and  while  they  were  putting  the  results  into  form  for  an- 
nouncement to  the  meeting,  the  moderator  and  clerk  resigned 
their  offices.  No  question  is  made  that  their  resignations 
created  legal  vacancies  in  their  offices,  and  we  have  not  con- 
sidered the  effect  in  that  respect.  After  their  resignations, 
other  persons  acted  as  moderator  and  clerk ;  it  was  voted  to 
hear  the  report  of  the  tellers,  and  they  reported  the  votes, 
which  showed  the  election  of  the  respondents  and  other  offi- 
cers ;  and  the  votes  were  announced,  and  the  oflicers  declared 
elected. 

The  principal  objection  to  the  title  of  the  respondents  to 
their  offices  is,  that  the  proceedings  of  the  meeting  after  the 
resignation  of  the  moderator  and  clerk  were  illegal  and  void, 
because  their  successors  were  not  legally  chosen. 

Another  objection  is,  that  the  authority  of  the  tellers 
CE88ATIOH  OF  ceascd  with  that  of  the  moderator  who  appointed 
^^"  ^'^'  them.  But  they  were  appointed  to  assist  the  mod- 
erator officially,  and  not  personally,  and  their  authority  would 
survive  a  change  in  the  person  of  the  moderator.  They  con- 
tinued to  be  lawful  tellers. 

It  is  also  objected  that  the  record  does  not  show  that  the 
check-list  was  used  in  the  choice  of  the  second  moderator,  or 
that  he  was  chosen  by  ballot,  but  only  states  that  he  was 
„ ^  ^^^  elected.     After  the  first  moderator  had  been  twice 

Ubb  of  chbgk- 

LnrnrvoTiNo.  chosen,  the  second  time  with  the  use  of  the  check- 
list, the  admitted  record  shows  that  it  was  "  voted  that  the 
check  list  be  used  in  the  election  of  town  officers,  and  upon 
the  question  of  granting  licenses,  and  no  other,  without  a 
vote  of  at  least  one-half  the  meeting."  There  is  no  other 
record  of  the  use  of  the  check-list.  Its  use  was  as  necessary 
to  the  election  of  the  selectmen  and  town-clerk  as  of  a  mod- 
erator.    Pub.  Sts.  c.  27,  §  80 ;  c.  7,  §  9.     In  Andrews  v.  Boyls- 
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ton,  1 10  Mass.  2 14,  a  record,  "  Voted,  to  re-establish  the  school- 
district  system,**  was  held  insufficient,  the  statute  requiring 
the  votes  of  two-thirds  of  all  the  legal  voters  present  and 
voting.  The  court  say,  "The  form  of  expression  is  that 
which  is  ordinarily  used  in  setting  forth  the  vote  of  a  mere 
majority  ;  and  there  is  nothing  on  the  face  of  the  record  to 
indicate  that  either  the  officers  or  the  voters  had  their  atten- 
tion called  to  the  fact  the  law  required  a  two-thirds  vote." 
See  also  Morrison  v.  Lawrence,  98  Mass.  219 ;  Judd  v.  Thomp- 
son, 125  Mass.  553.  In  the  case  at  bar,  the  matter  concerns 
the  mode  of  voting,  and  not  the  essentials  of  the  vote ;  and 
the  admitted  record  shows  that  the  meeting  intended  to  use 
the  check-list,  and  that  the  fact  that  it  was  required  was  in 
the  minds  of  the  voters.  We  are  inclined  to  the  opinion  that 
the  record,  if  competent,  shows  that  the  second  moderator 
was  an  officer  de  Jure,  See  Howard  v.  Proctor,  7  Gray,  128. 
We  do  not  decide  this,  because  the  reasons  which  render  the 
record  competent  show  that  the  moderator  was  a  good 
officer  de  facto,  if  not  one  de  Jure. 

The  principal  question  relates  to  the  town-clerk.  A  mod- 
erator and  clerk  are  essential  to  a  town  meeting  j^pponmnciiTOF 
for  the  choice  of  town  officers,  and  there  cannot  be  «>^«j»e. 
a  record  without  a  clerk.  In  the  absence  of  a  moderator, 
and  for  the  choice  of  one,  the  clerk  presides,  and,  in 
his  absence,  the  selectmen.  Pub.  Sts.  c.  27,  §§  58,  59. 
At  that  meeting,  the  clerk  to  be  chosen  was  voted  for 
with  the  selectmen  and  other  officers,  and  the  vote  had 
not  been  declared  when  the  moderator  and  clerk  resigned, 
and  their  offices  are  assumed  to  have  become  vacant.  The 
selectmen  appear  not  to  have  been  present.  After  several 
hours  one  of  the  selectmen  came  into  the  meeting  and  read  a 
paper  signed  by  the  selectmen  as  follows :  *'  Montague, 
March  3, 1884.  William  O.  Crocker  is  hereby  appointed  town- 
clerk  pro  tempore,  in  place  of  J.  H.  Root,  resigned."  Said 
Crocker  was  duly  sworn,  and  made  a  record  in  the  book  of 
town  records  of  his  appointment  and  of  the  subsequent  do- 
ings of  the  meeting,  the  last  entry,  made  after  that  of  the 
vote  to  adjourn,  being  of  his  own  resignation  as  clerk  pro 
tempore.  This  record  is  sufficient,  if  competent,  to  show  that 
the  respondents  were  duly  elected.  On  March  6,  a  town- 
clerk  was  duly  appointed  by  the  selectmen  and  sworn,  who. 
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on  March  8  administered  the  oath  of  office  to  the  respond- 
ents, and  made  a  record  thereof.  No  objection  is  made  that 
the  respondents  were  not  duly  qualified,  if  elected ;  and  the 
question  is  whether  the  record  made  by  William  O.  Crocker, 
as  clerk,  is  competent, — in  other  words,  whether  the  act  of 
the  meeting  in  receiving  the  report  of  the  tellers  and  declar- 
ing  the  election  of  the  respondents  was  invalid  for  want  of 
officers,  and  incapable  of  proof  for  want  of  a  record.  The 
former  clerk  completed  the  record  to  and  including  his  own 
resignation.  What  is  contained  in  the  disputed  record  is  the 
appointment  and  qualification  of  the  clerk  pro  tempore;  the 
election  of  a  moderator;  the  vote  to  hear  the  report  of  the 
tellers,  and  their  report  that  the  vote  was  announced  and  the 
election  declared  ;  that  one  voter  protested  as  to  the  validity 
of  their  election :  and  the  vote  to  adjourn  to  March  lo. 

That  William  O.  Crocker  had  no  lawful  authority  to  act  as 
db-facto  town  town-clerk  at  the  meeting  is  clear.  Section  80  of 
"^^"^^  the  Pub.  Sts.  c.  2y  provides  that  the  election  of 

town-clerks  shall  be  by  written  ballots.  Section  97  provides 
that  when  there  is  a  vacancy  in  the  office  of  town-clerk  at  a 
town  meeting,  or  when  he  is  not  present,  the  voters  present 
shall  elect  a  clerk  pro  tempore  in  the  same  manner  as  town- 
clerks  are  chosen,  who  shall  be  sworn  to  discharge  the  duties 
of  said  office  at  said  meeting.  Section  98  provides  that  when 
other  duties  than  those  mentioned  in  the  preceding  section 
are  required  to  be  performed  by  a  town-clerk,  and  there  is  a 
vacancy  in  the  office,  or  the  clerk  is  prevented  from  perform- 
ing such  duties,  the  selectmen  may  in  writing  appoint  a  clerk 
for  the  performance  thereof,  who  shall  be  sworn,  and  shall 
make  a  record  of  his  appointment.  The  selectmen  had  no 
authority  to  appoint  a  clerk  for  the  town  meeting,  and  the 
appointment  made  by  them  gave  the  appointee  no  authority 
to  act  as  such.  But  this  is  not  a  proceeding  against  him  to 
test  his  title  to  the  office,  but  one  m  which  the  rights  of  third 
persons  and  of  the  public,  acquired  by  virtue  of  his  official 
acts,  are  concerned,  as  to  whom  the  official  acts  of  a  public 
officer  de  facto  are  as  valid  as  if  he  held  the  office  cle  Jure. 
There  can  be  no  doubt  that  the  principle  applies  to  the  office 
of  town-clerk.  Suppose  a  town-clerk  to  be  regularly  elected 
and  qualified,  except  that  the  check-list  was  not  used,  and  to 
exercise  the  functions  of  the  office  during  the  year  for  which 
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he  was  so  elected.  He  would  at  no  time  have  been  lawfully 
the  town-clerk,  or  able  to  maintain  his  own  right  to  the  office  ; 
but  his  official  acts,  whbther  in  recording  the  doings  of  town 
meetings,  or  in  the  performance  of  other  duties  of  the  office, 
would  be  as  valid,  as  to  all  other  parties,  as  if  he  had  been 
town-clerk  de  jure.  The  illustration  shows  the  reasons  of 
public  policy  and  of  private  justice  upon  which  the  rule  is 
founded.  It  applies  to  a  town-clerk  as  presiding  and  record- 
ing officer  of  a  town  meeting,  and  the  question  upon  which  the 
competency  and  sufficiency  of  the  record  we  are  considering 
depends  is  whether  William  O.  Crocker  was,  when  so  acting, 
town-clerk  ^/^r/^. 

An  officer  de  facto  may  be  said  to  be  one  who  assumes  the 
functions  of  an  officer  under  color  of  title  of  the  office.  The 
definition  cited  and  approved  in  Petersilea  v.  Stone,  1 19  Mass. 
465,  and  sustained  by  the  decision  in  that  case  and  by  the  au- 
thorities cited  in  the  opinion,  is,  "  One  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a  good 
oflScer  in  point  of  law."  These  are  very  general  statements, 
and  afford  only  a  starting-point  for  the  consideration  of  par- 
ticular  cases.  What  is  color  of  office,  and  what  facts  show 
that  one  assumes  and  is  reputed  to  hold  a  particular  office,  are 
left  open  questions,  and  perhaps  no  statement  of  them  can  be 
found  sufficiently  comprehensive  and  particular  to  be  applica- 
ble to  the  circumstances  of  every  case  which  may  arise. 

The  relators  contend  that,  upon  the  facts  of  this  case,  there 
was  neither  an  assumption  of  the  office  under  color  color  op  titlb 
of  title,  nor  a  reputation  of  holding  it,  within  the 
meaning  of  the  law.  That  William  O.  Crocker 
assumed  to  have  been  duly  appointed  town-clerk,  and  that 
he  took  the  oath  and  performed  the  duties  of  the  office  under 
a  claim  of  title  to  it,  cannot  be  questioned.  The  relators  con- 
tend that  this  is  not  sufficient,  unless  the  office  is  assumed 
under  color  of  an  election  or  appointment  by  some  body  or 
person  authorized  to  elect  or  appoint  to  the  office.  No  deci- 
sion is  cited  in  support  of  this  position,  though  some  defini- 
tions of  the  term  officer  de  factOy  made  as  applicable  to  par- 
ticular facts,  may  seem  to  favor  it.  The  authorities  to  the 
contrary  are  numerous  and  decisive.  Among  them  are  Fowler 
V.  Bebee,  9  Mass.  231,  and  Petersilea  v.  Stone,  ubi  supra,  the 
latter  of  which  is  directly  in  point.    The  question  is  discussed. 
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and  the  cases  bearing  upon  it  fully  cited,  in  the  elaborate  and 
able  opinion  by  Chief  Justice  Butler  in  State  v.  Caroll,  38 
Conn.  449. 

It  is  further  contended  that,  because  the  office  was  claimed 
DE FACTO  oFFi-  uuder  the  selectmen,  who  had  no  authority  to  ap- 
xfJ^ioFOFFiciL  point  to  it,  and  the  claim  was  made,  and  the  acts 
under  it  performed,  in  the  presence  of  and  in  relation  to  the 
body  which  had  the  rightful  power  of  electing  to  the  office, 
such  acts  cannot  show  either  an  assumption  of  the  office,  or  a 
reputation  of  holding  it,  and  are  insufficient  to  prove  that  the 
person  performing  them  was  an  officer  de  facto.  The  presence 
and  conduct  of  the  person  authorized  to  appoint  to  an  office, 
when  another  person  acts  as  holding  the  office  under  a  stranger, 
may  be  evidence,  but  cannot  be  conclusive  upon  the  public  or 
upon  third  persons.  Such  evidence  may  tend  to  prove  that 
the  assumption  is  a  pretence,  and  that  the  pretender  is  reputed 
not  to  be  an  officer ;  or  it  may  be  such  as  to  tend  strongly  to 
prove  an  assumption  as  of  right,  and  a  reputation  of  holding 
the  office.  If  it  showed  assent  or  acquiescence  of  the  body 
which  had  the  right  of  appointment,  it  would  have  that 
effect ;  if  it  showed  dissent  or  opposition,  it  would  not  be  con- 
clusive the  other  way.  The  protest  made  by  a  single  voter, 
after  the  respondents  were  declared  elected, "  as  to  the  legality 
of  their  election,*'  is  certainly  not  conclusive  that  William  O. 
Crocker  was  not  reputed  to  be  town-clerk.  The  protest  was 
not  against  the  appointment  of  the  clerk  pro  tempore,  but  the 
election  of  the  regular  town  officers,  and  it  does  not  show 
whether  it  was  upon  the  ground  still  insisted  on,  that  the 
tellers  had  no  authority  to  act  under  another  moderator  than 
the  one  who  appointed  them,  or  for  some  other  reason.  Had 
the  reason  of  the  protest  been  the  invalidity  of  the  appoint- 
ment of  the  clerk,  it  would  properly  and  probably  have  been 
made  when  he  assumed  the  office.  The  acquiescence  of  the 
voter  until  the  election  of  officers  was  declared,  and  the  con- 
fining  of  the  protest  to  the  election  of  those  officers,  with  the 
consideration  that  there  was  an  obvious  fact  which  has  been 
supposed  to  render  their  election  illegal,  and  which  had  no 
connection  with  the  validity  of  the  appointment  or  acts  of  the 
clerk  pro  tempore,  indicate  that  the  effect  of  the  protest,  what- 
ever that  may  be,  should  be  expended  upon  the  election  of 
the  officers  to  which  it  referred ;  and  it  is  admitted  in  the 
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argament  for  the  relators  that  they  are  officers  de  facto,  whose 
acts  as  such  are  valid. 

It  makes  no  difference  whether  the  appointment  by  the 
selectmen  is  construed  as  an  appointment  of  clerk  of  the  town 
meeting,  in  which  case  it  would  be  void,  or  as  an  appointment, 
which  they  had  the  power  to  make,  to  perform  the  other 
duties  of  the  town-clerk,  in  which  case  it  would  not  purport 
to  authorize  the  appointee  to  act  as  clerk  at  a  town  meeting. 
It  appears  clearly  from  the  facts  that  he  assumed  the  office 
of  clerk  of  the  town  meeting  under  color  of  the  appointment, 
and  whether  he  did  it  under  an  illegal  appointment  from  the 
selectmen,  or  by  an  illegal  assumption  of  power  under  a  legal 
appointment,  is  immaterial. 

The  facts  show  that  William  O.  Crocker,  claiming  a  due 
appointment,  assumed  the  office  of  clerk  of  the  town  meeting ; 
that  he  was  duly  sworn  as  such,  and  made  a  record  of  his 
appointment  and  qualification ;  that  he  presided  at  the  choice 
of  moderator,  and  performed  the  duties  of  clerk  until  the 
adjournment  of  the  meeting ;  that  the  meeting  acquiesced  in 
his  assumption,  and  treated  him  as  its  lawful  officer ;  and  that 
no  objection  or  suggestion  that  he  was  not  the  lawful  officer 
iwras  made  by  any  individual  while  he  assumed  to  hold  the 
office, — unless  the  protest,  which  has  been  considered,  of  a 
single  voter,  just  at  the  adjournment  of  the  meeting,  to  other 
action  of  the  meeting  could  be  so  considered.  Upon  these  facts, 
inrithout  considering  the  further  facts  urged  by  the  respon- 
dents,— that  the  person  who  protested,  subsequently,  under 
an  appointment  as  town-clerk  from  the  selectmen,  administered 
the  oath  of  office  to  the  respondents  against  whose  election  he 
had  protested,  and  that  at  the  adjournment  of  the  same  meet- 
ing the  record  in  question  was  read  and  approved, — it  is  clear 
that  William  O.  Crocker  was  reputed  to  be  town-clerk  at  the 
meeting,  and  was  clerk  de  facto. 

The  question  concerns  the  public ;  there  are  no  contestants 
to  the  offices  held  by  these  respondents,  and  there  was  none 
to  the  office  assumed  by  William  O.  Crocker.  It  is  a  question 
of  public  policy  in  regard  to  the  validity  of  the  doings  of  a 
town  meeting  as  to  persons  claiming  rights  by  virtue  of  them. 
The  facts  are  extraordinary.  An  annual  town  meeting,  after 
being  fully  organized,  was  deprived  of  its  moderator  and 
clerk.     The  selectmen  were  not  present.     The  necessary  busi- 
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ness  of  the  meeting  could  not  be  proceeded  with  until  after  a 
moderator  and  clerk  should  be  chosen,  and  that  could  be 
regularly  done  only  by  ballot,  with  the  use  of  the  check  list. 
No  one  but  the  selectmen  was  authorized  to  receive  ballots  or 
use  the  check  list,  and  the  meeting,  even  if  it  could  act,  had 
no  power  to  compel  their  presence.  Under  these  circum- 
stances, if  a  person  appointed  by  the  general  voice  of  the 
voters  present  for  the  purpose  had  assumed  to  act  as  mod- 
erator while  a  clerk  was  chosen  and  qualified  in  due  form,  we 
are  not  prepared  to  say  that  his  acts  would  not  have  been 
valid  as  aqts  of  a  moderator  de  facto,  although  he  and  every 
voter  present  should  have  known  that  he  was  not  legally 
elected,  and  was  not  a  good  officer  in  point  of  law.  But  this 
case  presents  no  such  question.  After  the  proceedings  of  the 
meeting  had  been  suspended  for  several  hours,  a  person  ap- 
peared showing  an  appointment  which  he  claimed  made  him 
lawful  clerk,  and  assumed  the  office  and  performed  its  duties 
with  general  assent.  There  is  no  reason  to  doubt  that  he  was 
universally  reputed  to  be,  not  only  acting,  but  legal  clerk. 
But  if  all  opposed  to  carrying  on  the  meeting  had  opposed 
and  protested  against  his  appointment,  the  meeting  still  accept- 
ing him  as  clerk,  we  think  he  would  have  been  clerk  de  facto. 
Public  necessity  and  policy  require  that  the  acts  of  an  actual 
incumbent  of  a  public  office,  in  the  performance  of  its  duties, 
shall  be  held  valid,  although  the  incumbent  should  not  have  a 
legal  right  to  the  office,  and  though  his  right  should  be  ques- 
tioned and  disputed.  A  single  illustration  will  suffice.  The 
act  establishing  the  County  of  Hampden  was  passed  in  Febru- 
ary, 1812,  to  take  effect  on  the  ist  day  of  the  next  August.  In 
May,  Governor  Gerry,  whose  term  expired  on  the  last  Wednes- 
day of  that  month,  appointed  the  officers  for  the  expected 
county,  including  the  judge  of  probate  and  the  sheriflF.  The 
Governor  had  no  more  authority  to  make  these  appointments 
than  the  selectmen  in  the  case  at  bar  had  to  appoint  the  clerk 
of  the  town  meeting,  and  they  were  void.  Commonwealth  z^. 
Fowler,  10  Mass.  290.  The  acts  of  the  officers  and  of  their 
deputies  were  valid,  as  acts  of  officers  de  facto.  Fowler  v. 
Bebee,  ubi  supra.  As  these  appointments  were  made  a  short 
time  before  the  expiration  of  the  term  of  office  of  the  Governor, 
and  as  he  was  of  a  different  political  party  from  that  of  the 
incoming  Governor,  who  alone  had  power  to  make  the  ap- 
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pointments,  it  was  natural  that  the  authority  to  make  the 
appointments  should  be  questioned,  and  that  all  the  facts 
showing  them  to  be  invalid  should  be  generally  known  and 
discussed,  and  the  right  of  the  incumbents  to  their  offices 
denied  by  a  large  portion  of  the  public.  That  this  was  so 
may  be  inferred  from  the  fact  that  the  information  against  the 
judge  of  probate  was  filed  in  accordance  with  a  vote  of  the 
House  of  Representatives.  It  cannot  be  argued  that  such 
facts,  if  they  existed,  made  the  acts  of  the  actual  incumbents 
invalid,  nor  that  the  fact  that  acts  were  performed  in  the 
presence  of  the  Governor,  who  had  the  power  of  appointment, 
could  make  any  difference  in  their  validity.  Had  Governor 
Strong  offered  himself  to  the  acting  judge  of  probate  as  attest- 
ing witness  to  a  will,  the  oath  administered  to  him  would  un- 
questionably have  been  legal,  and  so  would  the  probate  of  a 
will  admitted  by  the  usurping  judge  in  the  presence  and  against 
the  protest  of  the  Governor. 

The  public  and  parties,  having  rights  depending  upon  official 
acts,  are  not  so  much  concerned  with  the  title  to  an  office  as 
they  are  that  the  duties  of  the  office  shall  be  performed,  and 
the  rights  depending  upon  their  performance  secured  and 
protected ;  and  when  they  find  an  actual  incumbent  of  an 
office  performing  its  duties,  they  have  a  right  to  rely  upon 
his  acts  as  done  by  virtue  of  the  office. 

Information  dismissed. 


State  ex  reL  Attorney-General 

V. 

HORTON  ei  al. 
{Advance  Case  Nevada.     October  12,  1885.) 

A  judge  of  an  election  for  school  trustees  has  no  power  to  administer 
the  official  oath  of  office  to  the  elected  school  trustees.  The  only  oath 
which  he  can  administer  is  the  one  prescribed  in  the  statute  of  1885,  sec- 
tion 9,  to  a  voter  when  challenged. 

A  statute  requiring  the  official  oath  of  a  public  officer  to  be  endorsed  on 
his  certidcate  of  appointment  is  sufficiently  complied  with  if  such  oath 
be  attached  to  the  certificate. 
9  Cor.  Cas. — 5 
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Application  for  quo  warranto.    The  opinion  states  the  facts. 
R,  M.  Clarke  and  /.  D,  Forreyson  for  the  relator. 
A.  C  Ellis  for  the  respondents. 

Hawley,  J. — This  is  a  proceeding  m  the  nature  of  a  quo 
PAora.  warranto^  to  determine  whether  the  respondents 

have  wrongfully  and  unlawfully  introduced  themselves  into, 
and  usurped,  the  offices  of  school  trustees  of  Empire  school 
district  in  Ormsby  County. 

The  material  facts,  as  presented  by  the  pleadings  and  proofs, 
are  that  the  number  of  census  children  in  Empire  school  dis- 
trict is  less  than  four  handred  ;  that  at  the  general  election  in 
November,  1882,  W.  J.  Smyth  was  elected  school  trustee  in 
said  district  for  the  term  of  four  years  from  and  after  Janu- 
ary I,  1883 ;  ^^^  ^t  the  general  election  in  1884,  J-  P-  Wood- 
bury and  John  Christiansen  were  elected  trustees, — the  former 
for  a  term  of  four  years,  and  the  latter  for  two  years;  that 
said  parties  qualified  by  taking  the  regular  oath  of  office  be- 
fore  an  officer  authorized  to  administer  oaths,  and  that  their 
oaths  of  office  were  endorsed  upon  their  certificates  of  elec- 
tions ;  that  on  the  second  Saturday  of  May,  1885,  at  an  election 
held,  pursuant  to  the  provisions  of  the  supplemental  school 
act  approved  March  12,  1885,  Stat  1885,  m»  the  respond- 
ents, Horace  A.  Bowley,  George  Horton,  and  A.  D.  Smith, 
were  elected  school  trustees  in  said  district  for  the  respective 
terms  of  one,  two,  and  three  years  from  the  first  day  of  Sep- 
tember, A.D.  1885;  that  they  received  their  certificates  of 
election  on  the  ninth  of  May,  and  the  oath  of  office  was  ad- 
ministered to  them  by  one  of  the  judges  of  the  school  elec- 
tion; that  on  the  third  day  of  September,  A.D.  1885,  S.  H. 
Wright,  county  superintendent  of  schools  in  Ormsby  County, 
believing  that  a  vacancy  existed,  appointed  J.  P.  Woodbury, 
W.  J.  Smyth,  and  John  Christiansen  school  trustees  of  said 
school  district;  that  on  the  fifth  of  September,  1885,  W.  J. 
Smyth  and  John  Christiansen  signed  and  subscribed  the 
official  oathy  and  it  was  sworn  to  before  a  justice  of  the  peace ; 
that  on  the  twelfth  day  of  September,  1885,  J.  P.  Woodbury 
qualified  by  taking  the  official  oath  before  a  notary  public ; 
that  the  respective  oaths  of  office  were  attached  to  their 
certificates  of  appointment ;  that,  sul^sequently,  on  the  twenty- 
first  of  September,  1885,  after  the  information  in  this  case  had 
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been  filed  with  the  clerk  of  this  court,  Horace  A.  Bowley  and 
A.  D.  Smith  went  before  a  notary  public  and  had  the  official 
oath  administered  to  them  and  annexed  to  a  paper  containing 
what  purported  to  be  a  copy  of  their  certificates  of  election. 
Counsel  for  the  respective  parties  discussed  the  question  of 
the  construction  and  constitutionality  of  the  sup- 
plemental school  act ;  but  it  is  unnecessary  for  us  tS^^otS 

.,  ._  -,,  -I'f  MDHSTBE  OATH. 

to  consider  either  of  these  questions  m  deciding 
this  case.  The  judges  of  the  election  had  no  authority  to  ad 
minister  the  official  oath  of  office  to  the  elected  school  trustees. 
The  only  oath  which  a  judge  of  election  could  administer  is 
the  one,  prescribed  in  the  statute,  to  a  voter  when  challenged. 
Stat.  1885,  113,  sec.  9. 

If  the  supplemental  school  act  is  unconstitutional,  the  re- 
spondents would  have  no  right  whatever  to  the  offices  of 
school  trustees,  and  Woodbury,  Smyth,  and  Chris-  ^^^^  ^^^ 
tiansen  would  be  entitled  to  the  offices  by  virtue  i»>>om"««"- 
of  their  election  and  qualification  under  the  old  law.  If  the 
supplemental  act  is  constitutional,  respondents  would  not  be 
benefited  thereby,  because  they  failed  to  qualify  as  required 
by  law,  and  Woodbury,  Smyth,  and  Christiansen  would  be 
entitled  to  the  offices  by  virtue  of  their  appointment  The 
question  whether  S.  H.  Wright  qualified  as  superintendent 
of  schools,  according  to  the  provisions  of  the  statute,  cannot 
be  inquired  into  in  this  proceeding.  It  was  enough  to  show 
that  he  was  elected  and  entered  upon  the  duties  of  this  office, 
and  that  he  has  ever  since  been  exercising  the  duties  thereof. 

The  objections  made  to  the  e£fect  that  the  official  oaths  of 
Woodbury,  Smyth,  and  Christiansen  were  attached  to,  instead 
of  being  endorsed  upon,  the  back  6i  their  certificates  of  ap- 
pointment, or  endorsed  on  the  face,  instead  of  the  back,  of 
their  certificates  of  election,  are  without  merit  Brown  v. 
Foster,  2  Met  155. 

The  respondents  having  failed  to  show  any  legal  right  to 
the  offices  of  school  trustees,  a  judgment  of  ouster  must  be 
entered  against  them,  with  costs.     It  is  so  ordered. 

Leonard,  J.,  concurring.    I  concur  in  the  judgment 


Digitized  by 


Google 


68      STATE  ex  rel.  JAMES  H.  LIBBEY  V.  JAMES  H.  MEGIN. 


State  ex  rel.  James  H.  Libbe7 

V. 

James  H.  Megin. 

(Advance  Case,  New  Hampshire,    July  31,  1885.) 

In  quo  warranto  to  determine  the  right  to  an  elective  office  the  record 
of  the  declared  election  is  not  conclusive. 

A  person  declared  elected  and  inducted  into  office  is  a  ^  facto  officer* 
though  not  lawfully  elected. 

Information,  in  the  nature  of  a  quo  warranto^  filed  by  the 
attorney-general  at  the  relation  of  James  H.  Libbey  to  deter- 
mine the  right  of  the  defendant  to  the  office  of  prudential 
committee  of  School  District  No.  2  in  Hooksett.  Facts 
found  by  a  referee. 

The  record  of  the  school  meeting  held  March  7,  1885, 
shows  that  the  defendant  had  a  plurality  of  votes  and  was 
elected.  Upon  evidence  tending  to  show  how  individuals 
voted,  received  subject  to  the  defendant's  exception,  and 
upon  other  evidence,  it  was  found  that  the  relator  had  a  plu- 
rality of  votes  and  was  elected.  The  defendant  assumed  the 
duties  of  the  office,  and  about  April  ist  hired  a  competent 
teacher  for  the  year  at  a  stipulated  salary.  The  relator  and 
the  defendant  are  equally  suitable  to  fill  the  office. 

Chc^e  &  Streeter  for  plaintiff. 

Osgood  &  Prescott  for  defendant. 

Carpenter,  J. — Upon  the  question  which  of  the  parties  re- 
ceived a  plurality  of  votes  for  the  office,  the  record 
VOTE  ^^L**  m-  of  the  declared  vote  is,  in  this  suit,  merely  evidence. 
If  the  record  of  the  declaration  of  the  moderator  in 
the  case  of  town  and  school  district  officers  and  of  the  can- 
vassing board  appointed  by  law  in  the  case  of  other  officers 
were  conclusive,  this  proceeding  could  never  be  maintained 
to  test  the  right  to  an  elective  office.  It  cannot  be  instituted 
until  possession  of  the  office  is  taken  (Osgood  v.  Jones,  6a 
N.  H.  282),  and  no  one  can  take  possession  until  his  election  is 
declared.    The  exception  to  the  reception  of  evidence  out- 
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side  the  record  must  be  overruled.  People  v.  Vail,  20 
Wend.  12. 

Whether  there  may  be  cases  in  which  the  law  does  not  re- 
quire an  information  to  be  issued  or  the  writ  to  be  granted, 
although  it  appears  that  the  defendant  is  not  entitled  to  the 
office,  as  where  a  determination  of  the  proceedings  cannot  be 
reached  until  after  the  expiration  of  the  term  of  office,  or 
where  greater  public  mischief  would  be  done  by  granting 
than  by  refusing  the  writ  (People  v.  Sweeting,  2  Johns.  185; 
People  V.  Loomis,  8  Wend.  396;  Commonwealth  v.  Atheam, 
3  Mass.  285  ;  Howard  v.  Gage,  6  Mass.  462 ;  State  v.  Jacobs, 
1 7  Ohio  143 ;  State  v.  Schnierie,  5  Rich.  (S.  C),  299 ;  King 
V.  Parry,  6  Ad.  &  E.  810 ;  State  v.  Mead,  56  Vt.  353 ;  State  v. 
Tolan,  33  N.  J.  195 ;  Commonwealth  v,  Jones,  12  Pa.  St  365), 
is  a  question  not  necessary  to  be  considered.  No  sufficient 
reason  here  appears  why  the  defendant  should  not  be  re- 
moved.  He  was  not  and  the  relator  was  lawfully  elected ;  a 
part  only  of  the  term  of  office  has  expired,  and  no  contbaot  or 
public  mischief  can  result  from  the  removal.  By  cbJ^*^  **™* 
virtue  of  his  declared  election  and  induction  into  the  office,  the 
defendant  became,  and,  until  judgment  rendered,  will  remain, 
a  d€  facto  officer.  His  official  acts  are  valid.  His  contract 
with  the  teacher,  if  made  in  good  faith  by  both  parties,  will 
have  the  same  force  and  validity  as  if  the  judgment  in  this 
case  were  for  the  defendant.  The  prudential  committee  is 
charged  with  various  duties  besides  the  employment  of 
teachers  (Gen.  Laws,  ch.  86,  s.  27 ;  ch.  87,  s.  14;  ch.  88,  s.  15 ; 
ch.  91,  ss.  I  and  2),  all  of  which  may  as  well  be  performed 
during  the  remainder  of  the  term  by  the  relator  as  by  the 
defendant,  both  being  equally  compfetent.  No  more  incon- 
venience can  result  to  the  district  from  granting  the  inform- 
ation than  is  met  in  the  ordinary  case  of  the  death,  resigna- 
tion, or  removal  of  the  committee  and  the  election  or  appoint- 
ment of  another. 

Information  granted. 

All  concurred. 

Proof  of  Official  Character— De  Facto  Officers.— When  an 
officer's  official  character  is  in  issue  he  need  not  prove  that  the  appointing 
power  was  tUjure,  Stevens  v,  Newcomb,  4  Den.  437.  If  he  produces  a 
record  of  his  appointment  issued  by  an  authority  having  apparent  juris- 
diction, this  is  conclusive.    State  ex  reL  Leonard  v.  Sweet,  27  La.  Ann. 
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541 ;  Wood  V.  Peake,  8  lohns.  69.  And  parol  evidence  is  sufficient  to  prove 
the  appointment  where  there  is  no  writing,  and  none  is  required  by  law. 
Hoke  V,  Field,  10  Bush  (Ky.)  144.  In  regard  to  proof  of  official  character 
where  an  official  is  trying  to  justify  an  official  act  complained  of,  three 
rules  are  formulated  :  (i)  He  must  aver  and  prove  that  he  was  legally  an 
officer  duly  elected  or  appointed,  and  qualified  to  act.  Conover  v.  Devlin. 
15  How.  Pr.  478 ;  Green  v,  Burke,  23  Wend.  490;  Blake  v,  Sturtevant.  12 
N.  H.  567;  Cummings  v,  Clarke,  15  Vt.  653;  Colburn  2/.  Ellis,  5  Mass. 
427.  (2)  That  he  must  at  least  show  color  of  election  or  appoint- 
ment from  competent  authority.  State  v.  Carroll,  38  Conn.  449 ;  9  Am. 
Rep.  409,  and  that  this  is  prima  facie  sufficient  for  the  protection  of  an 
ofSictx  de  facto.  Willis  z/.  Sproule,  13  Kan.  257.  (3)  That  he  may /r/w/z 
facie  establish  his  official  character  by  proof  of  general  reputation,  and 
that  he  acted  as  such  officer  (Colton  v,  Beardsley,  38  Barb.  29)  in  other 
matters  besides  those  in  question.  Hutchings  v.  Van  Bokkelen,  34  Me. 
126.    See  generally  "  Abbott's  Trial  Evidence,"  201. 

In  State  v,  Carroll,  supra,  a  very  thoroughly  considered  case,  an  officer 
de  facto  is  defined,  and  the  rules  governing  his  conduct  are  formulated,  as 
follows :  An  officer  defcu:to  is  one  whose  acts,  though  not  those  of  a  lawful 
officer,  the  law,  upon  principles  of  policy  and  justice,  will  hold  valid,  so  far 
as  they  involve  the  interests  of  the  public  and  third  persons  where  the 
duties  of  the  office  were  exercised,  (i)  Without  a  known  appointment  or 
election,  but  under  such  circumstances  of  reputation  or  acquiescence  as 
were  calculated  to  induce  people,  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed  to  be.  {2)  Under 
color  of  a  known  and  valid  appointment  or  election,  but  where  the  officer 
has  failed  to  conform  to  some  precedent,  requirement,  or  condition,  as  to 
take' an  oath,  give  a  bond,  or  the  like.  (3)  Under  color  of  a  known  election 
or  appointment,  void,  because  the  officer  was  not  eligible,  or  because  there 
was  some  want  of  power  in  the  electing  or  appointing  body,  or  by  reason 
of  some  defect  or  irregularity  in  its  exercise,  such  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  public.  (4)  Under  color  of  an 
election  or  appointment  by  or  pursuant  to  a  public,  unconstitutional  law 
before  the  same  is  adjudged  to  be  such.  See  also  Laver  v,  McGlachlin,  28 
Wis.  364. 
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MiLFORD 

V. 

Greenbush. 

{Advance  Case,  Maine.     May  4,  1885.) 

Copies  of  a  town's  voting-lists,  voluntarily  and  not  officially  made  by 
the  town-clerk,  who  had  since  died,  are  inadmissible  as  evidence  of  such 
lists. 

A  town  assessor's  books  purporting  to  show  whose  taxes  have  been 
abated  during  certain  years  are  not  admissible  to  show  that  one  who  is 
not  named  therein  has  paid  his  taxes. 

Appendices  to  a  State  adjutant-general's  report,  printed  by  the  State 
printer,  ^e  admissible  to  prove  returns  made  to  such  adjutant-general. 

Davis  &  Bailey  for  plaintiff. 

C.  P.  Stetson  and  /.  A.  Blanchard  for  defendant. 

Emery,  J. — I.  The  voting-lists  of  the  town  were  shown  to 
be  lost,  and  the  plaintiffs  offered  in  their  stead  what  they 
alleged  to  be  copies  of  those  lists.  These  alleged  vounrmiT.  uk. 
copies  were  found  apparently  recorded  from  year 
to  year  upon  the  book  of  the  town  records,  and  in 
handwriting  of  the  successive  clerks  of  the  town.  Proof  that 
they  were,  in  fact,  copies  of  the  origfinals  was  essential  to  their 
admission  in  evidence.  It  was  no  part  of  the  duty  of  the 
town-clerk  to  copy  such  lists  upon  the  town  records.  Such 
work  would  have  been  purely  voluntary  and  unauthorized. 
Hence  the  alleged  copies  were  not  admissible  as  official  copies 
or  records.    The  plaintiffs  do  not  contend  that  they  were. 

As  to  the  alleged  copy  of  the  list  for  the  year  1869,  the 
plaintiffs  were  able  to  prove,  and  did  prove,  it  to  be  a  copy 
by  the  testimony  of  the  man  who  made  it,  and  it  was  admitted 
as  a  copy.  As  to  the  other  alleged  copies,  there  was  no  evi- 
dence from  any  one  who  could  say  that  he  made  them,  or  saw 
them  made,  or  had  compared  them  with  the  originals,  or  that 
they  were  according  to  his  recollection  of  the  originals.  Evi- 
dence that  the  man  who  made  the  writings  was  dead  was  no 
proof  that  he  made  true  copies.  The  fact  that  he  was  town- 
clerk  at  the  time,  and  had  interjected  these  unauthorized 
writings  into  the  town   records,  gave  them  no  evidential 
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value.  The  plaintiffs  simply  found  some  writings  in  the 
handwriting  of  one  deceased,  which  they  believed  to  be  copies 
of  the  papers  lost,  but  which  they  were  unable  to  prove  to 
be  copies.  Their  only  witness  was  dead.  It  was  their  mis- 
fortune. 

The  authorities  cited  by  the  plaintiffs*  counsel  are  not 
applicable.  This  is  not  a  question  of  the  admissibility  of  a 
record,  or  of  an  entry,  where  the  maker  is  dead.  It  is  a  ques- 
tion of  the  sufficiency  of  evidence  that  a  certain  writing  was 
a  copy  of  a  lost  document.  We  think  the  evidence  was  not 
sufficient. 

II.  Upon  the  issue  whether  the  pauper  had  paid  any  tax 
assessed  against  him  for  several  years  in  the  defendant  town, 
NoM-ABATBiiKMT  ^^  plaiutiffs  offcred  the  assessors'  books  of  the 
^5^*0^  FA?  defendant  town,  containing  what  purported  to  be 
■""•  a  list  of  the  abatements  for  those  years,  in  which 
the  name  of  the  pauper  did  not  appear.  We  think  it  was  in- 
competent. The  assessors  have  nothing  to  do  with  the  col- 
lection of  the  taxes.  The  collector's  accounts  might  afford 
evidence  upon  that  issue,  but  the  assessors*  list  of  abatements 
does  not.  Non  constat  that  every  tax  is  paid  or  abated.  The 
collector  often  fails  to  collect  where  there  is  no  abatement 
His  own  neglect,  the  insufficiency  of  his  warrant,  the  property 
of  the  person  taxed,  may  be  the  cause  of  non-coUectioa. 

III.  The  pauper  was  a  private  in  a  Maine  regiment  during 
^^ ^,  the  war  of  the  rebellion.    The  captain  of  his  com- 

Apfkwpicks   of  * 

™J™iapSE£  pany  made,  in  each  of  the  years  of  1861  and  1862, 
AE>«yiD»cE.  ^^  official  return  to  the  State  adjutan^gene^al  of 
the  members  of  his  company,  with  dates,  places  of  residence 
and  enlistment,  etc.  That  these  returns,  or  duly  proved 
copies  of  them,  might  be  evidence  of  any  fact  properly  stated 
therein,  the  plaintiffs  do  not  now  dispute;  but  they  contend 
that  what  were  offered  as  copies  were  not  admissible  as  such 
without  further  proof.  The  offered  papers  were  the  printed 
reports  of  the  adjutant-general  for  those  years,  with  the  usual 
accompanying  appendices,  in  which  appear  what  purport  to 
be  copies  of  all  such  returns  from  all  the  Maine  regiments. 
The  reports,  with  the  appendices,  were  made  to  the  governor, 
and,  we  may  assume,  were  by  him  laid  before  the  legislature. 
The  printed  books  purport  to  be  printed  by  the*  State  printer 
under  legislative  authority.     The  real  value  of  the  reports 
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was  in  the  appendices ;  ail  else  was  merely  general  statement 
and  comment.  The  actual  and  desired  facts  and  data,  to  pro- 
mulgate which  the  reports  were  made  and  printed,  were  in 
the  annexed  papers.  These  were,  in  e£fecC  a  part  of  the 
reports. 

Being  printed  by  the  official  printer,  under  official  super- 
vision, they  are  presumably  compared  and  correct  copies  of 
the  originals.  They  have  h^com^  prima  facie  copies,  and  we 
think  are  within  the  principle  admitting  printed  public  docu- 
ments in  evidence  as  copies  of  the  original  documents.  King 
V,  Holt,  5  Term  R.  436 ;  RadclifiF  v.  United  Insurance  Co.,  7 
Johns.  38 ;  Bryan  v.  Forsyth,  19  How.  338 ;  Watkins  v.  Holman; 
i6  Pet.  58 ;  Whiton  v.  Albany  Insurance  Co.,  109  Mass.  30. 

The  legislature  has  not  suspended  the  use  of  these  printed 
copies  of  the  records  and  files  in  the  adjutant-general's  office 
as  evidence.  Section  113  of  chapter  82,  Rev.  Stat.,  referred 
to  by  the  plaintiffs'  counsel,  does  not  specify  any  mode  of 
making  or  proving  copies  of  such  papers.  It  does  not  require 
that  all  copies  used  in  evidence  shall  be  certified  by  the 
adjutant-general.  It  only  provides  that  certain  particular 
•facts  may  be  certified  by  the  adjutant-general  as  found  upon 
the  records,  without  the  whole  record  being  copied.  There 
is  no  prohibition  against  using  a  full  copy,  if  a  party  desires  it. 

Exceptions  overruled. 

Peters,  C.  J.,  Danforth,  Virgin,  Foster,  and  Haskell, 
JJ.,  concurred. 


People  ex  rel.  Swift 
Police  Commissioners. 

{Advance  Case,  New  York,     June  26,  1885.) 

A  rule  of  the  police  department  of  New  York  provided  that  in  case  tes- 
timony upon  complaints  made  against  any  member  of  the  police  force 
should  be  heard  by  less  than  three  commissioners,  it  should  be  "laid 
before  and  examined  by  the  several  commissioners  before  judgment  there- 
on." Held,  where  the  evidence  was  heard  by  one  commissioner,  that  it  was 
sufficient  to  lay  it  before  three  of  the  commissioners  at  ^  regular  meeting 
of  their  board.     Three  of  them  forming  a  majority  of  the  board,  and  as 
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such  authorized  to  act  in  its  name,  the  concurrence  of  the  fourth  com- 
missioner was  held  unnecessary. 

Appeal  from  an  order  of  the  general  term  affirming  the 
proceedings  of  the  Board  of  Police  Commissioners  of  New 
York  in  dismissing  the  relator  from  the  police  force.  The 
facts  are  stated  in  the  opinion. 

D,  C,  Calvin  for  appellant. 

D.  J.  Dean  for  respondent. 

Earl,  J. — The  police  department  was  authorized  to  make 
FAcra.  rules  for  the  government  and  discipline  of  the  de- 

partment, and  one  of  the  rules  provided  that  in  case  testimony 
upon  complaints  made  against  any  member  of  the  police  force 
should  be  heard  by  less  than  three  commissioners,  it  should 
be  **  laid  before  and  examined  by  the  several  commissioners 
before  judgment  thereon."  In  this  case  the  evidence  was 
taken  before  one  of  the  commissioners,  and  thereafter  at  a 
regular  meeting  of  the  board,  when  three  only  of  the  four 
commissioners  were  present,  it  was  presented  to  and  con- 
sidered by  them,  and  they  adopted  a  resolution  that  the 
charges  against  the  relator  were  true,  and  that  he  be  removed 
from  the  police  force.  This  decision  was  affirmed  at  general 
term,  and  the  relator  has  appealed  to  this  court,  and  claims 
that  his  removal  from  the  police  force  was  without  juris- 
diction, and  wholly  void,  because  the  evidence  was  not  con- 
sidered and  action  thereon  taken  by  all  the  commissioners. 
He  claims  that  the  rule  of  the  police  department  referred  to 
required  that  the  evidence  should  be  laid  before  and  ex- 
amined by  the  several  commissioners,  to  wit :  All  the  com- 
missioners. It  was  held  by  the  general  term  that 
ISSS"^boaS  it  was  sufficient  to  answer  the  requirement  of  this 
SLwJ^AniS  rule  that  the  evidence  was  laid  before  and  ex 
ammed  by  the  several  commissioners  constituting 
the  board  at  a  regular  meeting  thereof,  and  we  are  con- 
strained to  adopt  that  construction.  We  can  perceive  no 
reason  for  supposing  that  it  was  intended  by  the  rule  to 
deprive  the  board  at  any  of  its  regular  meetings  of  juris- 
diction to  act  upon  such  evidence,  or  that  it  was  intended 
that  all  the  commissioners  should  severally  examine  the  evi- 
dence while  a*  majority  of  them,  at  any  regular  meeting,  were 
vested  with  power  by  the  statute  to  perform  any  act  within 
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the  jurisdiction  of  the  board.  We  think  the  language  of  the 
rule  is  satisfied  with  the  construction  given  at  the  general 
term,  and  that  the  interpretation  of  the  rule  by  the  board 
which  made  it,  as  evidenced  by  its  practice  thereunder,  should 
have  some  weight. 

It  is  also  claimed  by  the  learned  counsel  for  the  relator  that 
as  the  Board  of  Police  Commissioners  consisted  of  four  mem- 
bers, it  was  necessary  that  they  should  all  be  present  at  a 
meeting  in  order  to  g^ve  jurisdiction  for  any  action  whatever 
under  section  27,2  R.  S.  555,  which  provides  that  "when- 
ever any  power,  duty,  or  authority  is  confided  by  law  to  three 
or  more  persons,  and  whenever  three  or  more  persons  or 
oflBcers  are  authorized  or  required  by  law  to  perform  any  act, 
such  act  may  be  done,  and  such  power,  authority,,  or  duty 
may  be  exercised  and  performed  by  a  majority  of  such  per- 
sons or  oflScers  upon  a  meeting  of  all  the  persons  or  officers 
so  entrusted  or  empowered,  unless, special  provision  is  other- 
wise made."  But  that  section  was  amended  by  chapter  321 
of  the  Laws  of  1874,  so  as  to  authorize  action  by  a  majority 
at  a  meeting  properly  held,  of  which  all  have  had  notice.  It 
is  also  specially  provided  in  the  Consolidation  Act — chapter 
410  of  the  Laws  of  1882,  section  46 — that  "a  majority  of  the 
members  of  a  board  in  any  department  of  the  city  govern- 
ment, and  also  of  the  board  for  the  revision  and  correction  of 
assessments,  shall  constitute  a  quorum  to  fully  perform  and 
discharge  any  act  or  duty  authorized,  possessed  by,  or  ihiposed 
upon  any  department  or  any  board  aforesaid,  and  with  the 
same  legal  effect  as  if  any  member  of  any  such  board  afore- 
said had  been  present,  except  as  herein  otherwise  specially 
provided."  And  there  is  no  speciaV,^rovision  requiring  all 
the  police  commissioners  to  be  present  upon  the  trial  of  any 
member  of  the  force  upon  ajDijr  charges  presented  against  him. 
Therefore,  it  was  compete|jif*-for  the  three  commissioners 
constituting  a  majority  of  the  whole  board,  at  any  regular 
meeting,  to  take  action  upon  the  complaint  made  against  the 
relator  and  the  evidence  relating  thereto. 

We  have  Carefully  considered  the  evidence,  and  find  it 
suflScient  to  justify  the  action  "of  the  commissioners,  and  we 
cannot,  therefore,  interfere  with  their  determination. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 
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People  ex  rel  Kent 

V. 

Board  of  Fire  Commissioners  of  New  York  City. 

{Advance  Case,  New  York,   October  6,  1885.) 

On  a  common-law  certiorari  to  review  the  judicial  action  of  boards, 
commissioners,  or  inferior  officers,  the  court  was  limited  to  the  question  of 
jurisdiction.  By  statute  the  court  is  authorized  to  look  into  the  pro- 
ceedings to  see  whether  any  rule  of  law  has  been  violated,  or  whether 
there  is  an  absence  of  evidence  to  support  the  adjudication.  But  ques- 
tions of  fact  arising  upon  conflicting  evidence,  or  matters  of  judgment  or 
discretion,  are  not  reviewable  on  certiorari.  Therefore,  held  that  the  Gen- 
eral Term  of  the  New  York  Supreme  Court  would  not  review  the  discre- 
tion of  the  Board  of  Fire  Commissioners  of  New  York  City  in  respect  to 
punishing  a  police-officer  for  neglect  of  duty,  and  impose  a  milder  punish- 
ment than  the  one  imposed  by  the  commissioners. 

D\  J.  Dean  for  the  Board  of  Fire  Commissioners. 
Wm,  King  Hall  for  the  people. 

Andrews,  J. — The  relator  was  duly  charged  with  having 
pactb.  been  under  the  influence  of  liquor,  while  engaged 

in  the  performance  of  official  duty  at  the  Star  Theatre,  to 
such  an  extent  as  to  render  him  unable  to  perform  the  duty 
for  which  he  was  detailed.  The  charge  was  publicly  ex- 
amined by  the  commissioners,  upon  notice  to  the  relator,  and 
in  his  presence.  The  testimony  tended  to  sustain  it.  The 
relator  admitted  that  he  drank  a  glass  of  liquor  before  going 
to  the  theatre,  but  claimed  that  he  did  it  because  he  was  un- 
well. There  was  some  conflict  as  to  the  extent  of  the  in- 
toxication. 

It  is  not  claimed  that  illegal  evidence  was  admitted,  or  that 
any  rule  of  law  was  violated,  by  the  commissioners  in  the 
course  of  the  proceedings.  The  proceedings,  trial,  and  judg- 
ment were  in  all  respects  regular,  and  the  commissioners,  in 
dismissing  the  relator,  kept  within  their  jurisdiction.  The  in- 
toxication of  a  policeman  while  on  duty,  to  an  extent  suffi- 
cient to  interfere  with  its  performance,  is  a  violation  of  the 
rules  of  the  department,  and  the  statute  makes  the  violation 
by  a  member  of  the  force  of  such  rules,  or  neglect  of  duty, 
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or  conduct  injurious  to  the  public  welfare,  or  any  conduct 
unbecoming  an  officer,  punishable  by  the  board,  by  reprimand, 
forfeiture  of  pay  for  a  period  not  exceeding  ten  days,  or  dis- 
missal from  the  force.  There  was  no  question  either  of  juris- 
diction, procedure,  or  evidence  upon  which  the  general  term 
could  interfere  with  the  decision  of  the  commissioners.  It, 
however,  modified  the  sentence  by  substituting,  in  place  of 
dismissal  from  the  force  (the  punishment  imposed  by  the 
commissioners),  suspension  from  duty  without  pay  for  the 
period  of  six  months.  The  only  question  is  whether  the  gen- 
eral term  had  power  to  review  the  discretion  of  the  com- 
missioners in  respect  to  the  punishment,  and  impose  a  milder 
punishment  upon  its  view  of  the  circumstances  and  gravity 
of  the  ofiFence. 

It  is  clear  that  no  power  was  vested  in  the  general  term  to 
review  the  discretion  of  the  commissioners,  unless  given  by 
section  2 141  of  the  Code  of  Civil  Procedure.  It  rbvibwoncm- 
was  originally  held  in  this  State  that,  on  a  common-  "^"^^^ 
law  certiorari  to  review  the  judicial  action  of  boards,  commis- 
sioners, or  inferior  officers,  the  court  was  limited  to  the  ques 
tion  of  jurisdiction.  The  scope  of  the  proceeding  was  sub- 
sequently enlarged,  and  it  came  to  be  held  that  the  court 
would  look  into  the  proceedings  to  see  whether  any  rule  of 
law  had  been  violated,  or  whether  there  was  an  absence  of 
evidence  to  support  the  adjudication.  People  v.  Board  Police, 
39  N.  Y.  506 ;  People  v.  Same,  72  N.  Y.  416;  People  v.  Board 
Fire  Com'rs,  82  N.  Y.  358. 

But  questions  of  fact  arising  on  conflicting  evidence,  or 
matters  of  judgment  or  discretion,  were  held  not  to  be  review- 
able.  People  v.  Board  Police,  69  N.  Y.  408.  This  was  the 
state  of  the  law  when  section  2 141  of  the  Code  was  enacted. 
It  is  contained  in  the  article  relating  to  the  writ  of  certiorari^ 
and  is  as  follows :  **  The  court,  on  the  hearing,  may  make  a 
final  order  annulling  or  confirming,  wholly  or  partly,  or 
modifying,  the  determination  reviewed,  as  to  any  or  all  the  par- 
ties.'* This  section,  considered  alone,  would  justify  the  action 
of  the  general  term,  and  subject  the  adjudication  of  inferior 
jurisdictions  to  the  supervisory  power  of  the  court,  whether 
resting  in  discretion  or  depending  upon  legal  principles.  If 
this  was  intended,  the  section  greatly  enlarges  the  scope  of 
the  writ,  and  vests  in  the  court  a  jurisdiction  which  it  never 
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before  possessed.  But,  reading  section  2 141  in  connection 
with  section  2140,  which  defines  the  questions  which  may  be 
determined  by  the  court,  it  seems  quite  clear  that  section  2 141 
is  an  auxiliary  section,  enacted  merely  to  complete  and  sup- 
plement the  jurisdiction  conferred  by  the  previous  section, 
and  to  remove  a  doubt  which  might  be  entertained  in  view  of 
the  prior  dA:isions  as  to  thp  power  of  the  court  on  certiorari 
to  correct  an  erroneous  adjudication,  instead  of  reversing  it 
absolutely.  Reading  the  two  sections  together,  the  result  is 
that  section  2140  regulates  the  jurisdiction  of  the  court  in  re- 
spect to  the  questions  to  be  reviewed,  and  section  2141  the 
mode  in  which  its  determination  may  be  declared  and  its  judg- 
ment made  effectual.  The  latter  section  was  not,  we  think,  in- 
tended to  confer  jurisdiction  over  subjects  other  than  those 
embraced  in  section  2140,  or  to  change  the  settled  policy  of  the 
law  that  the  determination  of  inferior  jurisdiction  in  matters 
confided  to  their  discretion  is  not  reviewable  on  certiorari. 

The  order  of  the  general  term  should  therefore  be  reversed, 
and  that  of  the  commissioners  confirmed. 

All  concur. 


Certiorari.  When  it  will  Lie.— It  is  well  settled  that  courts  of 
superior  jurisdiction  will  on  certiorari  review  the  proceedings  of  special 
jurisdictions  or  officers.  Groenvelt  v,  Burwell,  i  Ld.  Raym.  454, 469 ;  Rex 
V,  Inhabitants,  1  Ld.  Raym.  580;  Parks  t/.  Boston,  8  Pick.  218;  Wood  v. 
Peake,  8  John.  68 ;  Wildy  v.  Washburn,  16  John.  49. 

When  a  new  jurisdiction  is  created  by  statute,  it  is  held,  in  the  absence 
of  any  statutory  provision,  that  courts  of  general  superior  jurisdiction  may 
review  the  proceedings  of  the  officers  or  body  exercising  such  jurisdiction. 
Boston  V,  Parks,  8  Pick.  218;  Miller  v.  Trustees  of  School,  88  111.  26; 
Ewing  V,  City  of  St.  Louis,  5  Wall.  413;  Dorchester  v,  Wentworth.  11 
Post.  451 ;  D wight  v.  City  Council  of  Springfield,  4  Gray,  107 ;  2  Dill.  Mun. 
Corp.  §925. 

Even  where  it  is  expressly  provided  by  Statute  that  the  proceedings  of 
the  inferior  tribunal  shall  be  "final  and  conclusive/'  or  "without  appeal," 
it  is  held  that  there  is  a  right  to  review  its  proceedings  by  writ  of  certiorari. 
Thus,  in  certiorari  from  the  decision  of  a  justice  of  the  peace  under  the 
"  Conventicle  act,**  which  provided  "  that  no  other  court  whatsoever  shall 
intermeddle  with  any  cause  or  causes  of  appeal  upon  this  act,  but  they 
shall  be  finally  determined  in  the  quarter-sessions  only,"  it  was  held  that 
the  writ  would  lie.  Rex  v.  Morely,  2  Burr.  1040.  See  also  Lawton  v.  Com- 
missioners of  Cambridge,  2  Caines,  179 ;  Ex  parte  Heath,  3  Hill,  42,  52. 

At  common  law  the  writ  of  certiorari  would  not  lie  unless  the  act  to  be 
reviewed  were  a  judicial  act  as  distinguished  from  a  ministerial  or  legis- 
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lative  act.  People  v.  Mayor,  etc.,  of  New  York,  2  Hill,  9 ;  In  the  matter 
of  Mount  Morris  Square.  2  Hill,  14-21. 

In  New  Jersey,  however,  it  is  held  that  all  acts  of  a  municipal  corpora- 
tion, whether  judicial,  ministerial  or  legislative,  can  be  reviewed  on  cer- 
tiorari. Camdem  v.  Mulford,  2  Dutch.  49 ;  Canon  v,  Martin,  2  Dutch. 
594;  Morris  Canal  Co.  v,  Jersey  City,  i  Beasley,  252;  Holmes  v,  Jersey 
City,  I  Beasley,  299. 

And  in  other  States  the  courts  are  liberal  in  construing  acts  to  be 
judicial.  Thus  the  mayor  and  aldermen  of  the  town  of  Boston,  being  em- 
powered to  lay  out  or  widen  a  street  "  whenever*  in  their  opinion  the  safety 
or  convenience  of  the  inhabitants  of  said  town  shall  require  it,"  it  was 
held  that  the  power  thus  conferred  was  a  judicial  one,  and  that  its  exercise 
could  be  reviewed  on  certiorari,  Pkrks  v,  Boston,  8  Pick.  218;  Dwightz/. 
Springfield,  4  Gray,  107 ;  Stone  v.  Boston,  2  Mete.  220. 

Certiorari.  What  Questions  may  be  gone  into.— 2  Dillon,  Mun. 
Corp.  (3d  ed.)  §  928,  states  the  law  on  this  subject  as  follows :  "  Although 
there  is  some  contrariety  of  opinion  as  to  just  what  the  writ  removes,  and 
as  to  whether  the  evidence,  if  certified,  can  be  considered  at  all,  the  more 
liberal  and  better  view  is  that  the  revisory  court  may  not  only  inquire  into 
the  jurisdiction  of  the  inferior  tribunal,  but  into  errors  of  law  occurring  in 
the  course  of  the  proceedings  and  affecting  the  merits  of  the  case,  and 
may  also  ejtamine  the  evidence  embodied  in  the  return, "  not  to  determine 
whether  the  probabilities  preponderate  one  way  or  the  other,  but  simply 
to  determine  whether  the  evidence  is  such  that  it  will  justify  the  finding 
as  a  legitimate  finding  from  the  facts  proved,  whether  that  inference  would 
or  would  not  have  been  drawn  by  the  superior  tribunal."  Milwaukee 
Iron  Co.  V,  Schubel,  29  Wis.  444. 

In  certain  States,  however,  it  is  held  that  the  only  questions  that  can  be 
gone  into  are  those  of  jurisdiction ;  that  is,  "  whether  the  inferior  jurisdic- 
tion has  pursued  the  powers  and  conformed  to  the  requirements  of  the 
law  under  which  it  professes  to  act."  2  Dill.  Mun.  Corp.  (3d  ed.)  §  928  n.  i. 
Parks  V.  Boston,  8  Pick.  218;  People,  etc.,  v.  Mayor,  etc.,  of  New  York, 
2  Hill,  9;  In  re  Mount  Morris  Square,  2  Hill,  14;  Stone  v.  Mayor,  etc.,  15 
Wend.  157,  167 ;  Locke  v,  Lexington,  122  Mass.  290. 


State  ex  ret.  Attorney-General 

V. 

Laughton. 

(Advance  Case,  Nevada.     October  23.  1885.) 

Making  a  person  an  ex-officio  officer,  by  virtue  of  his  holding  another 
office,  does  not  merge  the  two  offices  into  one. 

The  failure  of  the  lieutenant-governor  to  give  the  bond  required  by 
statute,  as  ex-officio  State  librarian,  does  not  create  a  vacancy  in  the  office 
of  lieutenant-governor. 
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There  is  nothing  in  the  constitution  of  Nevada  prohibiting  he  same 
person  from  holding  the  office  of  lieutenant-governor  and  the  office  of 
State  librarian.  Such  being  the  case,  the  legislature  had  power  to  create 
the  last-named  office,  and  make  the  lieutenant-governor  ex-officio  State 
librarian,  and  to  impose  reasonable  conditions  precedent  to  the  holding  of 
the  legislative  office.  It  had  power  to  require  the  giving  of  a  bond  to  se- 
cure a  faithful  discharge  of  the  duties  of  that  office,  and  to  provide  that 
such  bond  should  be  kept  good ;  and  in  case  of  failure  so  to  do,  that  the 
office  should  become  vacant. 

The  act  of  February  17,  1883,  making  the  lieutenant-governor  ex-offuio 
State  librarian,  and  the  act  of  March  i,  1883,  requiring  th^ex-officw  State 
librarian  to  give  a  bond,  must  be  construed  together  with  the  provisions 
of  the  general  statutes  declaring  under  what  circumstances  an  office  shall 
become  vacant,  providing  for  the  release  from  liability  of  any  surety,  and 
prescribing  the  result  of  a  failure  to  file  a  new  or  additional  bond,  within 
the  time  stated,  after  the  filing  by  a  surety  of  a  l^;al  statement  in  the  office 
of  the  Governor  or  Secretary  of  State,  and  the  service  of  a  l^al  notice 
upon  the  officer. 

Under  such  section  a  surety  desiring  to  be  released  from  an  official  bond 
must  file  with  the  Governor,  or  with  the  Secretary  of  State,  a  statement  in 
writing,  duly  subscribed  by  him,  or  some  one  in  his  behalf,  setting  forth 
the  name  of  the  office  of  the  person  for  whom  he  is  surety,  the  amount  for 
which  he  is  liable  as  such,  and  his  desire  to  be  released  from  further  lia- 
bility on  account  thereof,  and  a  notice  containing  the  objects  of  such  state- 
ment must  be  served  personally  on  the  officer.  Held,  that  such  notice  and 
statement  need  not  be  contained  in  two  separate  papers  ;  that  the  notice 
need  not  state  the  time  when,  nor  the  place  where,  the  statement  was  filed ; 
that  the  statement  and  notice  in  the  present  case  were  sufficient,  and  that 
the  latter  was  personally  served  on  the  respondent. 

Application  for  quo  warranto.    The  opinion  states  the 
facts. 
R.  M.  Clarke  for  the  relator. 
A,  C.  Ellis  for  the  respondent. 

Leonard,  J. — This  is  a  proceeding  to  determine  the  right 
Facts.  of  Fcspondcnt  (i)  to  hold  the  oflBce  of  lieutenant, 

governor,  and  (2)  to  hold  the  office  of  State  librarian. 

At  the  general  election  for  State  officers  in  November, 
1882,  respondent  was  elected  lieutenant-gcvernor.  He  after- 
wards qualified  according  to  law,  and  he  entered  upon  the 
duties  of  said  office  on  the  first  Monday  in  January,  1883.  O^^ 
the  17th  of  February,  1883,  an  act  was  passed,  to  take  effect 
March  2,  1883,  which  provides,  among  other  things,  that  the 
lieutenant-governor  shall  be  ex-officio  State  librarian.  Stats. 
1883,41.     On  the  I  St  of  March,  1883,  an  act  was  passed  (to 
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take  effect  immediately),  which  provides  that,  "  before  enter- 
ing upon  the  duties  of  the  office  (State  librarian),  the  lieu- 
tenant-governor, as  ex-officio  State  librarian,  shall  execute  an 
official  bond  in  the  sum  of  one  thousand  dollars,  with  sureties 
to  be  approved  by  the  Governor,  conditioned  for  the  faithful 
discharge  of  his  duties,  and  delivery  over  to  his  successor  of 
all  the  books  and  other  property  belonging  to  the  State 
librarian."  .  .  .  Respondent  gave  the  required  bond,  with  J. 
R.  King  and  D.  L.  Bliss  as  sureties,  each  in  the  sum  of  one 
thousand  dollars,  and  entered  upon  the  discharge  of  the 
duties  of  State  librarian. 

Section  2633  of  the  compiled  laws  provides  that  "  every 
office  shall  become  vacant  upon  the  occurring  of  either  of  the 
following  events  before  the  expiration  of  the  term  of  office  : 
.  .  .  Fifth.  A  refusal  or  neglect  of  the  person  elected  or  ap- 
pointed to  take  the  oath  of  office,  as  prescribed  in  section  22 
of  this  act ;  or  when  a  bond  is  required  by  law,  his  refusal  or 
neglect  to  give  such  bond  within  the  time  prescribed  by 
law."  .  .  . 

By  sections  2929,  2930,  2931,  it  is  provided  that  "any 
surety  on  the  official  bond  of  any  State  .  .  .  officer,  or  on  the 
bond  or  undertaking  of  any  person,  where,  by  law,  a  bond  or 
undertaking  is  required,  may  be  released  from  all  liabilit}'^ 
thereon,  accruing  from  and  after  proper  proceedings  had 
therefor,  as  provided  in  this  act." 

"  Any  surety  desiring  to  be  released  from  liability  on  the 
bond  of  any  State  officer  shall  file  with  the  Governor  or  Sec- 
retary of  State  a  statement  in  writing,  duly  subscribed  by 
himself,  or  some  one  in  his  behalf,  setting  forth  the  name  and 
office  of  the  person  for  whom  he  is  surety,  the  amount  for 
whicn  he  is  liable  as  such,  and  his  desire  to  be  released  on 
account  thereof.  A  notice  containing  the  objects  of  such 
statement  shall  be  served  personally  on  the  officer."  .  .  . 

"  If  any  officer  .  .  .  shall  fail  within  ten  days  from  the  date 
of  a  personal  service  ...  to  file  a  new  or  additional  bond  or 
undertaking,  the  office  or  appointment  of  the  person  or  officer 
so  failing  shall  become  vacant,  and  such  officer  or  person  shall 
forfeit  his  office  or  appointment,  and  the  same  shall  be  filled 
as  in  other  cases  of  vacancy,  and  in  manner  as  provided  by 
law,  and  the  person  applying  to  be  released  from  liability  on 
such  bond  or  undertaking  shall  not  be  holden  or  liable  there- 

9  Cor.  Cas. — 6 
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on,  after  the  date  herein  provided  for  the  vacating  and  for- 
feiting of  such  oflSce  or  appointment." 

On  July  31,  1885,  D.  L.  Bliss,  one  of  the  sureties  named, 
filed  in  the  office  of  the  Governor  and  of  the  Secretary  of 
State  the  following  document,  in  writing  : 

"Carson  City,  July  31,  1885. 
*'  Hon.  Chas.  E.  Laughton,  Carson,  Nev. 

"  Sir, — You  are  hereby  notified  that  I,  as  surety  for  the  sum 
of  one  thousand  dollars  ($1000)  upon  your  official  bond  asex- 
officio  State  librarian  of  the  State  of  Nevada,  desire  to  be  re- 
leased from  further  liability  on  account  thereof,  and  to  with- 
draw and  be  discharged  from  said  bond. 

"D.  L.  Bliss." 

It  is  claimed  by  plaintiff  that  an  exact  copy  of  this  paper 
was  served  personally  on  respondent,  at  his  office  in  Carson, 
July  31,  1885.  Respondent  denies  the  service.  Its  validity 
will  be  considered  further  on.  Respondent  has  not  filed  a  new 
or  additional  bond. 

On  September  4,  1885,  the  Governor  filed  in  the  office  of 
Secretary  of  State  his  written  proclamation  declaring  the 
office  of  State  librarian  vacant. 

I.  There  is  no  vacancy  in  the  office  of  lieutenant-governor, 
FAauRBTOFiLB  ^^3^  ^^^isou  of  respoudeut's  failure  to  file  a  new  or 
S^ra^SJ^S-  additional  bond.  It  is  claimed  and  conceded  by 
"*^  both  sides  that  the  office  of  lieutenant-governor 

and  the  office  of  State  librarian  are  separate  and  distinct. 
Making  a  person  an  ex-officio  officer,  by  virtue  of  his  holding 
another  office,  does  not  merge  the  two  into  one.  People  v. 
Edwards,  9  Cal.  286;  People  v.  Love,  25  Cal.  520;  Lathropz^. 
Brittain,  30  Cal.  680 ;  People  v.  Ross,  38  Cal.  76 ;  Territory 
of  Wyoming  v,  Ritter,  i  Wy.  333  ;  Denver  v.  Hobart,  10  Nev. 

31- 

It  is  true,  the  lieutenant-governor  is  required  to  give  the 
bond,  because  the  lieutenant-governor  and  librarian  are  one 
person ;  but  he  gives  it  for  the  ex^fficio  office,  not  the  prin- 
cipal one.  The  sureties  are  not,  and  were  not,  intended  to  be 
liable  for  any  malfeasance  outside  of  the  ex-officio  office.  We 
cannot  say  in  this  proceeding  that  respondent's  right  to  hold 
the  office  of  lieutenant-governor,  and  enjoy  the  emoluments 
thereof,  depends  upon  a  faithful  discharge  of  the  duties  ol 
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State  librarian,  or  upon  his  compliance  with  the 
statute  concerning  the  bond  required  of  him  as 
librarian.  We  cannot  pronounce  the  office  of  lieutenant- 
governor  vacant,  unless  respondent  has  done  something,  or 
failed  to  do  something,  which  the  law  declares  shall  produce 
a  vacancy  therein. 

The  fault  here  charged  is  failure  to  give  the  bond  required 
as  State  librarian.  For  that  fault,  if  it  exists,  the  only  penalty 
that  can  follow  in  this  proceeding  is,  at  most,  to  declare  that 
the  office  in  which  the  bond  is  required  was,  by  such  failure, 
vacated  and  forfeited. 

2.  Did  the  office  of  State  librarian  become  vacant  in  law  by 
reason  of  a  failure  on  the  part  of  respondent  to  file  holddw  two 
a  new  or  additional  bond,  within  the  time  pre-  o'"^"- 
scribed,  after  the  filing  by  D.  L.  Bliss,  in  the  office  of  the 
Governor  or  Secretary  of  State,  of  a  legal  statement,  and  after 
personal  service  of  a  legal  notice  ? 

There  is  nothing  in  the  constitution  of  this  State  prohibiting 
respondent  from  holding  the  office  of  lieutenant-governor  and 
the  office  of  State  librarian.  Grossman  v.  Nighting^U,  i  Nev. 
326.  Such  being  the  case,  the  legislature  had  power  to  create 
the  last-named  office,  and  make  the  lieutenant-governor  ex- 
officio  State  librarian.  If  the  legislature  had  the  pK)wers  men- 
tioned, it  must  follow  that  it  had  authority,  also,  to  impose 
reasonable  conditions  precedent  to  tl.e  holding  of  the  legis- 
lative office.  It  had  power  to  require  the  giving  of  a  bond  to 
secure  a  faithful  discharge  of  the  duties  of  that  office.  It  could 
provide  that  such  bond  should  be  kept. good,  and,  in  case  of 
failure  to  do  so,  that  the  office  should  become  vacant. 

When  the  statute  of  February  17,  1883,  making  the  lieu- 
tenant-governor ex-officio  State  librarian,  and  the 
statute  of  March,  1883,  requiring  the  lieutenant-  8bii™?t?S 


governor,  as  ex-officio  State  librarian,  to  give  a 
bond,  were  passed,  they  were  genei*al  statutes  declaring  under 
what  circumstances  all  offices  should  become  vacant,  provid- 
ing for  the  release  from  liability  of  any  surety,  and  prescribing 
the  result  of  a  failure  to  file  a  new  or  additional  bond  within 
the  time  stated,  after  the  filing  by  a  surety  of  a  legal  state- 
ment in  the  office  of  the  Governor  or  Secretary  of  State,  and 
the  service  of  a  legal  notice  upon  the  officer. 
These  different  statutes  must  be  construed  together,  and  in 


Digitized  by 


Google 


84  ATTORNEY-GENERAL  V,   LAUGHTON. 


RBLBA8B  OF  sucH  E  manncF,  if  possible,  as  to  carry  out  the  legis- 
jTOiTOTOFFi-  j^^^j^^  intent.  When  the  statute  requiring  the 
lieutenant-governor,  as  ex-officio  State  librarian,  to  give  a  bond 
was  passed,  it  was  the  law  of  this  State  that  any  or  all  of  re- 
spondent's sureties  might  be  released  from  liability  by  doing 
certain  things,  and  that  a  failure  of  respondent  to  file  a  new 
or  additional  bond  would  render  the  oflBce  of  State  librarian 
vacant.  The  legislature  knew  the  law,  and,  with  such  knowl- 
edge, required  the  bond.  In  view  of  the  then  existing  law, 
can  it  be  said  that  the  legislature  intended  to  say  respondent 
might  give  a  bond  or  not,  according  to  his  caprice  or  whim? 
Were  they  acting  a  legislative  farce  when  they  provided 
that  he  should  secure  the  State  in  the  faithful  discharge  of 
the  duties  of  this  most  important  office  ?  We  have  no  right 
to  think  so,  and  in  our  opinion  the  natural  construction  of  the 
diflFerent  statutes  referred  to  will  not  only  relieve  the  legis- 
lature of  a  farcical  intent,  but  it  will  also  render  operative 
and  beneficial  all  the  statutes  touching  the  subject  in  hand. 

Sections  2633,  2929,  2930,  and  2931  are  not  repugnant  to 
section  5  of  the  act  of  March  i,  1883.  It  is  said  to  be  so,  be- 
cause the  last-named  law  declares  that  the  lieutenant-governor 
shall  be  ex-officio  State  librarian  at  all  events,  and  permits  no 
other  person  to  fill  the  office  or  perform  its  duties,  and.  con- 
sequently, it  is  claimed  that  the  requirement  of  a  bond  is  a 
mere  directory  provision  which  may  be  disregarded  with  im- 
punity by  respondent,  except  so  far  as  he  might  be  amenable 
to  the  criminal  laws  of  the  State.  It  is  true  the  legislature 
declared  that  the  lieutenant-governor  should  be  ex-officio  State 
librarian,  but  it  was  also  declared  that  before  entering  upon 
the  duties  of  the  office  the  lieutenant-governor,  as  ex-officio 
State  librarian,  should  execute  a  bond.  The  first  provision 
was  intended  to  be  dependent  upon  the  last.  It  was  not  in- 
tended that  the  lieutenant-governor  should  hold  the  ex-officio 
office  without  keeping  good  his  bond. 

Suppose  the  legislature  had  created  the  office  of  State  li- 
brarian and  declared  that  a  certain  person  named  in  the 
statute  should  hold  the  office  until  the  next  general  election, 
but  had  provided  that  he  should  execute  an  official  bond 
with  sureties  before  entering  upon  the  duties  of  the  office. 
Can  it  be  doubted  that  in  such  case  the  person  named  would 
have  been  obliged  to  file  his  bond  and  keep  it  good,  and  that, 
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in  case  of  failure  to  do  so,  there  would  have  been  a  vacancy, 
which,  under  section  8  of  article  5  of  the  constitution,  it 
would  have  been  the  governor's  duty  to  fill?  We  think  not; 
and  yet  it  would  have  been  as  true  in  that  case  that  the 
person  named  was  intended  to  be  State  librarian,  at  all  events, 
as  it  is  now  that  the  lieutenant-governor  shall  be. 

In  1869,  "An  act  to  create  the  county  of  White  Pine,  and 
provide  for  its  orgni^ation,*'  was  passed  by  the  legislature.  It 
provided,  among  other  things,  that  certain  named  persons 
should  be  the  oflScers  of  the  county,  until  the  next  general 
election.  M.  W.  Kales  was  made  county  treasurer.  By  the 
act  itself,  no  bonds  were  required.  Stat.  1869,  108.  But,  by 
the  general  law  relating  to  county  treasurers,  each  county 
treasurer,  before  entering  upon  the  duties  of  his  oflSce,  was 
required  to  take  an  official  oath  and  give  a  bond.  The  same 
was  true  of  other  officers.  Unquestionably,  their  tenure  of 
office  depended  upon  a  compliance  with  the  general  law  gov- 
erning qualification,  and  yet  the  act  creating  the  county  de- 
clared that  they  should  be  the  county  officers  until  the  next 
general  election.  If  the  treasurer  had  said :  "  I  will  hold  my 
office  without  taking  any  oath  or  filing  any  bond,  because 
the  latest  statute  upon  the  subject  declares  that  I  shall  be 
treasurer  at  all  events,  and  permits  no  other  person  to  fill  the 
office  or  perform  its  duties,"  he  would  have  found  out  its 
error. 

The  case  of  The  People  v.  Sanderson,  30  Cal.  160,  is  cited 
as  authority  in  support  of  the  claim  that  there  is  no  vacancy 
in  the  office  of  State  librarian,  even  conceding  that  the  state- 
ment filed  and  the  notice,  together  with  the  service  thereof 
upon  respondent,  were  sufficient  in  law.  We  quote  from  the 
opinion ; 

"  The  next  question  is,  was  there  a  vacancy  in  the  board  of 
trustees  of  the  State  library  to  be  filled  at  the  time  of  the  ap- 
pointment of  the  relator  by  the  governor?  The  act  provides 
that  the  State  library  shall  be  under  the  direction  and  control 
of  a  board  of  trustees,  to  consist  of  five  members,  as  therein 
provided.  It  next  provides  that  the  governor  and  the  chief 
justice  of  the  supreme  court  shall  be  ex-officio  members  of  the 
board.  This  designation  is  not  of  an  individul  or  individuals 
by  name,  but  of  certain  officers  who,  by  reason  of  their  char- 
acter as  officers,  are  declared  by  the  act  to  be  members  of  the 
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board.  The  appellant  in  this  case  could  not,  under  the  act, 
hold  the  position  of  trustee,  except  in  his  character  of  chief 
justice  of  the  supreme  court.  As  a  trustee,  he  has  no  pK)wer 
to  resign  unless  he  resigns  the  oflSce  on  which  it  depends. 
There  can  be  no  vacancy  of  the  place  in  the  board  of  trustees 
so  long  as  there  is  a  chief  justice  and  no  person  other  than 
that  functionary  can  fill  it,  because  the  statute  makes  no  pro- 
vision for  an  incumbent  of  the  place  designed  to  be  occupied 
in  the  board  by  the  chief  justice  other  than  the  person  who 
may  for  the  time  be  invested  with  the  superior  oflSce.  The 
relator  cannot  fill  the  place  intended  by  the  act  to  be  filled  by 
the  chief  justice  as  such,  because  he  does  not  possess  the 
official  character,  which  is  essentially  a  condition  precedent 
to  his  capacity  and  power  to  hold  the  place  alleged,  on  his 
part,  to  have  been  vacant  by  constitutional  consequence  when 
he  was  appointed  to  it  by  the  governor.  The  legislature,  by 
the  act,  evidently  intended  that  the  board  of  trustees  should 
consist  of  five  members,  and  it  is  quite  as  evident  that  it  was 
intended  one  of  them  should  be  the  chief  justice  of  the 
supreme  court,  and  no  other  person  ;  but  as  the  chief  justice 
was,  at  the  time,  and  from  thence  hitherto  has  been,  constitu- 
tionally incompetent  to  perform  the  duties  of  trustee,  the  act 
as  to  him,  and  the  place  to  be  filled  by  him,  was  and  is 
inoperative  and  void.  The  conclusion  to  which  we  have  come 
on  this  point  is,  that  there  was  no  place  in  the  board  of 
trustees  to  be  filled  at  the  time  the  relator  was  appointed,  as 
set  forth  in  the  information,  and  that  the  appointment  of  the 
relator  trustee  was  without  authority  and  void." 

We  cannot  agree  with  many  of  the  conclusions  expressed 
above.  In  our  opinion,  under  the  statutes  of  California, 
similar  to  ours,  there  was  a  vacancy  in  the  board,  which  it 
was  the  duty  of  the  legislature,  if  in  session,  to  fill ;  and  if  it 
was  not  in  session,  that  duty  devolved  upon  the  governor. 

It  was  decided  by  the  court  in  that  case  that  the  chief 
justice,  by  reason  of  his  judicial  position,  could  not,  under  the 
constitution,  exercise  the  functions  and  duties  of  trustee  of 
the  State  library.  In  other  words,  it  was,  in  effect,  decided 
that  one  of  the  persons  or  officers  named  in  the  act  who 
should  constitute  the  board,  in  part,  was  incompetent.  The 
legislative  appointment,  as  to  that  officer,  was  null.  It  was  as 
though  it  had  not  been  made.    But  that  fact  did  not  make  the 
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board  consist  of  four  instead  of  five.  It  still  remained  true 
that  the  board  should  consist  of  five  members.  Why  disre- 
gard that  provision  of  the  statute,  simply  because,  by  reason 
of  a  mistaken  idea  of  the  constitution,  the  legislature  had 
done  a  void  act  ? 

The  statute  of  California,  Wood's  Digest,  article  2871,  pro- 
vided that  "  every  office  shall  become  vacant  upon  the  hap- 
pening of  either  of  the  following  events  before  the  expiration 

of  the  term  of  such  office 8.  The  decision  of  a  compe- 

tent  tribunal  declaring  the  election  or  appointment  void  or 
the  office  vacant."  And  the  second  section  of  the  statute 
creating  the  board  provided  that  '*  In  case  of  a  vacancy,  for 
any  cause,  in  the  board  of  trustees,  the  legislature  shall  elect, 
on  joint  ballot,  to  fill  such  vacancy.  If  a  vacancy  occur  when 
the  legislature  be  not  in  session,  the  governor  shall  have 
power  to  fill  such  vacancy  until  the  ensuing  session  of  the 
legislature." 

It  seems  to  us  that  when  the  supreme  court,  a  competent 
tribunal,  declared  the  appointment  of  the  chief  justice  void 
for  constitutional  reasons,  the  board,  still  consisting  of  five 
members,  was  but  four-fifths  full,  and  that  as  to  the  other 
fifth  there  was  a  vacancy,  which  could  have  been  filled  by  the 
proper  appointing  power. 

3.  It  is  urged  by  counsel  for  respondent  that  the  document 
filed  with  the  governor  and  in  the  office  of  the  ^^^^^^  of 
Secretary  of  State,  and  the  notice  claimed  to  have  S^™  wi 
been  served  personally  upon  respondent,  were  in-  ^^' 
sufficient  in  law.  It  is  undoubtedly  true  that,  in  order  to  be 
released  from  future  liability,  a  surety  must  proceed,  in  sub- 
stance, according  to  the  requirements  of  section  2930,  com- 
piled laws.     Did  Mr.  Bliss  do  so  in  this  case? 

It  is  provided  by  section  2921,  compiled  laws,  that  official 
bonds  of  all  State  officers,  except  that  of  the  Secretary  of 
State,  shall  be  approved  by  the  governor  and  filed  in  the 
office  of  Secretary  of  State.  Such  were  the  requirements  in 
relation  to  the  bond  in  question.  Stat.  1883,  102,  sec.  5.  Sec- 
tion 2930,  compiled  laws,  provides  that  sureties  desiring  to 
to  be  released  from  bonds  of  State  officers  shall  file  with  the 
governor  who  approved  them,  or  with  the  Secretary  of  State, 
in  whose  custody  they  are  kept,  "  a  statement  in  writing,  duly 
subscribed  by  himself,  or  some  one  in  his  behalf,  setting  forth 
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the  name  and  the  office  of  the  person  for  whom  he  is  surely, 
the  amount  for  which  he  is  liable  as  such,  and  his  desiie  to  be 
released  from  further  liability  on  account  thereof ;"  and  "a 
notice  containing  the  objects  of  such  statement  shall  be 
served  personally  on  the  officer."  .  .  . 

By  sections  2929,  2930,  2931,  the  legislature  intended  to 
accomplish  three  things  :  First,  to  enable  an  unwilling  surety 
to  absolve  himself  from  future  liability ;  second,  to  protect 
the  State  by  giving  it  notice,  through  its  proper  officers,  of 
the  desire  and  intention  of  the  surety  to  be  released ;  and, 
third,  to  give  the  officer  time,  after  receiving  notice,  to  make 
good  his  bond  and  thus  escape  the  penalty  of  forfeiture.  A 
compliance  with  the  statute  sufficiently  strict  to  accomplish 
the  objects  intended  should  be  required. 

From  the  written  document  filed  with  the  Governor  and 
Secretary  of  State,  it  cannot  be  doubted  that  each  of  those 
officers  was  informed  that  Mr.  Bliss  was  surety  for  respond- 
ent on  his  official  bond,  as  ex-officio  State  librarian,  in  the  sum 
of  one  thousand  dollars,  and  that  he  desired  to  be  released 
from  further  liability  on  account  thereof.  Those  facts,  and  no 
others,  could  be  gathered  from  the  paper.  It  is  said  that  the 
statute  contemplates  a  statement  and  notice, — two  diflFerent 
papers,  each  performing  a  distinct  office,  differing  in  form  and 
substance.  That  they  may  be  different  is  true,  but  that  they 
must  be  so  is  incorrect.  If  each  contains  all  that  is  required 
to  be  put  in  both,  neither  becomes  invalid  because  something 
is  inserted  therein  which  might  have  been  left  out. 

A  written  statement  is  a  series  of  facts  or  particulars  ex- 
pressed on  paper.  The  one  filed  in  this  case  is  in  the  form  of 
a  notice  addressed  to  respondent,  but  it  is  a  statement  still.  It 
is  a  writing  informing  any  one  who  reads  it,  of  all  the  facts 
required  by  the  statute  to  be  inserted  in  a  statement,  and  is 
sufficient  to  accomplish  all  the  purposes  intended.  It  is  said 
that  the  notice  should  contain  the  substance  of  the  statement, 
and  also,  the  time  when  and  place  where  the  statement  was 
filed.  This  notice  does  contain  the  entire  contents  of  the 
statement  filed.  It  is  a  true  copy  of  the  statement.  But  it 
need  not  inform  respondent  of  the  time  and  place  of  filing, — 
first,  because  the  statute  does  not  require  it ;  and,  second,  be- 
cause such  notification  would  be  useless  and  accomplish  no 
useful  end.     Any  officer  must  be  presumed  to  know  the  law. 
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He  knows  that  a  surety  who  wishes  to  be  released  from  his 
bond  must  file  a  statement  in  one  of  two  places,  and  serve  a 
notice  upon  him.  When  he  receives  the  notice,  he  may  and 
should  seek  the  proper  depository  of  the  statement  and  there 
ascertain  its  contents,  if  one  has  been  filed,  and,  if  it  has  not, 
the  notice  goes  for  nought.  If  it  has  been  filed,  it  is  his  duty  to 
proceed  according  to  law  and  file  a  new  bond.  The  "  objects  of 
the  statement  "  must  be  inserted  in  the  notice.  In  other  words, 
the  surety,  by  the  notice,  must  inform  the  officer  what  induces 
him  to  take  action  in  the  premises, — what  he  intends  to  accom- 
plish. But  he  need  not  use  the  exact  language  of  the  statute 
and  say,  **  I  have  filed  a  statement  in  the  office  of  the  Gov- 
ernor, and  my  object  in  so  doing  is  to  be  released  from  your 
bond."  It  is  enough  if  he  states  the  objects  without  specify- 
ing them  as  such.  It  is  plain  that  the  object  of  Mr.  Bliss  in 
making  his  statement,  in  all  that  he  did,  was  to  be  released  as 
surety.  That  object  only  is  contained  in  the  notice.  We  think 
the  written  notice  is  sufficient  in  form  and  substance. 

4.  But  one  other  question  remains  for  consideration  :    Was 
the  notice  served  on  respondent  personally  on  July  ^^^^^^^  ^r 
31,  1885  ?    After  careful  examination  of  all  the  "^^"^ 
evidence  introduced  in  the  case,  including  surrounding  cir- 
cumstances, we  are  satisfied  that  it  was. 

It  follows  from  the  foregoing  that  respondent  is  not  en- 
titled to  hold  and  enjoy  the  office  of  State  librarian  of  the 
State  of  Nevada,  and  as  to  that  office  a  judgment  of  ouster 
must  be  entered  against  him,  with  costs. 

It  is  ordered. 

Forfeiture  of  Office  by  reason  of  Failure  to  file  Official 
Bond.  Not  a  Forfeiture,  but  a  Cause  of  FoRFEiTURE.--Failure 
on  the  part  of  a  person  duly  elected  or  appointed  to  a  given  office  to  file 
the  official  bond  required  of  incumbent  within  the  time  prescribed 
by  statute  does  not  of  itself  and  ipso  facto  vacate  the  office.  The  office 
is  not  vacated  in  such  case  until  a  vacancy  has  been  declared  in  the 
proper  manner  and  by  the  proper  officers.  Kottman  v,  Ayer,  3  Strob.  (S.  C.;, 
92, 94 ;  People  v.  Hapson,  i  Denio  (N.  Y.),  574 ;  Weeks  v,  Ellis,  2  Barb.  (N.  Y.), 
320;  Cronin  v.  Gundy,  16  Hun  (N.  Y.),  520.  Even  where  the  statute  provides 
that  if  the  person  elected  or  appointed  fails  to  file  his  bond  within  the  time 
prescribed  "  he  vacates  his  office,"  it  is  held  that  a  failure  so  to  do  is  a 
cause  of  forfeiture,  but  does  not  ipso  facto  work  a  forfeiture.  Sprowl  v. 
Lawrence,  33  Ala.  674.     But  see  Beebe  v,  Robinson,  52  Ala.  66,  71. 

So  when  the  statute  declared  that  upon  failure  to  file  a  bond  within  the 
prescribed  time  *•  his  office  shall  be  deemed  absolutely  vacant,  and  shall  be 
filled  by  election  or  appointment,  as  heretofore  provided."      State  v. 
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Toomer,  7  Rich  (S.  C),  216;  Treasurer  v,  Stevens,  2  McCord  (S.C).  107, 
216.    See  also  Crawford  v,  Howard,  9  Ga.  314. 

Waiver  of  Forfeiture.— It  was  held  in  State  v,  Toomer,  supra,  that 
the  State  could  waive  the  cause  of  forfeiture  arising  from  a  failure  to  file 
a  bond  within  the  prescribed  time,  and  that  an  acceptance  of  a  bond  by 
the  proper  officer  after  the  prescribed  time  had  elapsed  amounted  to  such 
a  waiver  on  the  part  of  the  State. 

The  question  of  forfeiture  of  office  by  reason  of  failure  to  file  bond  is 
said  toi)e  analogous  to  that  which  arises  when  corporations  do  some 
act  which  it  is  provided  by  their  charter  shall  amount  to  a  forfeiture  of 
their  vested  rights.  Sprowl  v.  Lawrence,  33  Ala.  674,  690;  Footev. 
Stiles,  57  N.  Y.  399. 

In  Footev.  Stiles,  57  N.  Y.  399,  it  was  held  that  a  statute  providing  that 
if  any  person  should  execute  the  duties  of  an  office  without  having  taken 
the  oath  of  office  and  filed  a  bond,  if  required  by  law  to  do  so,  he  should 
"forfeit  the  office."  was  not  intended  to  work  an  ipso  facto  forfeiture  in 
case  its  terms  were  disobeyed,  but  merely  to  authorize  the  declaring  of  a 
forfeiture.  The  court  says :  "  It  is  plain  that  the  failure  to  file  the  bond  is 
a  cause  of  forfeiture.  The  office  in  that  case  does  not  become  ipso  facto 
vacant,  but  there  must  be  a  direct  judicial  or  other  authorized  proceeding 
on  the  part  of  the  proper  authority  to  enforce  the  forfeiture.  The  art 
resembles  a  cause  of  forfeiture  of  a  franchise  or  corporate  charter,  which 
is  only  enforceable  by  a  proceeding  in  the  nature  of  a  quo  warranto,** 

Failure  to  file  Bond  may  by  Provision  of  Statute  create 
IPSO  FACTO  A  Vacancy. — Where  the  statute  provided  that  an  office  should 
become  vacant  upon  the  happening  of  certain  events,  one  of  which  was 
the  death  of  the  incumbent  and  another  his  failure  to  file  his  official  bond 
within  the  prescribed  time,  it  was  held  that  the  statute  created  a  vacancy 
on  the  failure  to  file  a  bond  within  the  prescribed  time,  and  that  no  dec- 
laration of  forfeiture  or  vacancy  was  necessary.  People  v.  Taylor,  57 
Cal.  620. 

Filing  Bond  a  Condition  Precedent — Constitutional  Law.— 
Where  the  constitution  has  created  certain  offices  and  prescribed  the 
qualifications  to  be  required  of  incumbents  it  seems  that  the  legislature 
cannot  by  statute  make  the  filing  of  a  bond  a  condition  precedent  to  the 
entering  upon  said  office,  that  is,  where  the  constitution  says  nothing  about 
the  filing  of  a  bond.  Such  a  statute  would  in  effect  create  a  new  qualifica- 
tion in  addition  to  those  of  the  constitution  and  hence  would  be  uncon- 
stitutional. Cooley,  Const.  Lims.  (5th  ed.),  78 ;  Sprowl  v.  Lawrence,  33 
Ala.  674,  689. 

But  a  statute  providing  for  a  forfeiture  of  the  office  in  such  a  case  would 
not  be  unconstitutional.  Sprowl  v,  Lawrence,  supra  ;  Hyde  v.  State  ex  ret, 
52  Miss.  665. 

Time  when  Compensation  Begins.— When  it  is  provided  that  the 
officer  must  qualify  by  taking  the  oath  of  office,  filing  a  bond,  etc.,  before 
entering  upon  the  duties  of  his  office,  such  officer  cannot  legally  act  in  his 
official  capacity  before  qualifying.  Rounds  v,  Mansfield,  38  Me.  586; 
Rounds  V,  Bangor,  46  Me.  541.  And  his  salary  will  not  begin  to  run  until 
then.    Jump  v.  Spence,  28  Md.  i. 
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Chowning 

BOGER. 
{Advance  Case,  Texas.     1885.) 

The  resignation  of  a  regular  sheriff  of  a  county  creates  a  vacancy  eo  iti^ 
stanti,  which  vacancy  the  Commissioners'  Court  alone  has  authority  to 
fill,  and  the  person  so  appointed  becomes  ipso  facto  sheriff  . 

A  dejure  officer  is  one  who  has  the  legal  title ;  a  de  facto ^  one  who  has 
a  colorable  title  accompanied  by  possession  or  incumbency.  See  case  in 
which  the  dejure  officer  is  entitled  to  fees  from  the  date  of  his  appoint- 
ment, as  against  one  who  was  appointed  by  the  district  judge. 

Appeal  from  Wichita  County. 

White,  P.  J. — This  case  originated  in  Wilbarger  County^ 
and  the  venue  was  changed  to  Wichita  County. 

One  T.  L.  Stewart  was  the  regularly  elected  and  qualified 
sheriff  of  Wilbarger  County.  On  account  of  cer-  pacts. 
tain  proceedings  instituted  against  him  in  the  District  Court 
for  malfeasance  in  oflSce,  the  district  judge  temporarily  sus- 
pended him  from  his  oflSce  and  appointed  A.  T.  Boger,  ap- 
pellee,  as  sheriflF/r^  tern,  to  exercise  the  duties  of  said  office 
until  the  next,  the  March  term,  of  the  District  Court  of  Wil- 
barger County,  at  which  term  the  proceedings  against  Stew- 
art were  to  be  heard.  Boger  qualified  and  entered  upon  the 
duties  of  the  office.  Meantime  Stewart,  the  old  sheriff,  perhaps 
not  desiring  any  further  investigation  as  to  his  official  con- 
duct, resigned  his  office  as  sheriff,  and  the  Commissioners* 
Court  of  Wilbarger  County,  believing  that  Stewart's  resig- 
nation created  an  actual  and  absolute  vacancy  in  the  office, 
on  December  31,  1883,  appointed  H.  Chowning,  appellant, 
sheriff  of  Wilbarger  County,  and  he  qualified  by  giving  bond 
as  sheriff  and  tax-collector.  Boger,  the  district  judge's  ap- 
pointee, refused  to  surrender  the  office,  but  continued  to, 
and  did,  exercise  the  functions  of  said  office  until  the  next 
March  term  of  the  District  Court,  to  which  he  had  been  ap- 
pointed. Chowning,  as  soon  as  Boger  refused  to  yield  the 
office  to  him,  instituted  proceedings  in  the  nature  of  a  quo 
warranto  against  him.    At  the  March  term  the  quo  warranto 
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proceedings  were  dismissed  by  Chowning.  The  district 
judge,  in  the  case  of  The  State  v.  Stewart,  declared  the  office 
still  vacant,  legalized  the  acts  of  Boger  by  virtue  of  his  ap- 
pointment, and  rendered  judgment  awarding  him  all  the  fees, 
perquisites,  and  emoluments  of  the  office  of  sheriff  for  the 
time  he  had  served  and  until  a  sheriff  was  legally  appointed 
and  qualified. 

Appellant  Cfeowning  then  resigned  as  sheriff,  and  on  the 
eleventh  day  of  June  following,  brought  this  suit  against 
Boger  for  $730.76,  which  he  claimed  to  be  due  him  for  fees, 
emoluments,  and  perquisites  for  the  said  office  of  sheriff  from 
the  date  of  his  appointment  by  the  Commissioners'  Court, 
December  31,  1883,  to  March  25,  1884,  the  date  of  his  resig- 
nation, alleging  that  said  fees  were  unlawfully  withheld  from 
him  and  had  been  illegally  appropriated  by  defendant, 
Boger. 

The  case  was  tried  by  the  judge  without  a  jury,  and  he 
rendered  judgment  for  defendant  Boger,  and  Chowning  ap- 
peals to  this  court. 

The  first  question  for  our  decision  is,  Was  the  office  of 
RMiowATioM  sheriff  made  vacant  by  the  resignation  of  the  regu- 
VACATE80FFICK.  lar  sheriff,  Stewart?  In  Byars  v.  Crisp  (5  Texas 
Law  Review,  586)  it  was  held  that  a  voluntary  peremptory 
resignation  of  an  office,  if  accepted,  created  eo  instanti  a  va- 
cancy in  the  office,  and  in  that  case,  which  was  with  refer- 
ence to  the  resignation  of  the  county  judge,  it  was  also  held 
that  a  special  judge  could  not  be  elected  to  hold  a  term  of 
the  court  on  account  of  the  vacancy  thus  created,  but  that 
said  vacancy  could  only  be  filled  by  appointment  by  the 
Commissioners*  Court  of  the  county  until  the  next  general 
election  in  accordance  with  article  1 137,  Revised  Statutes. 

With  regard  to  sheriffs  our  statute  provides :  **  Should  a 
vacancy  occur  in  the  office  of  sheriff  the  Commissioners* 
Court  of  the  county  shall  fill  such  vacancy  by  appointment, 
and  the  person  appointed,  after  qualifying  in  the  manner  pro- 
vided by  law  for  persons  elected  to  said  office,  shall  discharge 
the  duties  of  sheriff  for  the  unexpired  term  and  until  the  elec- 
tion and   qualification   of  his  successor."     Rev.  Stats.,  art. 

4515. 

In  so  far,  then,  as  Stewart  was  concerned,  if  he  can  be 
legitimately  considered  as  the  regular  sheriff  of  the  county  at 
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the  date  of  his  resignation,  his  resignation  created  a  vacancy 
eo  instanti  which  the  Commissioners*  Court  could  fill,  and  alone 
had  the  authority  to  fill,  and  their  appointee  would  ipso 
facto  become  sheriff. 

This  renders  necessary  an  answer  to  the  second  question 
which  is,  Was  Stewart  the  sheriff  of  the  county 
when  he  resigned?    That  he  was  %\i^r\^ de  jure  otwow^- 

,  .  1  T^  1  I  .rr        »       PBltDED    18    HOT 

cannot  be  questioned.  But  he  was  not  sheriff  de  Jfjf*'"  "*■ 
facto.  He  had  been  legally  suspended  from  his 
oflSce  by  the  district  judge  pending  legal  proceeding's  against 
hira  for  removal  from  his  office,  and  the  district  judge,  by 
virtue  of  express  authority  of  the  statute,  had  suspended  him 
and  appointed,  "  for  the  time  being,  another  person  to  dis- 
charge the  duties  of  the  ofl&ce."  Rev.  Stats.,  art.  3409. 
This  other  person  was  the  appellee,  Boger,  who,  at  the  time 
of  Stewart's  resignation,  was  sheriff  de  facto,  Stewart's  res- 
ignation did  not  create  a  vacancy  in  the  de  facto,  but  in  the 
dejure  office.  Suppose  Stewart,  the  dejure  officer,  had  never 
resigned,  and  that  he  had  come  clear,  on  a  trial,  of  the 
charges  against  him,  could  he  have  sued  and  recovered  the 
fees  of  office  which  had  been  collected  and  received  by  the 
de  facto  sheriff,  Boger,  for  services  rendered  by  the  latter 
whilst  exercising  the  functions  of  the  office?  If  Stewart 
could  not  have  had  a  cause  of  action  and  right  of  recovery 
under  such  circumstances,  then  it  is  clear  that  Chowning,  his 
successor,  who  was  also  only  a  dejure  officer,  could  have  no 
further  or  greater  right ;  but  if  Stewart  could,  Chowning 
also  could,  for  he  was  dejure  after  Stewart's  resignation,  and 
his  appointment  to  the  same  extent  as  Stewart  was. 

Let  us  see  what  the  rules  of  law  are  as  to  the  rights  of  a 
de  jure  as  against  a  de-facto  officer  in  a  contest  for  ^^  ^^^^  ^^ 
the  salary  or  fees  of  office  which  have  been  re-  ?Jbs^^efS.S 
ceived  by  the  latter.  "^"^  ^^^ 

A  de  jure  officer  is  one  who  has  the  legal  title ;  a  de  facto 
one  who  has  a  colorable  title  accompanied  by  possession  or 
incumbency.  It  is  the  settled  doctrine  in  New  York  **  that 
the  right  to  the  salary  and  emoluments  of  a  public  office 
attach  to  the  true  and  not  the  mere  colorable  title ;  .  .  .  that 
actual  incumbency  merely  gives  us  right  to  the  salary  or 
compensation,  i  Denio,  579;  46  N.  Y.,  382;  30  Barb.  193  ;  6 
Abb.  Prac,  296;  see  also  i  Taunt,  112  ;  42  N.  H.  56 ;  7  Sergt. 
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and  Rawie,  392.  •  •  •  The  principle  is  that  the  right  follows 
the  true  title,  and  the  courts  will  not  aid  the  intruder  by  per- 
mitting him  to  recover  the  compensation  which  rightfully 
belongs  to  another.  That  an  officer  merely  de  facto  has  no 
right  to  the  compensation  of  the  office  also  clearly  appears 
from  the  consideration  that  if  he  obtains  it  he  is  liable  on  an 
action  for  money  had  and  received  by  the  officer  de  jure  to 
recover  it  Harwood  v.  Wood,  2  Lev.  245 ;  Glosbeck  v. 
Lyons,  20  Ind.  i ;  Dolan  v.  Mayor,  68  N.  Y.  Ct.  App.  274. 

In  Dorsey  v.  Smith,  28  Cal.  21,  it  is  held :  ''  When  the  ques- 
tion as  to  who  is  the  legal  successor  of  an  officer  is  in  litigation 
upon  a  point  of  law,  the  officer  is  bound  to  know  who  his 
successor  is,  and  if  the  legal  successor  qualifies  and  demands 
the  office,  and  the  incumbent  refuses  to  deliver  it  up  upon 
the  termination  of  the  litigation,  he  becomes  a  trespasser  ab 
initio.  One  having  the  legal  right  to  an  office,  but  not  in  posses- 
sion of  the  same,  is  entitled  to  the  salary  for  the  term  for 
which  he  was  elected,  and  the  payment  of  the  salary  to  one 
in  possession  of  the  office  without  title  will  not  prevent  the 
one  having  the  title  from  recovering  the  salary." 

In  the  case  of  Mayfield  v.  Moore,  which  was  an  action  to 
recover  fees  received  by  a  ^aSf  facto  sheriff  and  collector  of 
taxes,  the  Supreme  Court  of  Illinois  says :  "  We  also  find  that 
the  authorities  have  gone  still  further,  and  held  that  where 
a  person  has  usurped  an  office  belonging  to  another,  and  re- 
ceived the  accustomed  fees  of  the  office,  money  had  and 
received  will  lie  at  the  suit  of  the  person  entitled  to  the 
office  against  the  intruder.  Aris  v.  Strekely,  2  Md.  260;  i 
Sel.  Nisi  Pri.  68. 

"  The  same  rule  was  announced  and  enforced  in  the  case 
of  Croskie  v.  Hurley  (i  Alcock  v,  Napier,  431).  In  this  last 
case  there  was  a  contest  as  to  the  title  to  the  office,  and  the 
person  recovering  the  title  to  it  sued  the  other  who  had 
acted,  and  recovered  the  fees  and  emoluments  received  while 
in  possession  and  exercising  the  duties  of  the  place.  The 
same  rule  has  been  adopted  in  this  country,  and  seems  to  be 
based  in  common-law  rules. 

"  It  is  said  by  Blackstone,  in  his  Commentaries  (vol.  2,  p. 
36),  that  officers  have  a  right  to  exercise  a  public  or  private 
employment,  and  to  take  the  fees  and  emoluments  thereunto 
belonging,  and  are  also  incorporeal  hereditaments,  whether 
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public,  as  those  of  magistrates,  or  private,  as  bailiffs,  receivers, 
or  the  like  ;  for  a  man  may  have  an  estate  in  them,  either  to 
liim  and  his  heirs  or  for  a  term  of  years,  or  during  pleas- 
ure only,  save  only  that  offices  of  public  trust  cannot  be 
granted  for  a  term  of  years,  especially  if  they  concern  the 
administration  of  justice,  for  then  they  perhaps  might  vest 
in  executors  or  administrators.  Thus  it  is  seen  that  the  right 
to  the  fees  and  emoluments  is  stated  to  be  coextensive  with 
the  office.  This  is  undoubtedly  correct,  as  it  is  analogous  to 
every  other  thing  capable  of  ownership.  No  principle  of  law 
can  be  clearer  than  that  the  owner  of  lands  or  chattels  is  en- 
titled to  the  products,  increase,  or  fruits  flowing  from  them. 
The  fees  of  an  office  are  incident  to  it  as  fully  as  are  the 
rents  and  profits  of  lands,  the  increase  of  cattle,  or  the  inter- 
est on  bonds  or  other  securities. 

"  A  person  owning  any  of  those  things  is,  by  virtue  of  such 
ownership,  equally  entitled  to  the  issues  and  profits  thereof 
as  to  the  things  itself.  If,  then,  appellant  was  the  owner  of 
and  held  the  title  to  the  office  of  sheriff,  he  was  as  clearly 
invested  with  the  right  to  receive  the  fees  and  emoluments. 
They  were  incident  to  and  as  clearly  connected  with  the 
office  as  are  rents  *and  profits  to  real  estate,  or  interest  to 
bonds,  and  such  like  securities.  See  Glascock  v.  Lyons,  20 
Ind.  I ;  Petit  v.  Rosseau,  15  La.  239  ;  Daney  v.  Smith,  28  Cal. 
21,  and  The  People  v,  Tieman,  30  Barb.  193.  We  think 
that,  on  both  reason  and  authority,  appellant  is  entitled  to 
recover  the  fees  and  emoluments  arising  from  the  office 
while  it  was  held  by  appellee.     53  111.  p.  429. 

From  these  authorities  we  are  of  the  opinion  that  appellant 
Chowning,  was,  as  de  jure  sheriff  of  Wilbarger 

r^  ^     .  ,     ;  ,  .  e  .  1.1        Right    of    db 

County,  entitled  to  his  cause  of  action  and  judg-  f^^.^^^^^ 
ment  for  fees  of  the  office  from  the  date  of  his 
appointment  by  the  Commissioners*  Court.  But,  inasmuch 
as  appellee,  Boger,  had  been  legally  appointed,  and  was  act- 
ing in  apparent  right,  and  without  any  fraud  in  the  premises, 
he  should  only  be  required  to  account  for  the  fees  and  emolu- 
ments of  the  office  received  by  him  after  deducting  reason- 
able expenses  and  in  earning  them.  This  being  an  equitable 
action,  it  should  be  governed  by  the  same  rules  that  would 
obtain  had  this  been  a  bill  for  an  account,  instead  of  an  ac- 
tion for  money  had  and  received.     He  should  have  only  a 
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reasonable  allowance  for  the  necessary  expenses  in  earning- 
them.  Had  he  intruded  into  the  ofl&ce  without  pretence  of 
legal  right,  a  different  rule  would  apply."  Mayfield  v.  Moore, 
supra. 

The  judgment  of  the  court  below  is  reversed  and  the  case 
remanded  for  a  new  trial,  in  accordance  with  the  principles 
herein  announced. 

Reversed  and  remanded. 

For  a  full  note  on  the  subject  of  compensation  as  between  de  facto  and 
dejure  officers,  see  note  to  Beard  v.  City  of  Decatur,  7  Am.  &  Eng.  Corp. 
Gas.  145. 


Dibble 

V. 

Merriman  et  al. 


(Advance  Case,  Connecticut .     July  16,  1884.) 

The  State  Constitution  (art.  10,  sec.  3)  provides  that  "  each  town  shall 
annually  elect  selectmen  and  such  officers  of  local  police  as  the  laws  may 
prescribe."  Held,  that  tax-assessors  are  not  officers  of  local  police,  and 
that  therefore  an  act  providing  for  their  election  for  a  term  of  three  years 
is  not  unconstitutional. 

Application  to  a  judge  of  the  Superior  Court  for  a  cer- 
tificate of  election  as  a  tax-assessor  and  for  a  mandamus. 
Facts  found  and  case  reserved  for  advice.  The  case  is 
sufficiently  stated  in  the  opinion. 

A.  H.  Robertson  and  H.  L.  HotchHss  for  the  plaintifiF. 
W,J.  Mills  and  W.  H.  LaWy  with  whom  was  H.  DaUey^  for 
the  defendants. 

Park,  C.  J. — In  the  year  1879  ^^  legislature  passed  an  act 
Facts.  providing  that  "  assessors  of  the- towns  of  Hartford, 

Bridgeport,  and  New  Haven  shall  hereafter  hold  office  for 
the  term  of  three  years  from  the  first  Monday  of  June  suc- 
ceeding their  election."  Pub.  Acts  of  1879,  p.  S^i-  Under 
this  statute  the  town  of  New  Haven,  at  the  annual  town 
meeting  in  the  month  of  December,  1882,  elected  the  defend- 
ants and  other  assessors  for  the  term  of  three  years  from  the 
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first  Monday  of  June  then  next  following.  At  the  annual 
town  meeting  of  New  Haven  in  the  month  of  December, 
1883,  such  proceedings  were  had  that  the  plaintiff  and  others 
would  have  been  assessors  of  the  town  from  the  first  Monday 
of  the  following  month  of  June,  if  at  that  time  there  would  be 
vacancies  in  the  ofiice. 

The  plaintiff  claims  that  the  statute  of  1879  extending  the 
term  of  oflfice  of  assessors  for  a  longer  period  than  one  year 
is  in  conflict  with  the  provision  of  the  constitution  of  the 
State  which  provides  that "  each  town  shall  annually  elect 
selectmen  and  such  officers  of  local  police  as  the  law  may 
prescribe,**  and  is  consequently  void.  The  claim  is,  that 
assessors  are  officers  of  local  police,  and  so  come  within  the 
constitutional  requirement  of  annual  elections,  and  hence  that 
there  were  vacancies  in  the  office  of  assessors  on  the  first 
Monday  of  June,  1884,  which  the  plaintiff  and  others  were 
elected  to  fill. 

The  plaintiff's  conclusion  would  be  correct  if  the  act  of 
1879  is  unconstitutional;  and  this  depends  upon  the  question 
whether  assessors  are  "  officers  of  local  police "  within  the 
meaning  of  the  constitution. 

Webster  defines  the  word  "  police**  as  follows:  "  The  gov- 
ernment of  a  city  or  town ;  the  administration  of  assessors  are 
the  laws  and  regulations  of  a  city  or  incorporated  Jo^ce.  ''***'^'' 
town  or  borough.**  The  question,  then,  is,  do  the  duties  of 
assessors  pertain  to  the  government  of  a  town,  or  to  the 
administration  of  the  laws  and  regulations  therein  ? 

Clearly  assessors  have  nothing  to  do  with  the  performance 
of  such  duties  as  these.  Their  duties  are  confined  wholly  to 
the  proceedings  provided  by  law  for  the  assessment  of  taxes, 
and  these  proceedings  lie  wholly  outside  of  what  may  be 
called  the  **  local  police  "  of  a  town. 

We  think  it  is  clear  that  assessors  are  not  officers  of  local 
police  of  a  town  within  the  meaning  of  the  constitution,  and 
that  therefore  the  act  of  1879  is  constitutional  and  valid. 

The  view  we  have  taken  of  this  question  renders  it  unneces- 
sary to  consider  the  other  questions  raised  in  the  case. 

We  advise  judgment  for  the  defendants. 

In  this  opinion  the  other  judges  concurred. 
9  Cor.  Cas.— 7 
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The  State  ex  rel.  Hord,  Attorney-General, 

V. 

The  Board  of  Commissioners  of  Washington  County. 

(loi  Indiana,  69.) 

Under  section  i  of  article  7  of  our  State  Constitution  of  1851  (section 
161,  R.  S.  1 881),  it  was  competent  for  the  General  Assembly  to  provide  by 
law  that  the  board  of  commissioners  of  each  county  should  constitute  a 
court  of  inferior  jurisdiction,  and  to  clothe  such  court,  as  has  been  done, 
with  original  jurisdiction  and  judicial  ix)wer  over  claims  and  accounts 
against  the  corporate  county,  and  other  matters  of  local  interest,  providing 
for  appeals  from  its  decisions  to  courts  of  superior  jurisdiction. 

Under  sections  5758,  5759,  and  5760,  R.  S.  1881,  in  force  since  May  31, 
1879,  the  board  of  commissioners  of  the  county  has  exclusive  original 
jurisdiction  of  any  claim  against  such  county ;  and  the  decision  of  such 
board  either  for  or  against  such  claim,  if  not  appealed  from  as  provided 
by  law,  is  final  and  conclusive,  and  the  adjudication  may  be  pleaded  in 
bar  of  another  suit  on  such  claim. 

From  Washington  Circuit  Court. 

F.  71  Hord,  Attorney-General,  for  appellant. 

S.  B,  Voyles  and  Z.  C.  Embree  for  apellee. 

HOWK,  J.— On  the  5th  day  of  June,  1884,  the  State  of 
pactb.  Indiana,  by  the  Hon.  Francis  T.  Hord,  its  attor- 

ney-general, presented  to  and  filed  with  the  appellee,  for  allow- 
ance, three  separate  demands,  each  containing  ''a  detailed 
statement  of  the  items  and  dates  of  charge,"  against  such  ap- 
pellee. Of  these  demands  the  first  was  for  the  aggregate  sum 
of  $1,282.96,  the  second  was  for  the  aggregate  sum  of  $1 ,617.53, 
and  the  third  was  for  the  aggregate  sum  of  $146.  The  county 
board  refused  to  allow  the  demands,  or  any  part  thereof,  and 
adjudged  that  the  appellant  take  nothing  thereby,  and  that 
the  relator  "  pay  all  costs  herein."  From  this  judgment  of 
the  county  board  the  State,  by  its  attorney-general,  appealed 
to  the  Circuit  Court  of  Washington  County.  There  the  ap- 
pellee by  its  counsel  appeared  and  answered,  in  four  para- 
graphs, the  appellant's  cause  of  action.  Of  these  paragraphs 
of  answer  the  first  was  a  general  denial,  and  was  subsequently 
withdrawn ;  to  the  second  paragraph  the  appellant's  demurrer 
was  sustained  by  the  court,  and  to  the  third  and  fourth  para- 
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graphs  of  answer,  the  appellant's  demurrers  for  the  alleged 
insufficiency  of  the  facts  therein  were  overruled  by  the  court. 
The  appellant  refused  to  reply  to  the  third  and  fourth  para- 
graphs of  answer,  and  thereupon  it  was  adjudged  that  the 
appellant  take  nothing  by  its  suit,  and  that  appellee  recover 
of  the  relator  its  costs  herein. 

The  overruling  of  its  demurrers  to  the  third  and  fourth 
paragraphs  of  appellee's  answer  are  the  only  errors  assigned 
here  by  the  appellant. 

In  the  third  paragraph  of  its  answer,  the  appellee  alleged 
that  Daniel  P.  Baldwin,  Esq.,  was  the  immediate  predecessor 
of  the  relator,  as  attorney-general  of  the  State  of  Indiana,  and 
on  June  6,  1882,  the  appellant,  upon  the  relation  of  said  Bald- 
win, as  its  attorney-general,  presented  and  filed  the  same 
claims  and  demands,  now  in  suit,  before  the  board  of  com- 
missioners of  Washington  County ;  that  upon  such  demands 
and  items  an  issue  was  made  on  the  day  last  named  before 
such  board,  in  regular  session ;  that,  by  the  consideration  of 
such  board,  such  items  and  demands  were  then  tried  and  re- 
fused,  apd  judgment  was  then  rendered  by  such  board,  that 
the  appellant  take  nothing  by  its  suit,  and  that  the  relator, 
Baldwin,  should  pay  the  costs  therein ;  that  from  such  judg- 
ment no  appeal  was  ever  successfully  taken,  and  such 
judgment  was  still  in  force  ;  and  that  in  the  determination  of 
the  matters  involved  in  such  former  suit,  the  matters  and  de- 
mands  now  in  suit  were  fully  and  finally  adjudicated  and 
settled.    Wherefore,  etc. 

In  the  fourth  paragraph  of  its  answer  the  appellee  alleged 
that,  on  December  4,  1883,  appellant,  upon  the  relation  of 
Francis  T.  Hord,  Esq.,  its  attorney -general,  presented  and 
filed  the  same  claims,  items,  and  demands,  now  in  suit,  before 
the  board  of  commissioners  of  Washington  County  for  allow- 
ance and  payment ;  that  on  such  claims,  items,  and  demands 
an  issue  was  formed  on  the  day  last  named  before  such  board 
in  regular  session ;  that,  after  trial  and  hearing,  such  board 
rendered  judgment  of  record,  which  stood  unappealed  from 
and  unreserved,  that  the  appellant  take  nothing  by  its  suit, 
and  that  the  relator  pay  the  costs  therein  ;  and  that  upon  such 
hearing"  of  said  cause,  on  the  day  last  named,  the  same 
claims,  items,  and  demands  now  in  suit  were  fully  and  finally 
considered,  adjudicated,  and  set  at  rest.     Wherefore,  etc. 
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The  only  objections  which  can  be  urged,  with  any  degree 
of  plausibility,  to  these  paragraphs  of  answer  are,  that  under 
the  laws  of  this  State  a  board  of  county  commissioners  is  not 
a  court,  or  that,  if  a  court,  it  cannot  sit  in  judgment  upon  a 
claim  against  the  county,  because,  in  its  corporate 
«j>j™  ^^  ^  capacity,  the  board  is  the  county.  Both  these  ob- 
jections are  strenuously  urged  upon  our  consider- 
ation  in  the  case  in  hand,  and  have  been  ably  and  elaborately 
discussed  by  the  learned  attorney-general  in  his  exhaustive 
brief  of  this  cause.  It  seems  to  us  too  late  to  claim  that  the 
board  of  commissioners  of  a  county  is  not,  in  this  State,  a 
court  In  section  i  of  article  7  of  the  Constitution  of  185 1 
(section  161,  R.  S.  i88i),it  is  declared  that  the  judicial  power 
of  the  State  shall  be  vested  in  a  supreme  court,  in  circuit 
courts,  and  in  such  inferior  courts  as  the  General  Assembly 
may  establish."  On  March  14,  1881,  this  section  was  amended 
by  omitting  the  word  "  inferior,"  where  it  occurs,  and  by 
substituting  in  its  place  the  word  "other."  In  the  first 
session  of  the  General  Assembly,  after  the  adoption  of  the 
Constitution  of  185 1,  largely  composed  of  members  of  the 
convention  which  framed  the  Constitution,  provision  was 
made  by  law  for  the  organization  in  each  county  of  a  board 
of  commissioners  of  the  county,  and  by  that  and  other  laws, 
then  and  since  passed,  such  boards  have  been  clothed  with 
original  jurisdiction  and  judicial  power  over  a  large  class  of 
cases  materially  affecting  the  local  interests  of  the  people,  so 
that  they  have  become  the  most  important  courts  of  inferior 
jurisdiction  in  the  State.  Especially  was  the  board  of  com- 
missioners clothed  with  jurisdiction  to  hear  and  decide  upon 
all  claims  and  accounts  chargeable  against  its  county ;  and 
from  the  decisions  of  such  board  upon  any  such  claims,  pro- 
vision was  made  by  law  for  appeals  to  the  Circuit  Court  of 
the  proper  county.  Sections  5771  and  5782,  R.  S.  1871.  It  is 
true  that  under  section  5771,  if  a  claim  was  disallowed,  in 
whole  or  in  part,  the  claimant  might  appeal,  or,  at  his  option, 
bring  an  action  against  the  county.  Jameson  v.  Board,  etc., 
64  Ind.  524,  and  cases  cited. 

This  provision  of  section  5771,  however,  was  repealed  by 
necessary  implication,  by  "An  act  regulating  the  presentation 
of  claims  against  counties  in  the  State  of  Indiana  before  the 
board  of  county  commissioners,  and  the  adjudication  of  the 
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same/*  approved  March  29,  1879.  This  act  took  effect  on 
the  31st  day  of  May,  1879,  and  is  still  the  law  of  this  State. 
Sections  5758,  5759,5760,  and  5769,  R.  S.  1881.  Section  5758 
provides,  in  effect,  that  every  claim  against  a  county  must  be 
presented  to  its  board  of  commissioners.  Section  5759  re- 
quires the  county  commissioners  to  examine  into  the  merits 
of  all  claims  so  presented,  and,  in  their  discretion,  to  allow 
any  claim  in  whole  or  in  part,  if  they  find  it  to  be  just  and 
owing.  Section  5769  provides  that  any  person  or  corporation, 
feeling  aggrieved  by  any  decision  of  the  board  of  county 
commissioners  upon  any  such  claim,  may  appeal  to  the  Circuit 
Court  of  such  county,  as  provided  in  section  5773,  in  force 
since  May  6,  1853.  And  section  5760  provides  that  no  court 
shall  have  original  jurisdiction  of  any  claim  against  any 
county  in  this  State,  in  any  manner,  except  as  provided  for  in 
the  above  entitled  act  of  March  29,  1879. 

In  Pfaff  V.  State  ex  rel.,  94  Ind.  529,  it  was  held  by  this 
court,  and  correctly  so,  we  think,  that  under  the 

r        1  r  .   t  .  '^^  AUDIT 

provisions  of  the  aforesaid  sections  5758,  5759,  cStS^/**^" 
5760,  and  5769,  R.  S.  1881,  the  board  of  commis- 
sioners of  each  county  has  exclusive  original  jurisdiction  of 
every  legal  claim  against  such  f  ounty ;  that  every  such  claim 
must  be  presented  to  such  board  for  allowance,  and  that  no 
other  court  can  acquire  jurisdiction  of  the  claim  except  by 
appeal  from  the  judgment  of  the  county  board.  From  the 
earUest  organization  of  -the  board  of  county  commissioners, 
this  court  has  always  considered  such  board  a  court  of 
inferior  or  limited  jurisdiction,  and  has  uniformly  held  that 
the  decisions  and  judgments  of  such  board,  in  causes  or  pro- 
ceedings whereof  it  had  jurisdiction,  however  erroneous  they 
might  be,  were  not  void,  and  were  not  the  subjects  of 
collateral  attack.  In  Snelson  v.  State  ex  reL,  16  Ind.  29,  it 
was  argued  by  the  appellee  that  certain  judgments  of  the 
county  board,  allowing  claims  against  the  county,  1^^^,^^  q, 
were  void  for  want  of  jurisdiction,  because  the  "^^ci"®'™- 
claims  so  allowed  were  not  chargeable  against  the  county. 
In  answering  this  argument  the  court  said :  "  But  whose 
province  and  duty  was  it  to  judge  whether  the  accounts  were 
chargeable  against  the  county  ?  Clearly  that  of  the  board.  If 
they  decided  that  question  wrongly,  they  committed  an  error 
of  judgment,  but  did  not  usurp  an  unconferred  jurisdiction. 
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If  the  account  was  properly  chargeable  against  the  county,  it 
is  clear  that  the  action  of  the  board  would  be  conclusive,  un- 
less appealed  from.  Now,  the  argument  .  .  .  proves  too 
much.  It  proves  that  when  the  board  decides  correctly  upon 
the  liability  of  the  county,  the  decision  is  conclusive ;  but 
when  it  errs  in  that  respect,  its  decision  is  a  nullity,  and  not 
merely  erroneous ;  that  the  board  has  jurisdiction  to  decide 
right,  but  no  jurisdiction  to  decide  wrong." 

In  Board,  etc.  v.  Gregory,  42  Ind.  32,  the  court  said  :  "  We 
have,  after  much  reflection  and  upon  mature  consideration, 
reached  the  conclusion  that  the  board  of  commissioners,  in 
acting  upon  claims  against  the  county,  act  in  a  judicial 
capacity,  and  that  their  decisions  are  conclusive  and  binding 
alike  upon  the  county  and  the  claimant,  unless  appealed  from 
or  an  independent  action  is  brought  against  the  county  where 
the  claim  is  disallowed."  Of  course,  as  we  have  seen,  under 
the  statute  now  in  force  an  "independent  action"  is  no 
longer  allowable,  but  the  only  remedy  of  the  claimant,  where 
his  claim  is  disallowed,  is  now  an  appeal  to  the  circuit  court 
of  the  county.  Section  5769,  R.  S.  1881.  If  no  such  appeal 
is  taken  the  decision  of  the  county  board  disallowing  his 
claim  is  now  conclusive  and  binding  against  the  claimant. 
But  we  need  not  extend  this  opinion  in  the  citation  of  author- 
ities  for  the  purpose  of  showing  that  in  this  State,  under  its 
constitution  and  laws,  the  board  of  commissioners  of  a  county 
is  a  court  of  inferior  or  limited  jurisdiction.  See  Ind.  R. 
passim. 

We  are  of  opinion,  also,  that  the  former  adjudications  of 
the  claims  now  in  suit,  pleaded  by  the  appellee  in  bar  of  the 
cjouKTT  comas   present  suit,  were  not  void  by  reason  of  the  fact 

BIOHSBS  MAT  BE     *  .  i  , 

S)^"*%Se.  ^^^^  ^"^  same  men  who  constituted  the  court 
poRATioN.  j^jgQ  constituted,  in  their  corporate  capacity,  the 
corporation  county.  If  the  appellant  felt  itself  aggrieved  by 
either  of  the  adjudications,  it  had  as  full  and  complete  a 
remedy  as  any  other  suitor,  by  an  appeal  to  the  circuit  court 
of  the  county  and  by  change  of  venue  from  the  county.  Not 
having  taken  an  appeal  from  either  of  the  former  adjudications 
of  its  claim  within  the  time  limited  by  law,  the  State  of  In- 
diana, like  any  other  claimant,  must  be  held,  we  think,  to  be 
concluded  and  bound  by  such  former  judgments.  When  the 
State  becomes  a  suitor  in  any  of  the  courts,  it  is  as  much 
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bound  by  the  laws  of  the  land,  by  the  rules  of  pleading  and 
practice,  and  by  the  decisions  and  judgments  of  the  courts, 
inferior  or  superior,  as  any  other  suitor. 

We  conclude,  therefore,  that  the  court  committed  no  error 
in  overruling  the  demurrers  to  the  third  and  fourth  paragraphs 
of  answer. 

The  judgment  is  affirmed,  with  costs. 

County  Commissioners  as  a  Court—Cannot  Act  Judicially. — 
County  commissioners  are  not  judges  within  the  meaning  of  the  constitu- 
tion of  Connecticut,  article  5,  section  i,  providing  that  no  judge  shall  be 
capable  of  holding  his  office  after  he  arrives  at  the  age  of  seventy  years. 
Betts  V,  New  Hartford,  25  Conn.  180.  Nor  where  they  are  authorized  to 
assess  damages  for  removing  a  town  site  have  they  jurisdiction  to  try  the 
question  of  title  to  land.  Strange  v.  Bell,  1 1  Ga.  103.  Nor  have  they 
power  as  a  court  to  require  a  sheriff  to  execute  a  new  bond  when  a  prior 
bond  shall  become  insufficient,  and  to  declare  the  office  vacant  in  case  of 
failure  to  file  such  new  bond.  Ruckles  v.  State,  i  Oreg.  347 ;  Wren  v, 
Fargo,  2  Oreg.  19. 

County  commissioners  having  no  judicial  powers  cannot  review  the  cer- 
tificate of  probable  cause  in  event  of  which  costs  may,  under  Mont.  Crim. 
Prac.  Act,  section  410,  be  paid  by  the  county.  Hedges  v,  Lewis  &  Clarke 
Co.  Com.,  4  Mont.  280.  And  in  Montana  it  is  also  held  that  the  dis- 
cretionary power  of  county  boards  in  allowance  of  claims  against  the 
county  must  be  controlled  by  legal  considerations,  and  is  always  subject 
to  review  by  the  courts.  Davis  v.  Lewis  &  Clarke  Co.  Com.,  4  Mont. 
292.  In  Georgia  the  statute  does  not  confer  judicial  powers  on  the  com- 
missioners, save  as  to  roads.     Cox  v,  Whitfield  Co.  Com.,  65  Ga.  741. 

They  may  summon  a  sheriff  to  renew  his  bond  or  declare  a  vacancy  in 
his  office.  People  v.  Green,  75  N.  C.  329.  But  they  cannot  suspend  an 
attorney  from  practice  before  them,  although  they  may  fine  him  for  con- 
tempt, Cass  County  Commissioners  v,  Logansf)ort  &  R.  C.  R.  Co.,  88 
Ind.  199.  Nor  in  New  York  have  they  any  jurisdiction  over  the  railroad 
commissioners.  Hence  disobedience  to  a  subpoena  of  the  board  of  com- 
missioners to  attend  an  investigation  by  it  to  ascertain  who  are  the  rail- 
road commissioners  of  a  town  was  no  contempt.  Re  Bradner,  87  N.  Y. 
171.     See  also  Faulkner  v.  Morey,  22  Hun  (N.  Y.),  379. 

May  Act  Judicially. — In  some  States,  of  which  Indiana  is  a  note- 
worthy example,  the  board  of  county  commissioners  is  a  court  of  record. 
State  z^.  Connor,  5  Blackf.  (Ind.)  325  ;  Board  of  Commissioners  of  La  Grange 
County  V,  Cutler,  7  Ind.  6.  But  they  have  only  a  limited  statutory, 
special  jurisdiction,  and  on  the  face  of  their  proceedings  the  facts  consti- 
tuting tJieir  jurisdiction  must  appear.  Rosenthal  v.  Madison  R.  R.  Co.,  10 
Ind.  359 ;  Fayette  County  v,  Chitwood.  8  Ind.  504.  And  their  acts  can 
be  proved  only  by  the  record.  State  v,  Connor,  5  Blackf.  (Ind.)  325 ; 
Board  of  Commissioners  of  La  Grange  County  v.  Cutler,  7  Ind.  6.  In  Ne- 
vada the  authority  of  county  commissioners  to  act  judicially  to  determine 


Digitized  by 


Google 


I04  HORD  V,  COMMISSIONERS  OF  WASHINGTON    COUNTY. 

whether  the  number  of  qualified  electors  have  petitioned  for  an  election 
has  been  affirmed.    Hetzel  v.  Board  of  Commissioners,  8  Nev.  309. 

They  have  jurisdiction  of  a  claim  by  a  physician  for  services  rendered 
at  ^post-mortem  examination  made  at  the  direction  of  the  coroner,  and  it 
is  not  material  that  the  claim  is  not  presented  before  them  in  the  form  of 
a  suit  at  law.  Gaston  v.  Commissioners  of  Marion  County,  3  Ind.  497.  In 
Massachusetts,  where  they  have  jurisdiction,  a  final  determination  of 
business  at  which  ppposing  parties  appear  is  erroneous  unless  all  of  the 
three  commissioners  present  have  heard  the  evidence.  Joslyn  v.  County 
Commissioners,  1 5  Gray,  567.  And  in  ordering  the  raising  or  lowering  of 
a  turnpike  they  must  make  a  specific,  not  an  alternative,  order.  Roxbury 
V,  Boston,  etc.,  R.  R.  Co.,  6  Cush.  424. 

Appeal  from  Decisions  of  Commissioners.— In  Indiana  the  decision 
of  the  Circuit  Court  or  Court  of  Common  Pleas  upon  an  appeal  from  the 
action  of  the  board  of  county  commissioners  in  granting  or  refusing  a 
license  to  sell  intoxicating  liquor  is  final.  Brown  et  al.  v.  Porter,  37  Ind. 
206.  But  see  Cox  v.  Lindley,  80  Ind.  327.  The  members  of  the  board  are 
held  to  have  notice  of  an  appeal  from  it,  and  hence  need  not  be  served 
with  summons.  Cass  County  Commissioners  v.  Adams,  76  Ind.  504.  In 
Idaho  it  is  held  that  on  appeal  from  a  decision  of  county  commissioners, 
the  county  cannot  be  made  a  party  to  the  proceedings.  It  can  be  pro- 
ceeded against  only  in  the  manner  provided  by  law.  Gorman  v,  Boise 
County  Commissioners,  i  Idaho  (N.  S.)  627. 

In  the  matter  of  appeal  a  distinction  is  to  be  remembered  between  those 
acts  of  the  commissioners  which  involve  legal  rights  and  those  which  in- 
volve merely  the  discretion  of  the  commissioners,  the  former  being  ap- 
pealable often,  while  the  latter  are  never  reviewed,  except,  perhaps,  in  the 
instance  of  manifest  abuse  of  power.  There  is  no  statute  in  Indiana 
which  authorizes  an  appeal  from  the  action  of  the  board  of  commissioners 
upon  a  matter  involving  no  question  of  legal  right,  but  simply  a  matter 
for  the  discretion  of  the  board.  Sims  v.  Board  of  Commissioners,  39  Ind. 
40;  Board  of  Commissioners  2/.  Elliott,  39  Ind.  191.  See  Long  v.  Com- 
missioners of  Richmond,  76  N.  C.  273.  No  appeal  lies  from  a  decision  of 
county  commissioners  upon  an  application  of  a  turnpike  company  for 
leave  to  construct  its  road  along  a  public  highway.  Dudley  v.  Blountsville, 
etc..  Turnpike  Co.,  39  Ind.  288.  It  may  be  doubted,  too,  whether  an  ap- 
peal will  lie  from  a  "  decision"  of  county  commissioners  to  issue  bonds.  In 
the  case  of  O'Boyle  v.  Shannon,  80  Ind.  159,  an  appeal  from  an  order  of 
the  board  of  county  commissioners  to  sell  railroad  stock  belonging  to  the 
county  was  dismissed.  The  court  said  that  "  this  discretionary  power  of 
c6unty  commissioners  over  property  of  their  respective  counties  has  been 
held  to  be  analogous  to  the  legislative  power  possessed  by  many  mu- 
nicipal bodies,  and  is  distinguishable  from  the  judicial  or  quasi  judicial 
powers  conferred  upon  such  commissioners.  Hanna  v.  Board,  29  Ind. 
170.  It  follows,  therefore,  that  the  order  of  sale  from  which  an  appeal 
was  prayed  in  this  case  was  not  a  "  decision"  within  the  meaning  of  the 
statute  authorizing  appeals  in  a  large  class  of  cases."  See  also  Hamrick  v. 
Rouse,  17  Ga.  56. 
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Records — ^Amendment— Impeachment.— The  board  of  county  com- 
missioners in  Massachusetts  has  the  same  discretionary  ix)wer  as  any  court 
to  amend  its  records  upon  new  evidence.  Framingham  Water  Power  Co.  v. 
Commissioners,  112  Mass.  206;  Gloucester  v.  Commissioners  of  Essex* 
116  Mass.  517.  But  they  cannot  set  aside  decisions  after  the  close  of  the 
term  in  which  they  were  rendered.  88  Ind.  199.  And  their  records  cannot 
be  impeached  collaterally.  Brewer  v,  Boston,  etc.,  R.  R.  Co.,  113  Mass. 
52 ;  Cicero  v.  Williamson,  91  Ind.  541 ;  Argo  v.  Barthand,  80  Ind.  63. 


Christy 

V. 

Commissioners  of  Ashtabula  County. 

(41  Ohio  St,  711.) 

Under  section  20,  Revised  Statutes,  the  board  of  county  commissioners 
of  any  county  in  Ohio  may  take  and  hold  any  property  devised  or  be- 
queathed to  it,  or  to  its  members,  for  any  lawful  public  purpose  rec<^- 
nized  by  statute,  in  which  the  tax-payers  of  the  whole  county  are  inter- 
ested. 

Although  the  actual  disbursement  of  the  school  fund  is  by  statute 
committed  to  township,  city,  and  village  boards  of  education,  the 
maintenance  of  schools  in  such  a  lawful  public  purpose  in  which  all  the 
people  of  the  county  are  interested. 

A  testator  devised  and  bequeathed  the  residue  of  his  property  "  to  the 
County  of  Ashtabula  in  the  State  of  Ohio,  for  educational  purposes,  to  be 
under  the  full  control  of  said  commissioners,  to  use  and  expend,  as  seems 
best  in  their  judgment,  to  promote  and  advance  the  cause  of  education  in 
said  County  of  Ashtabula."    Held: 

The  residue  was  devised  and  bequeathed  to  the  board  of  county  com- 
missioners of  Ashtabula  County. 

That  board  is  competent  to  take  and  hold  it ;  and  may  authorize  its  ex- 
penditure by  the  respective  boards  of  education  within  said  county,  for 
such  legal  educational  purposes  and  in  such  proix)rtions  as  the  board  of 
county  commissioners  shall  deem  best  to  promote  and  advance  the  cause 
of  education  in  the  county. 

Under  existing  statutes  said  county  commissioners,  in  case  an  orphan- 
asylum  or  children's  home  for  the  county  be  established,  may  them- 
selves expend  money  of  this  devise  and  legacy  in  furnishing  a  room, 
books,  etc..  for  a  school  therein,  and  may  set  apart  another  portion  for 
disbursement  in  support  of  said  school  by  the  proper  board  of  educa- 
tion. 

Being  competent  to  take,  hold,  and  administer  this  devise  and  legacy, 
said  commissioners  may  exercise,  in  the  disbursement  of  said  fund,  such 
additional  powers  as  the  general  assembly  of  the  State  shall  see  fit  to 
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grant;  but  no  statute  passed  after  the  decease  of  the  testator  can  author- 
ize  them  to  do  any  act  not  beforehand  assented  to  by  him  under  a  proper 
construction  of  the  will. 

Error   reserved    in    the  District    Court    of    Ashtabula 
County. 

On  the  1 2th  day  of  November,  a,d.  1880,  James  Christy 
died  testate  in  Ashtabula  County.  He  left  no  issue  of  his 
body,  no  adopted  child,  and  no  legal  representative  of  any 
such  issue  or  child.  On  the  18th  day  of  December,  1880,  his 
will  was  duly  admitted  to  probate.  It  contained  the  fol- 
lowing clause.  "  Fifth — The  balance  or  residue  of  my  prop- 
erty, both  real  and  personal,  I  will,  devise,  and  bequeath  to 
the  County  of  Ashtabula,  in  the  State  of  Ohio,  for  educational 
purposes,  to  be  under  the  full  control  of  said  commissioners, 
to  use  and  expend,  as  seems  best  in  their  judgment,  to  pro- 
mote and  advance  the  cause  of  education  in  said  County  of 
Ashtabula." 

Some  of  the  heirs-at-law  of  the  testator,  by  writing,  re- 
quested the  executor  to  beg^n  an  action  in  Ashtabula  Common 
Pleas  **  asking  its  direction  and  judgment  as  to  the  just 
effect  of  said  will  in  the  disposition  of  said  residue  of  said 
estate,  and  as  to  his  duty  in  the  distribution  thereof."  Thirty 
days  having  elapsed  without  action  by  the  executor,  said 
heirs-at-law  began  suit  against  the  executor  and  the  county 
commissioners  of  Ashtabula  County  asking  the  court  to  con- 
strue the  will  and  direct  a  proper  distribution  of  said  "  resi- 
due." The  other  heirs-at-law  were  made  defendants,  but  by 
answer  they  adopted  the  prayer  of  the  petition.  The  Com- 
mon Pleas  held  that  the  residue  passed  to  the  commissioners, 
and  directed  the  executor  to  distribute  it  to  them.  A  petition 
in  error  was  filed  by  the  heirs  in  the  district  court,  and  that 
court  reserved  the  case  for  decision  here. 

George  M,  Tuttle  and  F.  E,  Hutchins  for  plaintiff  in  error. 

Theodore  Hall  and  Boynton  &  Hale  for  defendants  in  error. 


II 


Granger,  C.  J. — Section  20,  Revised  Statutes,  reads  thus : 
The  State  county,  commissioners,  township  trustees, 
boards  or  officers  of  municipal  corporations,  and  the  boards 
of  directors,  trustees  or  other  officers  of  any  of  the  benevo- 
lent, educational,  penal,  or  reformatory  institutions  wholly  or 
in  part  under  control  of  the  State,  and  any  of  said  munici- 
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palities  or  institutions,  shall  be  capable  of  receiving  by,  gift, 
devise,  or  bequest,  moneys,  lands,  or  other  property  for  their 
benefit  or  the  benefit  of  any  of  those  under  their  charge, 
and  to  hold  and  apply  the  same  according  to  the  terms  and 
conditions  of  the  gift,  devise,  or  bequest;  but  this  section 
shall  not  be  held  to  afiect  or  change  the  statutory  provisions 
as  to  devises  or  bequests  for  such  purposes. 

It  seems  to  us  that  the  words  "commissioners  of  the** 
were  intended  to  precede  the  word  "  Ashtabula"  statut«  cok- 
in  the  second  line  of  the  fifth  clause  of  the  will.  ™™  .^  x'S 
The  subsequent  words  **  to  be  under  the  full  con-  SowS.*^*™^ 
trol  of  said  commissioners"  indicate  that  the  writer  supposed 
that  they  had  previously  been  named  or  referred  to.  Be 
that  as  it  may,  the  fair  construction  of  the  clause  as  a  whole 
makes  it  a  devise  and  bequest  tQ  the  county  commissioners 
for  the  county.  See  Welsh,  J.,  in  Carder  v.  Commissioners, 
16  Ohio  St.,  369.     Could  they  take,  hold,  and  administer? 

Section  20,  quoted  above,  took  the  place  of  section  i  of 
the  act  of  February  11,  1869  (66  Ohio  Laws,  8);  section  20, 
of  the  act  of  March  i,  1877  (74  Ohio  Laws,  38);  and  section 
I  of  the  act  of  March  7, 1878  (75  Ohio  Laws,  42).  The  last- 
named  act  related  to  trustees  of  any  of  the  benevolent,  educa- 
tional, penal,  and  reformatory  institutions  of  the  State,  and 
authorized  them  to  take  "  for  the  benefit  of  any  of  such  in- 
stitutions,  or  of  any  of  the  inmates  of  the  same."  The  re- 
visers evidently  intended  a  section  sufficiently  comprehen- 
sive  to  furnish  a  representative  for  the  people  of  the  State  in 
each  of  their  subdivisions,  as  well  as  in  their  aggregate, 
capable  of  taking,  holding,  and  administering  any  property 
that  any  testator  might  choose  to  devise  or  bequeath  for  the 
benefit  of  that  aggregate,  or  of  any  of  its  recognized  parts,  to 
be  used  for  any  purpose  recognized  by  the  statutes  control- 
ling the  beneficiary.  Primarily  the  subdivisions  are  counties 
and  townships ;  secondarily,  cities,  villages,  and  hamlets ; 
thirdly,  collections  of  individuals  segregated  from  home- 
dwelling  people  by  physicial  or  mental  defect  or  infirmity, 
or  by  affliction,  poverty  or  crime.  These  last  inhabit  what 
are  referred  to  as  "  institutions."  In  every  case  the  actual 
beneficiaries  are  the  people,  or  some  definite  portion  of  them 
recognized  as  such  by  legislation.  The  only  designated 
representative  of  that  part  of  the  people  of  the  State  which  in- 
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habits  and  constitutes  a  county,  is  the  board  of  county  com- 
missioners. That  board  has  no  "  charge  "  of  persons.  It  has 
charge  of  certain  county  property  and  manages  such  business 
of  the  county  (that  is,  of  that  fragment  of  the  State  population 
which  dwells  within  the  county  lines)  as  has  been  com- 
mitted  to  it  by  statute.  The  persons  whose  interests  are 
under  the  charge  of  these  commissioners  are  the  people  of  the 
county.  But  while  the  boards  controlling  the  "institu- 
tions "  before  referred  to  have  in  charge  the  individuals  who 
are  inmates,  the  board  of  county  commissioners  does  not 
represent  the  several  interests  of  the  persons  who  inhabit  the 
county.  It  does  represent  many  property  interests  of  those 
persons  as  an  aggregate.  As  an  aggregate  those  people 
in  a  corporate  capacity,  own  buildings  such  as  court-house, 
jail,  etc.,  and  the  ground  under  and  appurtenant  thereto; 
roads  of  divers  kinds ;  bridges ;  stocks  in  certain  corpora- 
tions ;  moneys  raised  by  taxation,  etc.  These  are  named  as 
examples,  not  as  an  attempted  enumeration  of  all. 

Section  3956  directs  the  Auditor  of  State  to  apportion  the 
State  common^chool  fund  to  the  several  counties  of  the  State 
comoBBioimBs'  scmi-aunually.  Thus,  the  county,  as  a  county,  own 
5S3oL  tohm!  the  portion  so  assigned  to  it.  As  it  is  payable  to 
■^*  the  treasurer;  apportioned  to  the  townships  by  the 

county  auditor,  and  paid  out  under  direction  of  the  several 
boards  of  education  within  the  county,  no  part  of  this  fund  is 
directly  controlled  by  the  commissioners.  But  it  is  their 
duty,  each  September,  to  count  all  the  funds  in  the  treasury, 
examine  and  compare  books  and  vouchers,  and  remove  a 
treasurer  who  has  embezzled  any  of  the  funds.  Moreover, 
they  are  expressly  required,  when  called  upon  (see  3969),  to 
so  far  examine  into  the  action  of  the  several  boards  of  educa- 
tion as  to  see  whether  or  not  they  provide  funds  enough  to 
give  to  all  the  youth  of  school  age  in  each  district  sufficient 
school  privilege ;  that  in  each  district  a  school  shall  be  con- 
tinned  for  at  least  six  months  in  the  year,  or  that  each  school 
shall  have  an  equitable  share  of  school  advantages  as  required 
by  the  statutes  relating  thereto ;  and  if  any  school  board  fails 
to  so  provide,  the  commissioners  make  the  needed  levy. 
Under  section  4010,  they  must,  under  the  circumstances 
therein  named,  provide  the  necessary  school  room  or  rooms, 
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furniture,  apparatus,  and  books  for  the  school  in  any  infirmary, 
children's  home,  or  orphan-asylum  belonging  to  the  county. 

It  seems  to  us  that  the  county,  in  its  corporate  capacity, 
is  the  owner  ol  the  money  that  supports  the  couhtt  w  own- 
schools  within  the  county.  Its  auditor  divides  that  SSket,  ^^^^ 
money  amongst  the  townships  before  it  is  expended,  but  that 
£act  does  not  affect  the  county  ownership  of  the  fund  so  long 
as  it  remains  in  the  county  treasury.  This  ownership  is  in 
trust  for  the  county  school  system,  as  regulated  by  statute. 
By  its  legislation  the  State  has  made  the  county  the  trustee 
ancj  custodian  of  the  school  fund  for  all  the  schools  within 
the  county  lines,  while  the  people  of  each  school  district 
manage  its  school  through  a  board  chosen  by  themselves. 
This  board  calls  upon  the  county  for  the  share  of  the  money 
m  its  charge,  which  that  portion  of  its  people  have  a  right  to 
expend.  Moreover,  the  county  maintains  and  furnishes  the 
school  in  its  infirmary,  its  children's  home,  and  its  orphan- 
asylum.  So,  as  already  stated,  we  think  that  section  20  in- 
tended to  create  a  representative  of  the  people  of  the  county, 
— capable  of  taking,  holding,  and  administering  money  or 
property  that  could,  under  the  terms  of  the  will,  be  used  for 
any  purpose  ior  which  said  quasi-corporation  aggregjate 
might  lawfully  hold  or  expend  money.  Section  3964  seems 
to  contemplate  the  possible  presence  in  the  county  treasury 
of  money  for  schools  other  than  the  county's  share  of  the 
moneys  apportioned  by  the  State  auditor,  or  raised  by  taxa- 
tion.  After  providing  for  these  last-named  moneys,  it  con- 
cludes with  a  provision  that  "  all  other  money  in  the  county 
treasury  for  the  support  of  common  schools  .  .  .  shall  be  ap- 
portioned annually  in  the  same  manner  as  the  State  common 
school  fund." 

If,  theif,  this  so-called  corporation  aggregate,  the  county, 
may  hold  and  expend  any  funds  for  schools  within  couhty  may 
its  territory,  its  designated  representative  may  JSJ^^uSSX- 
take  and  hold  any  devise  or  bequest  therefor,  un-  ^"^^^^• 
less  the  will  requires  its  expenditure  in  an  unlawful  manner 
or  for  an  unlawful  purpose. 

This  will  designates  the  purposes  as  "educational,"  and 
prescribes,  as  the  manner,  "  to  use  and  expend  as  seems  best 
in  their  judgment  to  promote  and  advance  the  cause  of  edu- 
cation in  said  county."    The  purpose  is  the  identical  one  for 
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which  our  school  tax  is  collected.  No  word  in  the  will  re- 
quires an  unlawful  act.  The  commissioners  can  pay  into  the 
county  school  fund  so  much  as  they  deem  best.  The  auditor 
will  apportion  this  under  section  3964.  They  may  apply  part 
of  it  to  furnish  the  room,  furniture,  apparatus,  and  books  un- 
der section  4010.  If  they  find  that  any  board  of  education 
has  failed  to  provide  the  funds  required  by  section  3969,  they 
may  use  part  of  it  instead  of  making  a  levy. 

It  is  urged  that  the  clause  does  not  sufficiently  define  its 
S^S^.^"?^  object;  also,  that  unless  the    commissioners  can 

nONEBS*        CON-  J  '  ' 

S^^LmtST^S  legally  exercise  the  wide  discretion  allowed  by 
TTOR^CTAaTER  ^j^^  tcrms  of  thc  will  the  actual  intent  of  the 
testator  cannot  be  carried  out ;  that  he  would  not  have  made 
the  devise  and  bequest  if  he  had  supposed  that  the  discretion 
of  the  commissioners  would  be  limited  to  the  sphere  of  their 
statutory  powers. 

These  claims  can  best  be  considered  together.  The  pre- 
sumption must  be  that  the  testator  knew  the  law.  When  he 
selected  public  officers,  whose  powers  were  granted  by  stat- 
ute, to  administer  his  bounty  for  a  public  purpose,  in  law  he 
knew  the  limitations  of  their  powers,  although  in  fact  he  may 
have  been  ignorant  of  them.  Whether  actually  ignorant  of 
those  limitations  or  not,  the  testator  used  well-chosen  words. 
They  convey  his  consent  that  the  commissioners  may  freely 
exercise  their  discretion.  Hence,  no  matter  how  largely  the 
legislature  of  the  State  may  add  to  the  power  of  county  com- 
missioners in  educational  matters,  the  terms  of  the  will  per- 
mit the  board  to  exercise  those  powers  according  to  their 
discretion — "  as  seems  best  in  their  judgment  to  promote  and 
advance  the  cause  of  education  in  said  county." 

In  Carder  v.  Commissioners,  16  Ohio  St.  353,  the  devise 
was  to  the  County  pf  Fayette.  No  object  was  named.  The 
court  held  it  good  ;  that  the  property  could  be  used  for  any 
purpose  for  which  a  county  could  lawfully  hold  property. 
The  will  of  James  Christy  is  more  definite.  If  a  county  can 
hold  and  distribute  or  expend  any  funds  for  educational  pur- 
poses within  its  own  bounds,  the  case  cited  is  in  point,  and 
supports  the  judgment  of  Ashtabula  Common  Pleas. 

That  a  county,  under  the  statutes  in  force  in  1880,  could  so 
hold,  distribute,  and  expend  some  funds  we  have  already 
shown.    While  it  may  not  be  material  to  show  that  such 
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funds  could  be  held,  distributed,  or  expended  by  the  commis- 
sioners, section  4010  expressly  directs  such  expenditure  by 
them. 

Unless  under  section  20  the  commissioners  can  take  and 
hold  for  every  purpose  for  which  a  county  can  hold,  own,  or 
expend,  counties  are  left  unrepresented  in  the  subject-matter 
of  said  section  as  to  important  interests.  It  is  true  that  each 
board  of  education  is  competent  to  take  a  devise  or  legacy 
for  its  schools,  but  that  does  not  supply  representation  for 
the  educational  interests  of  the  people  of  the  county.  If  this 
will  had  named  the  school  boards  of  Ashtabula  County  as  de- 
visees and  legatees,  infinite  difficulty  and  embarrassment  in 
administration  would  result.  We  cannot  think  that  the  legis- 
lative body  intended  that  the  testator's  bounty  should  either 
be  given  to  the  whole  State  or  limited  to  a  school  district. 
As  we  read  it,  county  commissioners  may  take  and  hold 
title  to  anything  that  a  county  may  hold  or  own,  although  in 
the  actual  custody  or  expenditure  the  county  must,  under 
some  statute,  act  by  an  officer  or  officers  other  than  its  com- 
missioners. Section  20  clothes  that  board  with  power  to 
take  and  hold,  and  transmit  to  the  proper  custody,  the  subject 
of  the  devise  and  legacy.  In  so  far  as  the  actual  expenditure 
of  the  Christy  residue  must,  under  the  statutes,  be  made  by 
boards  of  education,  such  expenditure  is  within  the  county 
for  educational  purposes.  The  will,  in  effect,  directs  the  com- 
missioners to  determine  what  schools  and  in  what  sums  the 
residue  shall  be  apportioned.  Section  20  gives  them  power 
to  receive  from  the  executor.  Other  statutes  make  it  their 
duty  to  place  county  money,  that  comes  to  their  custody,  in 
the  treasury.  Moneys  so  placed,  designated  as  for  expendi- 
ture in  special  school  districts,  the  auditor  must  credit  to  those 
districts,  and  the  proper  school  board  is  charged  with  the 
actual  expenditure. 

Under  the  terms  of  this  will  we  think  the  legislature  may 
add  to  the  powers  of  the  commissioners  in  educational  mat- 
ters, and  the  board  can  use  such  powers  as  far  as  the  terms  of 
the  will  permit. 

The  judgment  of  the  Common  Pleas  is  affirmed. 

Nash  and  Martin,  JJ.,  dissented. 

Nash,  J. — I  am  unable  to  concur  in  the  conclusion  that  the 
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commissioners  of  Ashtabula  County  have  capacity  to  take 
and  hold  the  real  and  personal  property  attempted  to  be 
given  by  James  Christy  in  his  will  to  the  County  of  Ashtabula 
"  for  educational  purposes,  to  be  under  the  full  control  of 
said  commissioners  to  use  and  expend  as  seems  best  in  their 
judgment  to  promote  and  advance  the  cause  of  education  in 
said  County  of  Ashtabula,'*  This  proposition  is  not  sound 
unless  "  the  cause  of  education"  is  one  of  the  objects  com- 
mitted to  the  care  of  county  commissioners. 

In  the  case  of  Carder  v.  Commissioners  of  Fayette  County, 
i6  Ohio  St.  353,  it  was  held  that  a  county  can  take  property 
by  devise,  and  when  the  devise  is  made  to  the  county  by 
name,  without  limiting  the  uses  of  the  property,  it  vests  in 
the  board  of  commissioners  for  the  use  of  the  county,  and 
may  be  appropriated  by  them  to  any  and  all  authorized 
county  purposes.  These  are  the  support  of  the  poor,  the 
maintenance  of  local  government,  the  establishment  and  re- 
pair of  roads  and  bridges,  and  perhaps  other  purposes.  But 
the  cause  of  education  is  not  one  of  these.  For  this  the 
State  is  divided  into  school  districts,  styled  respectively  city 
districts  of  the  first  class,  city  districts  of  the  second  class, 
village  districts,  special  districts,  and  township  districts  (sec- 
tion 3885,  Rev.  Stats.),  and  each  district  is  provided  with  a 
board  of  education.  These  boards  are  bodies  politic  and 
corporate,  capable  of  suing,  and  being  sued,  contracting  and 
being  contracted  with  ;  acquiring,  holding,  possessing,  and  dis- 
posing of  property,  both  real  and  personal ;  and  taking  and 
holding  in  trust  for  the  use  and  benefit  of  such  districts  any 
grant  or  devise  of  land,  and  any  donation  or  bequest  of 
money  or  other  personal  property,  and  of  exercising  such 
other  powers  as  have  been  conferred  by  the  general  assem- 
bly. Section  3971,  Rev.  Stats.  For  the  support  of  the 
schools  under  their  charge,  money  is  provided  by  the  State, 
and  also  by  the  boards  themselves,  by  annual  levies,  which  it 
is  their  duty  to  make.  The  money  thus  provided  is  expended 
under  their  direction.  Full  provision  is  thus  made  for  the 
proper  promotion  of  the  educational  interests  of  a  county  by 
bodies  corporate,  independent  of  the  county  commissioners. 

Section  3969  Rev.  Stats,  gives  to  county  commissioners 
power  to  do  certain  things  in  case  any  board  of  education 
fails  to  perform  its  duty.     They  acquire  jurisdiction  only 
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where  there  has  been  a  neglect,  and  then  only  over  the  dis- 
trict where  the  omission  occurred.  In  such  case  they  care 
not  for  the  educational  interests  of  the  county,  but  have 
temporary  control  of  this  interest  in  a  small  subdivision  of 
the  county. 

By  section  4010  Rev.  Stats.,  the  board  of  any  school  dis- 
trict in  which  a  children's  home  or  orphans'  asylum  or  a 
county  infirmary  is  located,  is  required,  when  requested  by 
the  trustees  of  such  children's  home  or  orphans'  asylum,  or 
by  the  directors  of  such  infirmary,  to  create  a  separate  school 
therein,  so  as  to  afford  to  the  children  therein  the  advantages 
of  a  common-school  education.  All  that  the  county  commis- 
sioners are  required  to  do  in  such  case  at  the  expense  of  the 
funds  under  their  control,  is  to  furnish  a  room  or  rooms  for 
the  school.  The  money  necessary  for  the  support  of  such 
school  comes  from  the  fiinds  of  the  school  district,  or  from 
the  funds  of  the  institution,  and  the  furniture,  apparatus,  and 
books  for  the  school,  although  furnished,  in  the  first  instance, 
by  the  county  commissioners,  must  be  paid  for  out  of  the 
funds  of  the  institution.  The  exceptional  cases  wherein  the 
county  commissioners  hsCve  a  remote  and  comparatively  un- 
important connection  with  schools  do  not  make  ^'  the  cause 
of  education"  one  of  the  objects  of  their  official  care. 

Section  20  Rev.  Stats,  does  not  authorize  county  commis- 
sioners to  receive  bequests  for  educational  purposes.  It  reads 
as  follows :  "  The  State,  county  commissioners,  township 
trustees,  the  councils,  boards  or  officers  of  municipal  corpo- 
rations, and  the  boards  of  directors,  trustees,  or  other  officers 
of  any  of  the  benevolent,  educational,  penal,  or  reformatory 
institutions,  wholly  or  in  part  under  the  control  of  the  State, 
and  any  of  said  municipalities  or  institutions,  shall  be  capable 
of  receiving,  by  gift,  devise,  or  bequest,  moneys,  lands,  or  other 
property,  for  their  benefit  or  the  benefit  of  any  of  those  under 
their  charge,  and  to  hold  and  apply  the  same  according  to 
the  terms  and  conditions  of  the  gift,  devise,  or  bequest ;  but 
this  section  shall  not  be  held  to  affect  or  change  the  statutory 
provisions  as  to  devises  or  bequests  for  such  purposes." 

This  section  does  not  enlarge  the  powers  possessed  by 
county  commissioners  when  the  case  of  Carder  v.  Commis- 
sioners, before  referred  to,  was  decided.  It  is  contended  that 
the  words  "  or  the  benefit  of  any  of  those  under  their  charge," 

9  Cor.  Cas. — 9 
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contained  in  section  20,  have  extended  their  power  of  receiv- 
ing bequests.  The  commissioners  have  certain  business  in- 
terests and  property  of  the  county  in  their  keeping,  but  they 
do  not  have  persons  under  their  charge.  The  commissioners 
who  codified  our  laws  made  this  section  comprehensive  in 
conferring  the  power  to  receive  bequests  upon  the  State, 
county  commissioners,  township  trustees,  the  councils  and 
boards  or  officers  of  municipal  corporations,  and  the  boards 
of  directors,  trustees,  or  other  officers  of  any  of  the  benevo- 
lent, educational,  penal,  or  reformatory  institutions,  wholly  or 
in  part  under  the  control  of  the  State,  and  of  any  such  muni- 
cipality. To  do  this  they  were  compelled  to  use  language  which 
would  apply  to  some  of  the  bodies  or  official  boards  named, 
but  not  to  others.  The  directors,  trustees,  and  officers  of  the 
benevolent,  educational,  penal,  and  reformatory  institutions 
of  this  State,  and  of  municipalities  and  counties,  have  persons 
wholly  or  in  part  under  their  charge,  but  county  commission- 
ers do  not.  Hence  I  think  that  the  words  of  section  20  ap- 
plicable to  county  commissioners  are  these :  "  County  com- 
missioners shall  be  capable  of  receiving,  by  gift,  devise,  or 
bequest,  moneys,  lands,  or  other  property  for  their  benefit  "— 
for  the  benefit  of  the  objects  under  their  control — "  and  to 
hold  and  apply  the  same,"  etc. 

An  examination  of  the  law  relating  to  orphans*  homes  shows 
that  county  commissioners  have  a  much  nearer  relation  to 
these  benevolent  institutions  than  they  have  to  the  educational 
interests  of  a  county.  If  the  General  Assembly  intended  that 
section  20  should  have  the  broad  application  which  is  now 
sought  to  be  given  to  it,  it  was  an  unnecessary  labor  for  them 
to  place  section  923  Rev.  Stats,  in  the  statutes,  and  g^ve 
again  to  the  commissioners  of  the  several  counties  power  to 
receive  bequests  for  the  purpose  of  a  site  and  erection  of  an 
orphan-asylum  thereon,  and  to  maintain  the  same. 

Devises  to  Municipal  Corporations  Generally  at  Common 
Law. — At  common  law  a  corporation  may  take  real  or  personal  property 
by  devise  or  bequest.  The  present  rule  as  to  devises  to  municipalities  is 
thus  laid  down  by  Judge  Dillon  :  "  Municipal  and  public  corporations  may 
be  the  objects  of  public  and  private  bounty.  This  is  reasonable  and  just 
They  are  in  law  clothed  wtih  the  power  of  individuality.  They  are  placed 
by  law  under  various  obligations  and  duties.  Legacies  of  personal  prop- 
erty, devises  of  real  property,  and  gifts  of  either  species  of  property 
-directly  to  the  corporation,  and  for  its  own  use  and  benefit,  intended  to 
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and  which  have  the  effect  to  ease  them  of  their  obligations  or  lighten  the 
burdens  of  their  citizens,  are  valid  in  law.  in  the  absence  of  disabling  or 
restraining  statutes.  Thus  a  conveyance  of  land  to  a  town  or  other  public 
corporation  for  benevolent  or  public  purposes,  as  for  a  site  for  a  school 
house,  city  or  town  house  and  the  like,  is  based  upon  a  efficient  considera- 
tion, and  such  conveyances  are  liberally  construed  in  support  of  the  ob- 
ject named."    2  Dill.  Mun.  Corp.  §  566. 

Instances. — Examples  of  the  above  rule  are,  amongst  others,  the  follow- 
ing :  A  school  district  may  take  a  fund  bequeathed  it  to  be  invested  in  a 
library.  Maynard  v.  Woodard,  36  Mich.  423.  A  town  may  take  a  bequest 
for  a  high  school.  Hathaway  v,  Sackett,  32  Mich.  97.  County  commis- 
sioners may  take  a  bequest  for  orphan  poor  and  other  destitute  persons  in 
such  county.  Board  of  Comr's  v,  Rogers,  55  Ind.  297 ;  Craig  v.  Secrist, 
54  Ind.  419.  Redfield  lays  down  the  rule  for  New  York  State  very 
broadly.  '*  So,  also,  real  and  personal  estates  may  be  granted  to  the  cor- 
poration of  any  city  or  village  of  this  State  (New  York),  in  trust,  for  any 
purpose  of  education  or  the  diffusion  of  knowledge,  or  for  the  relief  of 
distress,  or  for  parks,  gardens,  or  other  ornamental  grounds,  or  grounds  for 
the  purpose  of  military  parades  and  exercise,  or  health  and  recreation, 
within  or  near  such  city  or  village.  And  property  may  also  be  g^ranted  to 
superintendents  or  common  schools  of  any  town,  and  to  trustees  of  school 
districts  in  trust  for  the  benefit  of  the  common  schools  of  the  town,  or  of 
the  schools  of  the  district."  Redfield's  Surrogate  Law  and  Practice,  190. 
See  also  Adams  v.  Perry,  43  N.  Y.  487 ;  Yates  v,  Yates.  9  Barb.  324.  And 
this  appears  to  be  the  law  throughout  the  United  States.  ^  Dill.  Mun. 
Corp.  §  566. 

Bequest  to  county  "for  the  benefit  of  public  schools"  is  not  void  for 
uncertainty.  Bell  County  v.  Alexander,  22  Tex.  350.  But  a  bequest  to 
••  school  commissioners"  was  held  void  because  they  were  not  a  corporate 
body.  Janey's  Executors  v,  Latine,  4  Leigh.  (Va.)  327. 

Bequest  "to  the  orphans"  of  a  municipality  was  sustained.  Succession  of, 
etc  2  Rob.  (La.)  438,  and  in  Richmond  v.  State,  5  Ind.  334,  a  devise  of 
real  property  "  to  be  forever  appropriated  to  the  education  of  children  of 
this  town"  was  sustained. 

A  will  by  which  the  testator  devised  "  one  third  of  all  his  property,  real 
yid  personal,  to  the  City  of  St.  Louis  in  trust,  to  be  and  constitute  a  fund 
to  furnish  relief  to  all  poor  emigrants  and  travellers  coming  to  St.  Louis 
on  their  way  bona  fide  to  settle  in  the  West,"  was  sustained  in  Chambers  v. 
St.  Louis,  29  Mo.  543. 

A  bequest  to  Philadelphia  to  buy  ground  on  which  to  build  a  hospital 
and  maintain  the  same  was  held  valid.  Mayor  of  Philadelphia  v,  Elliott, 
3  Rawle  (Pa.),  170. 

Bequest  "  to  the  citizens  of  W.  to  purchase  a  fire-engine"  was  sustained 
as  a  charitable  gift — ^the  name  being  considered  immaterial.  Wright  v. 
Linn,  9  Barr  (Pa.),  433;  v/V^  Kirk  v.  King,  3  Barr  (Pa.),  436;  and  6  Barr 

(Pa.),  31. 

A  devise  to  a  town  or  parish  to  maintain  schools  is  valid.  First  Parish 
in  Sutton  v.  Cole,  3  Pick.  232. 
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A  devise  to  a  town  of  land,  "all  the  interest  thereof  to  be  laid  out  in  re- 
pairing highways  and  bridges  yearly,  and  not  to  be  expended  for  any  other 
use,  is  a  devise  for  a  public  and  charitable  use,  and  is  valid  under  the 
statute  relating  to  lands  given  for  public  use."  Town  of  Hamden  v.  Rice, 
24  Conn.  349. 

A  town  may  also  be  made  the  beneficiary  of  a  bequest  in  trust.  Brown 
V,  Brown,  7  Ore.  285. 

A  legacy  to  a  t6wn  to  erect  a  town  house  for  transacting  town  business 
is  valid  as  a  charitable  bequest.  Coggeshall  v,  Pelton,  7  John.  Ch.  292; 
citing  Attorney-General  v,  Clarice,  Amb.  422  ;  Jones  v.  Williams,  Amb.  651. 

A  town  may  receive  by  bequest  a  sum  of  money  the  income  of  which  is 
to  be  invested  yearly  in  the  purchase  and  display  of  United  States  flags. 
And  although  a  forfeiture  be  provided  for  in  case  the  town  should  omit  to 
fulfil  the  condition,  the  town  may  without  risk  of  forfeiture  expend  a 
reasonable  portion  of  the  income  of  the  fund  to  buy  and  erect  flag-stafis, 
ropes,  halliards,  and  other  necessary  paraphernalia.  Sargent  v,  Cornish, 
54  N.  H.  18. 

Grants  to  support  bridges  and  highways  were  held  not  to  be  within  the 
statutes  of  mortmain  of  Hefiry  VIII.,  because  of  their  public  and  chari- 
table character.  Porter's  Case,  i  Coke,  26 ;  to  which  case  Lord  Coke  added 
this  note:  "That  any  man  at  this  day  may  give  lands,  tenements,  and 
hereditaments  to  any  person,  etc.,  for  the  finding  of  a  preacher,  mainten- 
ance of  a  school,  relief  and  comfort  of  maimed  soldiers,  sustenance  of 
poor  people,  reparation  of  churches,  bridges,  and  highways,  for  education 
and  preferment  of  orphans,"  etc. 

In  the  McDonough  will  case  (Executors  of  McDonough  v,  Murdock,  15 
How.  367)  the  subject  of  bequests  to  municipalities  was  exhaustively  con- 
sidered both  by  counsel  and  by  the  United  States  Supreme  Court,  and  the 
civil  and  common  systems  of  jurisprudence  were  compared  upon  the 
points  involved.  The  case  was  this :  McDonough,  a  citizen  of  Louisiana, 
made  a  will  in  which,  after  bequeathing  certain  legacies  not  involved  in  the 
present  controversy,  he  gave,  willed,  and  bequeathed  all  the  rest,  residue, 
and  remainder  of  his  property  to  the  corporations  of  the  cities  of  New 
Orleans  and  Baltimore  forever,  one-half  to  each  for  the  education  of  the 
poor  in  those  cities.  The  estate  was  to  be  converted  into  real  property, 
and  managed  by  six  agents,  three  to  be  appointed  by  each  city.  No 
alienation  of  this  general  estate  was  ever  to  take  place,  under  penalty  01 
forfeiture,  when  the  States  of  Maryland  and  Louisiana  were  to  bdtome  his 
residuary  devisees  for  the  purpose  of  educating  the  poor  of  those  States. 
It  was  keld^  that  although  there  is  a  complexity  in  the  plan  by  which  the 
testator  proposed  to  effect  his  purpose,  yet  his  intention  is  clear  to  make 
the  cities  his  legatees ;  and  his  directions  about  the  agency  are  merely  sub- 
sidiary to  the  general  objects  of  his  will,  and,  whether  legal  and  prac- 
ticable or  otherwise,  can  exert  no  influence  over  the  question  of  its 
validity.  That  the  City  of  New  Orleans,  being  a  corporation  established 
by  law,  has  a  right  to  receive  a  legacy  for  the  purpose  of  exercising  the 
powers  which  have  been  granted  to  it,  and  amongst  these  powers  and 
duties  is  that  of  establishing  public  schools  for  gratuitous  education.  (This 
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ruling  was  followed  in  Pcrin  7/.  Carey,  24  How.  465.)  That  the  testator 
might  define  the  use  and  destination  of  his  legacy.  That  the  conditions 
attached  to  the  legacy,  the  prohibition  to  alienate  or  to  divide  the  estate, 
or  to  separate  in  its  management  the  interests  of  the  cities,  or  their  care 
and  control,  or  to  deviate  from  the  testator's  scheme,  do  not  invalidate  the 
bequest,  because  the  Louisiana  Code  provides  that  "  in  all  dispositions  inter 
'z/ivos  and  mortis  causa^  impossible  conditions,  those  which  are  contrary  to 
the  laws  or  to  morals,  are  reputed  not  written."  That  the  City  of  Balti- 
more is  entitled  to  receive  this  legacy  under  the  laws  of  Maryland,  and  the 
laws  of  Louisiana  do  not  forbid  it.  The  provision  in  the  Louisiana 
Code,  that  "  donations  may  be  made  in  favor  of  a  stranger,  when  the 
laws  of  his  country  do  not  prohibit  similar  dispositions  in  favor  of  a  citi- 
zen of  this  State,"  does  not  probably  apply  to  citizens  or  corporations  of 
the  Union.  And  in  case  of  failure  of  the  devise  to  the  cities,  the  limita- 
tion over  to  the  States  would  have  been  operative. 

Exceptions  to  General  Rule.— But  it  is  decided  that  the  United 
States  cannot  take  property  by  devise  for  the  purposes  of  a  general  charity. 
*  The  government,"  says  Mr.  Redfield,  "  exists  under  grants  of  power,  ex- 
press or  implied,  in  a  written  constitution,  and  the  functions  of  all  the  de- 
partments are  definitely  limited  and  arranged,  and  it  is  not  within  its  ex- 
press or  implied  power  to  administer  a  charity."  Redfield's  Law  and  Prac. 
of  Sur.  Courts,  196,  citing  Levyz/.  Levy,  33  N.  Y.  97 ;  rev'g  40  Barb.  585; 
Matter  of  Fox,  52  N.  Y.  530 ;  rev'g  63  Barb.  1 57.  In  Chapman  v.  School 
District,  Deady  139,  the  City  of  Portland,  Oregon,  was  decided  not  to  be 
successor  to  trustees  elected  to  erect  a  school  and  meeting-house.  The 
facts  were  these :  When  the  City  of  Portland,  Oregon,  was  a  settlement  of 
not  more  than  100  persons  living  in  ten  or  twelve  houses,  some  of  the 
residents  of  the  place  and  neighborhood  agreed  to  contribute  money  to 
build  a  school  and  meeting-house  for  their  own  use  and  to  be  managed  by 
such  persons  as  a  majority  of  the  contributors  chose.  Three  trustees  were 
selected  and  authorized  to  buy  a  lot  and  provide  for  the  erection  of  a  build- 
ing thereupon.  To  these  "  trustees  of  the  school  and  town  meeting-house 
of  Portland,  and  their  successors  in  office,"  a  bond  for  a  deed  to  a  lot  was 
executed,  upon  condition  that  such  lot  was  to  be  held  by  the  trustees  for 
school  or  meeting-house  purposes,  exclusive  of  any  restrictions  of  any 
school  law.  Held,  that  the  trustees  or  corporation  ir^tended  by  the  bond 
were  a  private  corporation  to  which  neither  the  school  district  No.  i  of 
Multonomah,  nor  the  City  of  Portland,  were  successors,  nor  authorized  to 
administer  the  trust. 

And  the  United  States  Supreme  Court  in  United  States  v.  Fox,  94  U.  S. 
315.  affirming  same  case  in  52  N.  Y.  ^y:>,heid,  a  devise  of  land  in  New 
York  to  the  United  States  for  the  purpose  of  assisting  to  discharge  the 
debt  contracted  by  the  war  to  suppress  the  Rebellion  was  invalid.  But 
this  was  solely  because  by  the  law  of  New  York  none  but  a  natural  person 
or  corporation  created  by  that  State  with  authority  to  take  by  devise* 
could  be  a  devisee  of  lands  in  that  State.  Where  not  prohibited  by 
statute,  a  devise  or  bequest  for  such  a  purpose  is  a  good  charitable  gift. 
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Russell  V.  Allen.  107  U.  S.  163;  Nightingale  v.  Goulburn,  5  Hare,  484;  2 
Phil.  594;  Dickson  v.  United  States,  125  Mass.  311. 

And  Judge  Dillon  says :  "  But  municipal  corporations  cannot  hold  lands 
in  trust  for  any  object  or  matter  foreign  to  the  purpose  for  which  they  are 
created  and  in  which  they  have  no  interest."  2  Dill,  Mun.  Corp.  §  573, 
citing  Plowd.  103;  i  Kydon  Corp.  72;  Howe,  in  re  i  Paige  (N.  Y.),  214: 
Trustees  v,  Peaslee,  15  N.  H.  317;  Farmers*  Loan,  etc..  Co.  v,  Carroll,  5 
Barb.  613;  Hornbeck  v,  Westbrook,  9  Johns.  73;  North  Hempstead  v, 
Hempstead,  2  Wend.  109 ;  Cog^^eshall  v,  Pelton,  7  John.  Ch.  292  ;  Sloan  v, 
McConahy,  4  Ohio.  157;  Trustees  v,  Peaslee,  15  N.  H.  317,  holding  that 
authority  to  establish  an  institution  "for the  instruction  of  youth'*  cannot 
become  a  trustee  of  funds  and  an  income  to  be  paid  for  the  support  of 
missionaries. 

Legislative  Control  over  Devises  to  Municipalities.— But 
while  a  municipal  corporation  may  take  property  in  trust  for  charitable 
purposes,  the  legislature  may  divest  it  of  control  over  such  property  and 
put  it  in  charge  of  other  trustees.  This  is  decided  in  Philadelphia  v.  Fox, 
64  Pa.  St.  169,  a  case  wherein  the  legislature  took  away  from  Philadelphia 
the  power  ^o  administer  the  trusts  created  by  Mr.  Girard's  will,  and  con- 
ferred it  upon  a  new  independent  board  of  trustees  not  appointed  by  the 
city.  In  this  case  the  opinion  was  written  by  Mr.  Justice  Sharswood,  and 
is  well  worth  careful  perusal.  See  in  this  connection  Vidal  v.  Girard 
Executors,  2  How.  127. 

Where  there  is  a  valid  devise  to  a  corporation  in  trust  for  certain  charit- 
able purposes,  unaffected  by  any  question  as  to  its  validity  because  of  super- 
stition, the  sovereign  may  interfere  to  enforce  the  execution  of  the  trust, 
either  by  changing  the  administrator  if  the  corporation  be  dissolved  or.  if 
not,  by  modifying  or  enlarging  its  franchises,  provided  the  trust  be  not  per- 
verted and  no  wrong  be  done  to  the  beneficiaries.  Where  the  trustee  is  a 
corporation,  no  modification  of  its  franchises  or  change  in  its  name,  while 
its  identity  remains,  can  affect  its  right  to  hold  property  devised  to  it  for 
any  purpose,  faor  can  a  valid  vested  estate  in  trust  lapse  or  become  for- 
feited by  any  misconduct  in  the  trustee  or  inability  in  the  corporation  to 
execute  it,  if  such  existed.  Charity  never  fails ;  and  it  is  the  right  as  well 
as  the  duty  of  the  sovereign  by  its  courts  and  public  officers,  as  also  by 
l^islation  if  needed,  to  have  the  charity  properly  administered.  Girard 
V,  Philadelphia,  4  Phil.  413.  And  where  property  is  vested  in  a  munici- 
pality in  trust,  heirs  of  the  testator  have  no  right  to  interfere  by  bill  quia 
timet,  because  they  anticipate  future  perversions  of  the  charity  by  the 
corruption  or  folly  of  the  municipal  corporation,  and  the  moral  impossi- 
bility of  its  just  administration.  Girard  v.  Philadelphia,  4  Phila.  413.  See 
also  Girard  v,  Phila.,  7  Wall.  i. 
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State  of  Ohio  ex  rel.  Manix 

V. 

Turpen,  Auditor,  etc. 

{Advance  Case,  Ohio,     June  9,  1885.) 

The  provisions  of  section  877  R.  S.  requiring  county  commissioners  to 
publish  notice  of  their  intention  to  purchase  any  lands  or  erect  any  build- 
ing do  not  apply  to  proceedings  under  section  929  et  seq,  for  the  pur- 
chase of  lands  for  a  children's  home. 

Where  the  commissioners  of  a  county  have,  in  conformity  with  the  re- 
quirement of  section  929  R.  S.,  formally  accepted  a  proposition  for  the 
sale  and  conveyance  of  lands,  for  the  erection  thereon  of  a  children's 
home,  accepted  a  duly  executed  deed  therefor,  delivered  the  same  to  the 
recorder  for  record,  taken  possession  of  the  land,  allowed  the  purchase- 
price,  and  ordered  the  county  auditor  to  draw  his  warrant  on  the  county 
treasurer  for  the  amount  of  it,  they  have  no  power,  in  the  absence  of  fraud, 
imposition,  or  failure  of  consideration,  to  rescind  such  order  and  direct 
the  auditor  to  withhold  his  warrant  for  the  sum  so  allowed. 

The  adoption  by  the  commissioners,  in  such  case,  of  a  resolution  in 
form  rescinding  their  former  action,  and  directing  the  auditor  to  withhold 
his  warrant,  furnishes  no  excuse  to  such  auditor  for  his  refusal  to  draw 
his  warrant  on  the  treasury  in  obedience  to  the  original  order. 

A  writ  of  mandamus  is  a  proper  remedy  in  such  case  to  compel  the  au- 
ditor of  the  county  to  draw  his  warrant  in  favor  of  the  grantor  of  the 
land  for  the  amount  of  the  purchase-price  as  allowed  by  the  commissioners. 

The  right  to  a  writ  of  mandamus  to  enforce  the  performance  of  an 
official  act  by  a  public  officer  depends  upon  his  legal  duty,  and  not  upon 
his  doubts;  and  where  his  duty  is  clear,  its  performance  will  not  be  ex- 
cused by  his  doubts  concerning  it,  however  strong  or  honest  they  may  be. 

This  is  a  proceeding  in  mandamus  to  compel  the  auditor 
of  Darke  County  to  issue  his  warrant  upon  the  treasury  oi 
that  county  in  favor  of  the  relator  for  the  sum  of  $13,898.90, 
to  pay  for  a  site  purchased  from  him  by  the  commissioners 
of  that  county  for  a  children's  home.  The  commissioners 
having  taken  the  necessary  steps  therefor,  a  proposition  to 
establish  a  children's  home,  and  to  raise  by  taxation  the  sum 
of  $25,000  for  the  purchase  of  a  site  and  the  erection  thereon 
of  suitable  buildings,  was  adopted  by  the  electors  of  Darke 
County  at  the  April  election,  1882.  The  tax  was  levied,  and 
the  entire  amount  was  collected  before  the  commencement 
of  this  proceeding. 

On  November  8,  1883,  a  proposition  of  the  relator  to  sell 
about  one  hundred  and  twenty  acres  of  his  farm  at  $115  per 
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acre  was  accepted  by  the  commissioners,  and  the  further  con- 
sideration of  the  proposition  was  postponed  to  November 
28,  1883,  when  the  commissioners  resolved  to  purchase 
120^  acres  of  his  farm  at  $115  per  acre,  and  that  the  same 
should  be  used  as  a  site  for  the  home.  It  was  further  **  or- 
dered that,  on  presentation  of  a  deed  for  said  lands  by  said 
George  W.  Manix,  the  auditor  of  said  county  issue  an 
order  on  the  county  treasurer  for  said  purchase-money  of 
$  1 3,898.90."  A  deed  duly  executed  was  thereupon  delivered  by 
Manix  to  the  commissioners,  who  accepted  it  in  open  session, 
and  caused  it  to  be  left  for  record  on  the  same  day  with  the 
recorder  of  the  county,  who  soon  thereafter  recorded  it. 
Upon  the  delivery  and  acceptance  of  the  deed,  a  further 
order  was  made  reciting  these  facts,  and  directing  the  auditor 
to  draw  his  warrant  on  the  treasury  for  the  agreed  purchase- 
price  of  the  farm.  By  arrangement  between  the  commis- 
sioners and  the  relator,  the  latter  was  to  remain  upon  ,and 
care  for  the  land  so  purchased  until  the  commissioners  should 
require  actual  possession  of  it,  when  it  was  to  be  wholly  sur- 
rendered to  the  latter. 

No  notice  such  as  is  required  by  section  877  R.  S.  was 
given  by  the  commissioners  of  their  intention  -to  make  the 
purchase.  On  the  3d  of  December,  1883,  a^^d  after  the  trans- 
actions above  recited,  one  member  of  the  board  of  commis- 
sioners retired,  upon  the  expiration  of  his  term  of  office,  and 
his  successor  was  qualified,  and  entered  upon  the  duties  of  his 
office.  On  the  15th  of  December,  1883,  the  board  of  commis- 
sioners, as  then  constituted,  adopted  a  resolution,  in  form  re- 
scinding and  for  the  purpose  of  rescinding  the  resolutions  of 
November  28th,  purchasing  the  farm,  locating  the  site,  and 
ordering  the  auditor  to  draw  his  warrant.  On  the  28th  of 
November,  1883,  after  the  commissioners  had  ordered  the 
auditor  to  issue  his  warrant,  as  above  stated,  legal  proceed- 
ings were  commenced  to  enjoin  the  issuing  thereof,  which 
were  pending  until  the  May  Term  of  the  District  Court  of 
Darke  County,  1884,  when  they  were  finally  dismissed. 
After  such  dismissal  the  relator  demanded  of  the  defendant 
that  he  issue  his  warrant,  acording  to  the  order  of  the  com- 
missioners, which  was  refused.  In  August,  and  again  on  the 
4th  of  September,  1884,  the  relator  notified  the  defendant 
that,  on  the  9th  of  September,  1884,  he  would  apply  for  an 


Digitized  by 


Google 


STATE  OF  OHIO  V.   TURPEN.  121 

alternative  writ  herein,  and  on  the  loth  of  that  month  such 
writ  was  allowed  and  issued.  On  the  9th  of  September, 
1884,  the  commissioners  purchased  another  tract  of  land  as  a 
site  for  a  children's  home,  for  which  they  paid  the  money  in 
December,  1884. 

The  issues  joined  were  tried  upon  the  pleadings  and  evi- 
dence, and  the  facts  admitted  or  found  by  the  court,  so  far  as 
they  are  considered  in  the  opinion,  are  stated  above.  The 
defendant  maintained  :  i,  that  the  failure  to  give  the  notice 
required  by  section  877  R.  S.  was  fatal  to  the  validity  of  the 
proceedings  of  the  commissioners ;  2,  that  the  commissioners 
had  full  power  to  pass  the  rescinding  resolutions  of  Decem- 
ber 15,  1883,  ^nd  abandon  the  contract;  3,  that  the  relator  is 
not  entitled  to  this  extraordinary  writ  of  mandamuSy  but  has 
an  adequate  remedy  at  law. 

H,  y.  Booth,  George  B.  Okey,  Anderson  &  Chenoweth^  and  M. 
T.  Allen  for  relator. 

y.  Riley  Knox  and  D.  C.  Meeker  for  defendant 

Owen,  J. — i.  The  commissioners  proceeded  under  section 
929  R.  S.  This  and  the  following  sections  to  950,  in-  kotiob  of  pub. 
elusive,  provide  a  complete  scheme  for  the  organiza-  SbSokSb."^ 
tion,  management,  and  support  of  children's  homes.  The 
requirement  of  section  929,  that,  before  the  submission  of  the 
question  of  the  purchase  of  a  site  and  the  erection  of  buidingfs 
to  the  electors  of  the  county,  notice  of  such  election  shall  be 
published  four  weeks  in  two  or  more  newspapers  of  the 
county,  was  complied  with.  Section  877  R.  S.  provides 
that  **  before  the  county  commissioners  purchase  any  lands 
or  erect  any  building  or  bridge  the  expense  of  which  exceeds 
$1000,  they  shall  publish  and  circulate  hand-bills,  and  publish  in 
one  or  more  newspapers  of  the  county,  notice  of  their  intention 
to  make  such  purchase,  erect  such  building  or  bridge,  and  the 
location  of  the  same,  for  at  least  four  consecutive  weeks  prior 
to  the  time  that  such  purchase,  building,  or  location  is  made ; 
and  they  shall  hear  all  petitions  for  and  remonstrances  against  * 
such  pro(>osed  purchase,  location,  or  improvement.  68  Ohio 
L.  103,  sec.  19 ;  63  Ohio  L.  32,  sec.  2.** 

The  defendant  maintains  that  the  failure  to  comply  with 
the  requirements  of  this  section  is  fatal  to  the  validity  of  the 
action  of  the  commissioners,  and  a  complete  answer  to  the 
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petition  of  the  relator.  It  is  conceded  that  the  provisions 
embodied  in  this  section  by  the  revision  of  1880  were  origin- 
ally limited  to  the  purchase  of  lands  for  and  the  erection 
thereon  of  court-houses,  jails,  and  county  infirmaries,  and  the 
building  of  bridges.  The  act,  of  which  these  provisions  were 
a  part,  related  to  this  subject  alone.  The  only  change  effect- 
ed by  the  revision  is,  that  the  words  *'as  provided  by  this 
act,"  which  originally  occurred  between  the  words  *'  bridge" 
and  "  the  Expenses,"  are  omitted.  It  is  contended  that  the 
codifying  commissioners  intended,  by  the  omission  of  these 
words  from  the  new  section  877,  to  enlarge  its  operation. 
No  such  requirement  of  notice  as  is  now  found  in  this  sec- 
tion was  to  be  found  in  any  of  the  provisions  relating  to 
children's  homes  prior  to  the  revision  of  1880.  In  Allen  v. 
Russell,  39  Ohio  St.  337^  it  is  said :  "  Where  all  the  general 
statutes  of  a  State,  or  all  on  a  particular  subject,  are  revised 
and  consolidated,  there  is  a  strong  presumption  that  the  same 
construction  which  the  statutes  received,  or,  if  their  interpre- 
tation had  been  called  for,  would  certainly  have  received, 
before  revision  iand  consolidation,  should  be  applied  to  the 
enactment  in  its  revised  and  consolidated  form,  although  the 
language  may  have  been  changed." 

In  Comrs.  v.  Board  of  Public  Works,  39  Ohio,  632,  it  is 
said :  "  Particular  and  positive  provisions  of  a  prior  act  are 
not  affected  by  a  subsequent  statute  in  general  terms,  and  not 
expressly  contradicting  the  provisions  of  the  prior  act,  unless 
such  intention  is  clear."  As  the  chapter  in  which  section  877  is 
found  was  a  compilation  and  consolidation  of  numerous  acts, 
the  retention  of  the  words  "  as  required  by  this  act "  would 
have  been  an  absurdity.  Their  omission  is  accounted  for 
upon  other  grounds  than  that  of  an  intention  to  extend  the 
application  of  the  requirements  of  this  section  to  subjects  not 
originally  within  its  operation.  There  is  no  warrant  for  the 
conclusion  that,  by  the  mere  omission  of  these  words,  it  was 
intended  to  apply  section  877  to  the  provisions  relating  to 
children's  homes,  which  have  been  brought  into  the  revision 
also,  without  substantial  change  from  their  original  form. 

2.  Was  the  auditor  excused  from  issuing  his  warrant  by  the 
coMMwsioNKBB  resolutiou  of  December  15,  in  form  rescinding  the 
ORDBE  OF  PAY-  formcr  order  directing  him  to  issue  his  warrant  for 
CHASE  PMC*,      the  agreed  purchase-price  of  the  farm?    That  the 
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power  of  the  commissioners  to  make  and  execute  the  contract 
for  the  purchase  of  the  land  of  the  relator  was  ample  is  un- 
questioned.  No  considerations  of  public  policy,  fraud,  or 
abuse  of  discretion  are  shown  to  have  intervened  to  impair 
or  qualify  this  power.  Before  the  attempted  rescission  of  their 
former  action  by  the  commissioners,  the  proposition  of  the 
relator  to  sell  his  land  had  been  accepted.  The  deed  was 
duly  executed  and  delivered,  accepted  by  the  commissioners, 
and  by  them  delivered  to  the  recorder  to  be  recorded.  Sub- 
stantially and  practically,  possession  had  been  delivered  to 
and  accepted  by  the  commissioners.  They  had  ordered  the 
auditor  to  draw  his  warrant  upon  the  treasurer  for  the 
amount  of  the  purchase-money.  When  this  order  was  made, 
the  power  of  the  commissioners  over  the  public  funds  was 
exhausted.  In  fact,  everything  which  either  party  to  the 
contract  could  do  toward  its  execution  was  accomplished. 
The  right  of  the  relator  to  his  purchase-money  was  then 
complete.  It  was  a  right  growing  out  of  a  contract  which 
the  other  contracting  party  had  abundant  authority  to  make. 
It  was  unafifected  by  any  considerations  of  fraud,  imposition, 
or  failure  of  consideration.  It  was  not  in  the  power  of  the 
commissioners,  by  any  act  of  theirs,  to  divest  him  of  the 
right  which  had  so  vested  in  the  relator,  or  to  impair  any  of 
the  contract  rights  or  obligations  which  flowed  from  the 
transaction.  This  is  practically  conceded  ;  but  it  is  main- 
tained that  the  order  directing  the  auditor  to  withhold  his 
warrant  impairs  no  contract  right  of  the  relator,  but  simply 
affects  his  remedy. 

This  position  is  untenable.  The  order  of  the  commis- 
sioners directing  the  Auditor  to  draw  his  warrant  on  the 
treasurer  in  favor  of  the  relator  was  the  only  means  by  which 
they  could  fully  perform  and  execute  the  contract  on  their 
part.  By  this  act  their  power  over  the  subject  of  the  contract 
was  expended  and  the  rights  of  the  relator  fixed.  To  recall 
or  rescind  their  action  in  this  behalf  would  be  a  substantial 
and  serious  interference  with  a  most  important  contract  right 
of  the  relator. 

A  statute  of  Indiana  authorized  the  county  commissioners 
to  purchase  a  "  tract  of  land  "  for  an  asylum  for  the  poor. 
The  board  provided  one  tract  and  then  undertook  to  purchase 
another.     It  was  held  that  "  when  the  board  have  acted,  and 
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provided  a  farm  for  the  occupancy  of  the  poor  of  the  county, 
their  legislative  power  on  that  subject  is  exhausted."  Hanna 
V.  Commissioners  Putnam  Co.,  29  Ind.  170;  see,  in  support 
of  the  same  general  principle,  Nelson  v.  Milford,  7  Pick.  18 ; 
Hall  V.  Holden,  116  Mass.  172;  New  Orleans  v.  Church  of 
St  Louis,  II  La.  Ann.  244;  Appeal  of  Comrs.,  57  Pa.  St.  452; 
Western  Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa.  St  175; 
Indianapolis  v.  Indianapolis  Gas-light  &  Coke  Co.,  66  Ind. 
396 ;  State  v.  Board  of  Education,  35  Ohio  St.  368 ;  State  v. 
Hastings,  15  Wis.  75. 

The  case  oi  Ex  parte  Black,  i  Ohio  St.  36,  is  relied  upon  by 
the  defendant  as  authority  establishing  the  power  of  the 
commissioners  to  rescind  their  action  ordering  the  auditor  to 
issue  his  warrant  in  favor  of  the  relator.  The  distinction 
between  that  case  and  the  case  at  bar  will  be  found,  upon  a 
thoughtful  examination,  to  be  marked.  The  commissioners  of 
Hamilton  County  had,  in  pursuance  of  a  special  act  author- 
izing it,  entered  into  a  contract  with  Milton  H.  and  Alfred  M. 
Cook,  partners,  for  the  erection  of  public  buildings  for  the 
use  of  the  county.  After  the  Cooks  had  made  substantial 
progress  with  the  work,  two  of  the  commissioners,  acting  for 
the  board,  and  without  the  assent  of  the  third,  ordered  all 
work  suspended.  Black,  the  relator,  who  was  the  third  com- 
missioner, applied  to  this  court  for  a  writ  of  mandamus  to 
compel  the  board  of  commissioners  to  proceed  with  the 
work.  The  Cooks  were  not  complaining.  The  writ  was  re- 
fused. Thurman,  J.,  said  :  "  Let  the  validity  of  the  contract 
be  assumed  for  present  purposes ;  what  claim  does  it  give 
the  relator  to  the  writ  he  seeks  ?  If  any  individual  right  has 
been  violated  by  its  breach,  it  is  the  right  of  the  Cooks,  and 
they  ask  for  no  mandamus.  Were  they  to  do  so,  it  would 
possibly  be  a  sufficient  answer  to  say  that  they  have  no  right, 
under  the  contract,  to  any  specific  thing ;  that  their  whole 
compensation  is  to  be  in  money ;  and  that  an  action  at  law 
would  afford  them  a  plain  and  adequate  mode  of  redress. 
But  it  is  unnecessary  to  say  what  we  would  do  were  they  the 
relators.  It  is  sufficient  that  Black  has  no  right  to  prosecute 
for  them.  .  .  .  But  it  is  said  that  this  is  to  repudiate  a  con- 
tract by  the  commissioners.  It  is  not  so.  It  is  only  to  say 
that  mandamus  is  not  the  proper  remedy."  Why  mandamus 
was  not  the  proper  remedy  in  that  case  will  be  considered  in 
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another  part  of  this  opinion.  The  case  is  strong  authority 
for  the  proposition  that,  in  the  present  case,  the  contract  rights 
of  the  relator  must  be  faithfully  and  fully  respected.  That 
the  rights  of  the  Cooks  under  the  contract  could  be  impaired 
by  the  action  of  the  commissioners  is  expressly  repudiated. 
In  that  case  the  contract  was  but  part  executed.  In  that 
case  at  bar,  each  party  had  done  all  that  was  in  his  power  to 
perform  it 

If  we  concede  the  right  and  power  of  the  commissioners  to 
change  or  modify  their  established  plan  for  the  erection  of  a 
home,  still,  as  the  contract  with  Manix  was  within  their 
authority,  and  was  fully  performed,  the  title  to  the  land, 
which  is  admitted  to  be  good,  became  vested  in  the  county, 
and  they  were  clothed  with  abundant  capacity  to  convey  it 
to  any  person,  and  appropriate  its  proceeds  to  the  purposes 
of  a  home.     Taylor  v,  Bing^ord,  37  Ohio  St  262. 

But  no  facts  have  been  made  to  appear  upon  this  hearing 
which  justified  the  commissioners  in  the  attempt  to  revoke  or 
rescind  the  acts  which  they  had  done  in  performance  of  their 
contract 

In  State  v.  Commissioners  Henry  Co.,  31  Ohio  St  211,  the 
defendants,  under  the  authority  of  a  special  act,  levied  and 
collected  part  of  the  taxes  necessary  for  the  building  of  a 
bridge.  They  then  abandoned  the  purpose  of  building  the 
bridge,  and  declined  to  make  further  levies.  It  was  held 
that  they  will  not  be  compelled  by  mandamus^  at  the  suit  of 
tax-payers,  to  build  the  bridge  or  make  further  levies  for  that 
purpose.  The  soundness  of  this  case,  and  of  Ex  parte  Black, 
supra^  are  unquestioned.  But  let  it  be  supposed  that,  in 
either  case,  a  contractor  had  performed  his  contract  and  the 
commissioners  had  allowed  him  his  stipulated  compensation, 
and  directed  the  auditor  to  draw  his  w^arrant  therefor. 
Would  it  be  claimed  that  the  power  to  suspend  or  abandon 
the  prosecution  of  the  work  involved  the  right  to  rescind  or 
revoke  their  allowance  to  the  contractor  and  direction  to  the 
auditor?  Surely,  a  proposition  so  at  war  with  the  inviolabil- 
ity of  contract  obligations  will  not  be  seriously  contended 
for.  If  we  are  right  in  this  conclusion,  it  follows  that  the 
commissioners  could  not  impair  the  plaintiff's  rights  by  the 
purchase  of  other  lands  for  the  purposes  of  a  home. 

3.  Is  mandamus  the  proper  remedy?    In  Ex  parte  Black, 
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makdamub  lob  ^^  ^^  ^^^  clear  that  mandamus  would  not  lie  in 
SLtoo  "  'of  tavor  of  the  Cooks,  Their  claim  was  one  for  money 
wABBAHi:  ^^j  ^j^^  amount  was  unascertained.  If  their  claim 
had  been  ascertained  by  a  judgment  of  court  or  allowance 
of  the  commissioners,  it  would  have  become  the  plain  duty 
of  the  auditor  to  issue  his  warrant  for  the  amount,  and  upon 
his  refusal  mandamus  would  have  been  the  appropriate 
remedy  to  compel  him.    Section  1024  R.  S. 

Commissioners  Putnam  Co.  v.  Auditor  Allen  Co.,  i  Ohio  St 
322,  is  relied  upon  to  sustain  the  position  of  defendant.  In 
that  case  it  was  held  that  "  mandamus  will  not  lie  to  compel 
the  auditor  of  a  county  to  draw  an  order  on  the  county 
treasurer  where  the  auditor  has  not  the  right  to  fix  the 
amount  to  be  drawn  for,  unless  snch  amount  has  been 
ascertained  and  liquidated."  Caldwell,  J.,  says:  "If  the 
amount  were  fixed  in  the  mode  contemplated  in  the  statute, 
or  if  it  were  liquidated  by  judgment,  mandamus  would  be 
the  proper  remedy  to  compel  the  auditor  to  perform  the 
ministerial  act  of  drawing  the  order ;  but  until  the  amount  is 
thus  liquidated,  we  think  the  auditor  cannot  be  compelled  to 
act ;  the  time  for  his  action  has  not  arrived." 

It  seems  very  clear  that  if  an  action  of  law  would  lie 
against  the  county  for  the  agreed  purchase  price  of  the  land, 
the  only  effect  of  such  a  proceeding  would  be  to  fix  or  deter- 
mine the  amount  to  which  the  relator  is  entitled.  This  has 
already  been  accomplished.  After  such  a  judgment,  it  would 
still  remain  for  the  auditor  to  draw  his  warrant  for  the 
amount  of  it.  Upon  his  refusal,  mandamus  would  clearly  lie 
to  compel  his  action.  Such  a  proceeding  would  seem  vain 
and  idle.  If  the  relator  should  invoke  the  remedy  of  specific 
performance,  the  commissioners  could  answer  that  they  had 
already  fully  performed  the  contract  on  their  part ;  and  such 
answer  would  be  abundantly  sustained  by  the  fiicts. 

The  defendant  urges  that  another  remedy  for  the  relator  is 
to  apply  for  an  order  against  the  board  of  commissioners  to 
vacate  the  entry  of  December  15.  If  this  entry  was  author- 
ized, it  is  not  easy  to  see  how  a  court  could  order  its  vaca- 
tion.  If,  on  the  other  hand,  it  was  unauthorized,  it  furnishes 
no  excuse  to  the  auditor  for  his  refusal  to  obey  the  command 
of  the  first  order.  It  is  not  enough  that  the  auditor  may 
honestly  entertain  doubts  concerning  the  propriety  of  the 
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original  order,  or  the  effect  of  the  order  of  rescission.  The 
right  to  a  writ  of  mandamus  to  enforce  the  performance  of  an 
official  act  by  a  public  officer  depends  upon  his  legal  duty, 
and  not  upon  his  doubts.  Ryan  v.  Hoffman,  26  Ohio  St. 
109. 

If  his  duty  is  clear,  its  performance  will  not  be  excused  by 
his  doubts  concerning  it,  however  strong  or  honest  they  may 
be.  It  is  not  doubted  that  it  is  competent  for  an  auditor  to 
defend  against  an  application  for  mandamus  to  compel  him  to 
issue  his  warrant  on  the  treasurer,  upon  an  allowance  and 
order  of  the  commissioners,  by  showing  that  the  order  was 
wholly  unauthorized,  and  that  the  commissioners  had  no 
authority  to  make  it.    State  z/.  Yeatman,  22  Ohio  St.  546. 

It  is  enough  to  say  that  in  the  present  case  no  fact  is  shown 
which  impeaches  the  original  order  of  the  commissioners,  or 
excuses  the  auditor  from  obeying  its  command.  His  duty  to 
draw  his  warrant  in  favor  of  the  relator  is  clear.  That  man- 
damus  is  the  proper  remedy  to  compel  the  performance  of 
that  duty  is  abundantly  established  by  authority.  Commis- 
sioners Putnam  Co.  v.  Auditor  Allen  Co.,  supra ;  Ryan  v, 
Hoffman,  supra ;  Smith  v.  Commissioners,  9  Ohio,  26 ;  State 
V,  Burgoyne,  7  Ohio  St.  153;  Commissioners  v.  Hunt,  33 
Ohio  St.  169;  State  v.  Board  Ed.,  35  Ohio  St.  368;  State  v. 
Wilson,  17  Wis.,  687,  694;  State  v.  Auditor  Delaware  Co.,  39 
Ind.  272. 

"  The  drawing  of  a  warrant  for  the  payment  of  a  demand 
or  claim  which  had  been  duly  audited  and  allowed  by  the 
proper  authority  is  regarded  as  a  duty  of  a  purely  ministerial 
nature,  and  hence  properly  falling  within  the  scope  of  man- 
damus. And  wherever  the  demand  has  been  definitely 
ascertained  as  prescribed  by  law,  and  the  duty  is  plainly 
incumbent  by  law  upon  a  particular  officer  of  drawing  his 
warrant  upon  the  treasury  for-  the  amount  due,  a  refusal  to 
perform  this  duty  will  warrant  the  interposition  of  the  courts 
by  mandamus.**     High,  Extr.  Legal  Rem.,  sec.  104. 

4.  Other  defences  were  relied  upon  by  the  defendant,  but 
as  they  rested  upon  averments  of  fact,  which  the  proofs 
failed  to  establish,  they  are  not  considered  in  this  opinion. 

Peremptory  writ  awarded. 

McIlvaine,  C.  J.,  dissenting. — For  my  present  purpose,  in 
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dissenting  from  the  judgment  of  the  court,  I  will  concede  the 
facts  to  be  as  claimed  by  the  relator,  which  is  conceding 
more,  I  think,  than  the  testimony  shows.  The  case  may, 
therefore,  be  stated  thus:  The  board  of  commissioners  of 
Darke  County  purchased  of  the  relator  a  farm  for  the  use  of 
the  county,  as  it  was  authorized  to  do.  The  relator  executed 
and  delivered  to  the  commissioners  in  due  form  a  deed  of 
conveyance  therefor.  The  board  of  commissioners  accepted 
the  deed,  and  thereupon  directed  the  auditor  of  the  county  to 
draw  a  warrant  in  favor  of  the  relator  on  the  treasurer  of  the 
county  for  the  amount  of  the  purchase-money.  Before  the 
warrant  was  drawn  by  the  auditor,  the  board  of  commis- 
sioners assumed  to  revoke  the  authority  of  the  auditor 
to  draw  it.  After  the  authority  to  draw  a  warrant  was 
revoked  and  the  revocation  was  entered  on  the  journal  of  the 
commissioners,  the  auditor,  on  demand,  refused  to  draw  the 
warrant  in  favor  of  relator,  and  thereupon  this  proceeding 
was  commenced  to  compel  the  auditor  by  mandamus  to 
draw  the  warrant. 

It  is  conceded  that  the  auditor,  without  authority  from 
the  commissioners,  has  no  power  to  draw  the  warrant  It 
therefore  follows  that  a  controlling  question  in  this  case  is 
as  to  the  power  of  the  commissioners  to  revoke  the  author- 
ity of  the  auditor  to  draw  the  warrant.  That  it  has  been 
revoked,  if  the  board  of  'commissioners  had  the  power  of 
revocation,  is  not  disputed.  It  is  true  that,  between  the  date 
that  the  order  to  draw  was  given  to  the  auditor  and  the  date 
that  it  was  revoked,  the  term  of  oflBce  of  one  of  the  commis- 
sioners had  expired  and  his  successor  had  been  qualified ;  but 
it  appears  to  me  so  palpably  plain  that  the  power  of  the 
board  was  not  thereby  controlled  that  the  fact  has  received 
all  the  attention  it  deserves  in  the  mere  statement  of  it. 

As  to  the  powers  of  the  commissioners  to  revoke  the  order 
granting  authority  to  the  auditor  to  draw  a  warrant  on  the 
treasury,  although  it  is  not  given  in  express  terms  by  the 
statute,  it  is,  nevertheless,  necessarily  implied  from  the 
nature  of  the  powers  granted,  the  power  to  purchase.  Let 
us  suppose  that,  after  the  order  on  the  auditor  to  draw,  as 
in  this  case,  the  board  of  commissioners  had  discovered  that 
the  relators  title  was  worthless,  or  that  the  premises  were 
subject  to  liens ;  who  could  doubt  the  power  or  propriety  of 
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the  purchaser  to  stop  the  payment  of  the  purchase-money  ? 
If  the  purchaser  were  a  natural  person,  surely  no  one  would 
doubt  the  power.  Every  reason  for  its  implied  existence  is 
present  when  the  purchaser  is  a  public  agent,  using  public 
funds  in  making  the  purchase.  In  such  case  the  existence  of 
the  power  is  essential  to  prevent  public  loss.  I  admit  that 
the  exercise  of  such  power  may  be  abused,  but  this  admission 
does  not  imply  that  the  power  does  not  exist.  But  I  do  deny 
that  the  auditor  is  the  judge  to  determine  whether  the 
power  is  properly  or  improperly  used  in  any  given  case. 

If  the  power  of  revocation  in  this  case  has  been  improperly 
used  by  the  board  of  commissioners,  the  courts  are  open  to 
redress,  in  the  due  and  ordinary  course  of  law,  any  wrong 
which  the  relator  has  suffered.  But,  to  my  mind,  a  plain  duty 
under  the  law  does  not  rest  upon  the  auditor  to  draw  his 
warrant  upon  the  treasurer  for  the  payment  of  the  purchase- 
money  which  may  or  may  not  be  due  the  relator;  and  unless 
the  duty  of  the  auditor  to  do  so  be  plain,  this  proceeding 
should  be  dismissed. 

I  also  wish  to  express  my  unqualified  dissent  to  the  propo- 
sition that  the  right  of  the  relator  to  demand  and  receive  the 
purchase  price  of  this  sale  is  res  adjudicata ;  that  the  order 
of  the  commissioners  upon  the  auditor  to  draw  a  warrant  on 
the  treasurer  therefor,  in  favor  of  the  relator,  has  the  force 
and  eflFect  of  a  judgment  at  law,  which  cannot  be  collaterally 
impeached  or  modified  by  the  commissioners  after  the  term 
at  which  it  is  made.  I  deny  that  the  order  of  the  board  of 
commissioners  has  any  such  force  and  effect.  '  Instead  of  act- 
ing judicially  in  the  matter,  it  was  simply  acting  as  a  con- 
tracting party,  not  in  making  but  in  executing  the  contract. 
And  the  order  of  revocation  was  not  a  rescission  of  the  con- 
tract, but  a  refusal  to  execute  it.  If  the  right  of  the  auditor 
to  pass  on  grounds  of  revocation  did  not  exist,  the  grounds 
upon  which  the  revocation  was  made  are  immaterial  in  this 
action. 
Johnson,  J.,  also  dissented. 

9  Cor.  Cas.— 9 
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Ballard,  Petitioner, 
State  of  Ohio. 

{Advance  Case,  Ohio.     June  i6,  1885.) 

In  determining  the  i>ower  of  the  marshal  of  a  municipal  corporation  to 
arrest  without  warrant,  section  1849  of  the  Revised  Statutes,  which  makes 
it  the  duty  of  that  officer  to  arrest  any  person  "  in  the  act  of  committing 
any  offence,"  etc.,  and  section  7129  of  same  statutes,  which  makes  it 
the  duty  of  certain  officers  named,  including  such  marshal,  **  to  arrest  and 
detain  any  person  found  violating  any  law,"  etc.,  relate  to  the  performance 
of  the  same  duty,  and  should  be  construed  together  to  determine  the  ex- 
tent of  such  power. 

Under  a  proper  construction  of  these  sections,  a  marshal  of  a  municipal 
corporation  is  authorized,  without  warrant,  to  arrest  a  person  found  on  the 
public  streets  of  the  corporation  carrying  concealed  weapons  contrary  to 
law,  although  he  had  no  previous  personal  knowledge  of  the  fact,  if  he 
acted  bona  fide,  and  upon  such  information  as  induces  an  honest  belief 
that  the  persoa  arrested  is  in  the  act  of  violating  the  law. 

Motion  for  leave  to  file  petition  in  error  to  the  Court  of 
Common  Pleas  of  Greene  County. 

A  great  number  of  errors  are  assigned,  all  of  which  have 
been  passed  upon  by  the  court,  but  only  one  is  reserved  for 
report.  The  indictment  was  for  murder  in  the  first  degree, 
in  killing  one  John  T.  Van  Doren,  Marshal  of  the  town  of 
Wilmington,  Clinton  County,  and,  on  change  of  venue,  the 
accused  was  convicted  and  sentenced  for  manslaughter  in 
Greene  County.  Van  Doren,  as  marshal,  was  in  the  act  of  ar- 
resting Ballard  for  carrying  concealed  weapons,  when  he  was 
shot  by  the  latter.  The  marshal  had  no  warrant.  There  was 
resistance  by  Ballard,  and  a  struggle,  during  which,  by  the 
discharge  of  Ballard's  pistol.  Van  Doren  was  killed.  Whether 
the  arrest  without  warrant  was  authorized,  and  under  what 
circumstances  one  thus  arrested  may  defend  himself,  were 
questions  directly  involved  by  the  evidence.  Upon  these 
questions  the  court  charged  as  follows : 

"In  reference  to  the  lawfulness  or  unlawfulness  of  the 
alleged  arrest  or  attempt  to  arrest,  I  say  to  the  jury  that,  by 
the  laws  of  Ohio,  the  marshal  of  a  village  is  bound  to  arrest 
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any  person  in  the  act  of  committing  any  ofiFence  against  the 
laws  of  the  State,  and  forthwith  bring  such  person  before  the 
mayor  or  other  competent  authority  for  examination  or  trial. 
According  to  the  literal  reading  of  the  statute,  the  lawfulness 
of  the  arrest  depends  upon  one  thing  alone, — namely,  the  fact 
that  the  person  arrested  is,  at  the  time  of  the  arrest,  in  the 
act  of  violating  a  law  of  the  State, — and  it  is  claimed  by  the 
State  that  the  belief,  or  the  knowledge,  or  the  suspicion  of 
the  oflScer  making  the  arrest  as  to  the  guilt  or  innocence  of 
the  party  arrested  does  not  affect  the  question,  and  is  im- 
material. 

"  The  State  admits  that  deceased  had  no  warrant  for  the  ar- 
rest of  defendant,  and  no  claim  is  made  that  defendant  was 
committing  or  had  committed  a  felony.  It  is  claimed  by  the 
State  that  at  the  time  of  the  alleged  arrest  deceased  was  mar- 
shal of  the  village  of  Wilmington,  in  Clinton  County,  Ohio;  that 
th^  defendant  was  going  about  the  streets  of  said  village  with 
a  pistol  concealed  upon  or  about  his  person ;  that  he  was  car- 
rying such  pistol  unlawfully  \  that  is  to  say,  he  was  engaged 
in  no  lawful  business,  calling,  or  employment ;  and  the  cir- 
cumstances in  which  he  was  placed  were  not  silch  as  would 
justify  a  prudent  man  in  carrying  a  pistol  for  the  defence  of 
his  person,  property,  or  family  ;  and  that  deceased,  learning 
of  this,  attempted  to  disarm  him  first,  and,  failing  in  that,  put 
him  under  arrest  for  carrying  such  weapon  concealed  upon  or 
about  his  person ;  and,  having  so  put  him  under  arrest,  was 
proceeding  to  take  him  before  the  proper  officer  for  such  legal 
proceedings  as  might  be  warranted  by  law,  when  the  homicide 
occurred.  If  the  jury  are  satisfied  that  these  facts  are  proven, 
then  the  arrest  was  lawful,  and  defendant  ought  quietly  to 
have  submitted  to  it 

"  The  point  is  made  by  the  defence  that  unless  the  officer  has 
absolute  knowledge  that  an  offence  is  being  committed  against 
the  laws  of  the  State,  he  has  no  right  to  arrest  without  a  warrant 
for  a  misdemeanor.  This  claim  is  not  tenable.  If  the  person 
arrested  is,  as  a  matter  of  fact,  in  the  act  of  committing  such 
offence  at  the  time  of  the  arrest,  and  the  officer  has  informa- 
tion  or  knowledge  which  induces  him  to  reasonably  believe, 
and  at  the  time  of  the  arrest  he  does  believe,  that  such  offence 
is  being  committed,  and  the  arrest  is  made  on  that  account, 
this  is  sufficient 


Digitized  by 


Google 


132   •  BALLARD  V.   STATE  OF  OHIO. 

"  The  charge  in  the  Weymouth  case  has  been  read  as  to  this 
point,  and  referred  to  in  your  hearing,  in  which  the  judge 
told  the  jury,  very  correctly,  that  the  officer  must  have  per- 
sonal knowledge  of  the  offence  and  the  ofifender.  This,  as  I 
say,  was  good  law  for  that  case,  because  in  that  case  the  claim 
was  not  made,  as  it  is  here,  that,  as  a  matter  of  fact,  the  de- 
fendant at  the  time  of  the  arrest  was  committing  any  offence ; 
nor  was  there  any  evidence,  as  I  understand  the  case,  to  sup- 
port such  claim. 

"  The  State  there  claimed  that  the  accused  had  been  violating 
an  ordinance  of  the  village  of  Cedarville,  but  the  officer  was 
not  present  during  the  commission  of  the  unlawful  act,  and 
it  was  fully  completed  before  the  alleged  arrest  was  made.  If 
the  officer  has  no  knowledge  or  information  as  to  the  com- 
mission of  the  ofiFence,  I  say  to  the  jury  the  arrest  would  be 
unlawful,  even  though  the  party  arrested  were,  at  the  very 
time  of  the  arrest,  in  the  act  of  committing  the  offence^for 
which  he  was  arrested. 

"  The  State  claims  that  if  an  officer,  at  a  venture,  without  any 
information,  knowledge,  or  suspicion  on  the  subject,  arrests  a 
man  without  a  warrant  for  unlawfully  carrying  a  pistol  con- 
cealed on  his  person,  and  it  truns  out,  as  matter  of  fact,  that 
the  party  arrested  is,  at  the  time  of  the  arrest,  committing  the 
offence  for  which  he  is  arrested,  the  officer  is  protected,  and 
the  arrest  is  lawful.  This  claim,  I  say  to  the  jury,  cannot  be 
allowed.  In  such  case,  to  make  the  arrest  lawful,  the  officer 
should  believe  that  the  party  arrested  is  guilty  of  the  offence 
for  which  the  arrest  is  made,  and  the  belief  should  be  based 
on  such  facts  or  such  information,  or  both,  as  might  reason- 
ably induce  such  belief." 

Counsel  for  defendant  excepted  to  this  charge  on  the  ground 
that  it  did  not  correctly  state  the  law  of  arrest  without  war- 
rant, nor  the  right  of  the  person  arrested  to  defend  himself  in 
such  a  case. 

C.  H.  Blackburn  and  Smith  &  Savage  for  the  motion. 

James  Lawrence^  Attorney-General,  contra. 

Johnson,  J. — By  section  7129  R.  S., "  a  sheriff,  deputy^heriff, 
constable,  marshal,  or  deputy-marshal,  watchman,  or  police- 
officer  shall  arrest  and  detain  any  person  found  violating  any 
law  of  this  State,  or  any  legal  ordinance  of  any  city  or  village, 
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until  a  legal  warrant  can  be  obtained."  By  section  1847  the 
marshal  of  municipal  corporations  is  the  chief  ministerial  officer 
of  the  corporation.  By  section  1848  he  is  to  execute  all  writs 
and  processes,  etc.  By  section  1849  he  is  to  arrest  all  disorder- 
ly persons  in  the  corporation ;  suppress  all  riots,  disturbances, 
and  breaches  of  the  peace ;  pursue  and  arrest  any  person 
fleeing  from  justice  in  any  part  of  the  State  ;  arrest  any  per- 
son  in  the  act  of  committing  any  offence  against  the  laws  of 
the  State  or  ordinances  of  the  corporation,  and  forthwith 
bring  such  person  before  the  mayor  or  other  competent  au- 
thority for  examination  or  trial. 

These  two  sections,  1849  ^"d  7129,  provide  what  a  marshal 
of  a  municipal  corporation  may  do  as  a  conservator  of  the 
peace  without  a  warrant.  Section  1849  ^^  th&same  as  section 
142  of  the  Municipal  Code  of  1869,66  Ohio  L.  173,  where  the 
authority  extends  to  the  arrest  of  any  person  "  in  the  act  of 
committing  an  offence,"  etc.  Section  7129  is  copied  from  66 
Ohio  L.  291,  section  21  of  the  Code  of  Criminal  Procedure, 
where  the  words  are,  "  any  person  found  violating,"  etc. 

Section  1849  ^s  the  primary  source  of  a  marshal's  authority, 
and  if  there  was  any  substantial  difference  in  the  words  "  in 
the  act  of  committing  any  offence**  and  "  found  violating  any 
law,"  as  found  in  section  7129,  the  former  would  be  adopted, 
if  necessary  to  protect  the  officer.  But  we  think  there  is  no 
substantial  difference.  Under  either  the  citizen  is  protected 
from  arrest  without  warrant  to  the  same  degree  as  in  the 
other.  Both  equally  enlarge  the  power  to  arrest  without 
warrant,  in  cases  of  misdemeanors,  from  what  it  was  at  com- 
mon law.  There  a  constable  had  original  and  inherent  power 
to  arrest  for  breach  of  the  peace,  or  for  felony  actually  com- 
mitted, etc.,  or  in  the  act  of  committing  treason  or  felony, 
etc.  4  Bl.  Com.  ^292  ;  Hale,  P.  C,  587  ;  i  Bish.  Crim.  Proc. 
167,  168.  Section  1849  ^s,  in  legal  effect,  the  adoption  of  the 
common-law  rule  as  to  arrests  by  sheriffs  and  constables  with- 
out warrant,  made  applicable  to  other  crimes  than  treason, 
felony,  or  breach  of  the  peace. 

With  respect  to  the  charge  g^ven,  there  was  evidence  tend- 
ing to  show  that  the  deceased  was  marshal  of  the  town  of 
Wilmington,  and  known  to  Ballard  to  be  such  at  the  time  of 
the  attempted  arrest  and  shooting ;  that  Ballard  was  on  the 
streets  of  the  town  carrying  concealed  weapons  contrary  to 
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law  ;  that  he  discharged  the  pistol,  killing  the  marshal,  while 
he  was  engaged  in  resisting  the  arrest.  In  making  the  arrest 
for  carrying  such  weapons,  the  marshal  acted  on  information 
and  belief,  and  not  from  actual  personal  knowledge  of  the 
facts.  This  information,  which  proved  to  be  true,  was  based 
upon  such  statements  of  fact  and  from  such  sources  as  would 
warrant  a  prudent  man  in  acting. 

Under  these  circumstances  we  think  the  officer  was  in  the 
performance  of  official  duty.  This  does  not  authorize  such 
ARREST  BY  an  arrest  without  warrant,  on  a  mere  venture,  with- 
ouT^iMAjS^"  out  knowledge  or  reliable  information,  though,  in 
fact,  as  afterwards  discovered,  concealed  weapons  were  found. 
The  accused  was  "  in  the  act  of  committing  an  offence"  with- 
in  the  purview  of  section  1849,  ^^^  "was  found  violating  a 
law  of  the  State"  within  the  terms  of  section  7129.  The  ac- 
cused was  committing  a  concealed  crime,  not  one  open  to 
view,  and  hence  the  greater  necessity  of  acting  on  knowledge 
or  information.  Good  faith,  an  honest  belief,  based  upon  re- 
liable information,  which  proves  to  be  true,  is  all  the  law  re- 
quires.  We  need  not  inquire  what  is  the  law  if  the  informa- 
tion  is  false  and  the  party  is  innocent,  as  that  question  is  not 
before  us.  Even  in  such  a  case,  where  the  official  character 
of  the  officer,  as  well  as  the  reason  for  the  arrest,  is  known 
to  the  party  arrested,  it  would  be  no  defence  to  a  charge  of 
manslaughter  if  he  purposely  took  the  life  of  the  officer  to 
prevent  his  arrest.  In  such  a  case  it  would  rather  be  his  duty 
to  yield  obedience  to  the  efforts  of  the  officer,  trusting  to  the 
law  for  his  redress,  when  there  is  no  apparent  danger  to  life 
or  of  great  bodily  harm. 

Upon  a  careful  consideration  of  the  charge  of  the  court 
upon  this  point,  we  think  there  is  no  error. 

Motion  overruled* 
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State  ex  rel.  Cunningham,  Plaintiff, 

V. 

Ray. 

(Advance  Case,  New  Hampshire,     July  31,  1885.) 

A  statute  which  authorizes  a  justice  of  the  peace  to  commit  to  the  indus- 
trial school  a  minor  under  the  age  of  seventeen  years,  upon  a  complaint 
chargring  a  crime  with  respect  to  which  the  jurisdiction  of  the  justice  only 
extends  to  requiring  the  accused  to  recognize  with  sureties  for  his  appear- 
ance at  court,  is  in  conflict  with  art.  1 5  of  the  Bill  of  Rights. 

Where  minors  under  sixteen  years  of  age  are  brought  before  a  justice 
of  the  peace  upon  a  complaint  charging  them  with  burglary,  a  crime  pun- 
ishable by  imprisonment  in  the  State  prison  for  a  term  of  years,  an  order 
requiring  them  to  recognize  for  their  appearance  before  the  Supreme  Court 
exhausts  the  authority  of  the  justice,  and  a  further  order  committing  them 
to  the  industrial  school  till  respectively  attaining  their  majority  is  null 
and  void. 

Habeas  Carpus,  The  relator  is  father  of  John  Cunningham, 
aged  sixteen  years,  and  of  Eddie  Cunningham,  aged  thirteen 
years,  who  were  arraigned  upon  a  complaint  for  burglary 
before  a  justice  of  the  peace,  June  10,  1884,  and  pleaded  not 
guilty.  After  an  examination,  the  justice  ordered  them  to 
recognize  in  the  sum  of  $100  each,  with  sureties,  for  their 
appearance  at  the  October  Term  of  this  court,  but  imme- 
diately thereafter,  upon  the  application  of  the  State's  counsel, 
under  ch.  287,  §  14,  and  without  the  consent  of  said  minors 
or  their  friends,  the  justice  revoked  the  order  to  recognize, 
refused  to  take  bail,  and  sentenced  John  to  the  industrial 
school  for  two  years,  and  Eddie  for  three  years,  and  issued 
a  mittimus  for  their  commitment,  which  was  executed  June 
12. 

At  this  term,  Ray,  as  superintendent  of  the  industrial 
school,  having  produced  them  before  the  court  on  a  writ  of 
habeas  corpus  issued  upon  the  relator's  petition,  a  hearing  was 
had  and  they  were  discharged,  on  the  ground  that  the  justice 
had  no  jurisdiction  to  impose  the  sentence  aforesaid,  and  the 
defendant  excepted. 

Hoskins  &  Stoddard  for  plaintiff. 

E.  P.  Dole  for  defendant. 
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Smith,  J. — "  When  any  minor  under  the  age  of  seventeen 
years,  charged  with  any  offence  punishable  by  imprisonment 
faow.  otherwise  than  for  life,  shall  be  convicted  and  sen- 

tenced accordingly,  or  shall  be  ordered  to  recognize  for  his 
appearance  at  the  Supreme  Court,  the  court  or  justice,  upon 
application  of  such  minor,  his  friends,  or  the  State's  counsel, 
may  order  that,  instead  of  such  imprisonment  or  recognizance, 
the  said  minor  may  be  sent  and  kept  employed  and  instructed 
at  the  reform  school  for  such  term,  not  less  than  one  year, 
nor  extending  beyond  the  age  of  twenty  one  years,  as  said 
court  shall  judge  most  for  his  true  interest  and  benefit,  pro- 
vided he  shall  conduct  himself  according  to  the  regulations  of 
said  school ;   and  a  copy   of  such  order  shall  be  sufficient 
authority  for  his  commitment  and  detention  at  such  school," 
G.  L.  c.  287,  s.  14.     By  Laws  1881,  c.  37,  the  name  of  the 
institution  was  changed  to  the  industrial  school.     Under  the 
authority  of  this  statute,  the  relator's  minor  sons,  one  of  the 
age  of  thirteen  and  the  other  of  the  age  of  sixteen  years,  had 
been  sent  to  the  industrial  school  for  the  terms  of  three  and 
two  years  respectively,  neither  having  been  convicted  of  any 
crime  or  offence.    They  were  brought  before  a  justice  of  the 
peace  upon  a  complaint  charging  them  with  having  committed 
the  crime  of  burglary, — ^a  crime  of  the  gravest  character  and 
punishable  by  imprisonment  in  the  State  prison  for  a  long  term 
of  years.     The  crime  was  one  which  the  magistrate  had  not 
jurisdiction  to  determine,  but  only  to  inquire  if  just  cause 
appeared  to  hold  the  accused  to  answer  at  the  Supreme 
Court.    They  were  heard  upon  no  other  charge  than  that  set 
out  in  the  complaint,  and  were  not  in  law  required  to  defend 
against  any  other.     An  order   was  made  requiring  them  to 
recognize  for  their  appearance  before  the  Supreme  Court. 
So  far  the  justice  had  jurisdiction.     At  this  stage  of  the  pro- 
ceedings,  the  counsel  for  the  State  moved  for  an  order  that 
the  accused  be  sent  to  the  industrial  school,  and  the  justice, 
declining  the  offer  of  the  accused  to  recognize  agreeably  to 
the  order  then  just  made  by  him,  issued  an  order  committing 
them  to   the  school  for  the   terms  above   mentioned.     The 
commitment  was  not  for  the  purpose  of  securing  their  appear- 
ance at  the  Supreme  Court,  for  the  shortest  term  for  which 
they  might  be  sent  to  the  school  would  extend  much  beyond 
the  next  term  of  the  Supreme  Court.     If  they  were  committed 
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as  a  punishment  for  having  committed  the  crime  of  burglary., 
they  have  never  been  tried  or  convicted  of  that  crime  by  the 
judgment  of  their  peers.  Article  15  of  the  Bill  of  Rights 
provides  that  "  no  subject  shall  be  arrested,  imprisoned,  de- 
spoiled, or  deprived  of  his  property,  immunities,  or  privileges, 
put  out  of  the  protection  of  the  law,  exiled,  or  deprived  of  his 
life,  liberty,  or  estate,  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land."  This  clause  in  our  Constitution  is  a  trans- 
lation from  Magna  Charta,  and  dates  from  12 15.  Its  mean- 
ing has  become  fixed  and  well  determined,  "  and  asserts  the 
right  of  every  citizen  to  be  secure  from  all  arrests  not  war- 
ranted by  law."     Mayo  v.  Wilson,  i  N.  H.  53,  57. 

It  guarantees  the  right  of  trial  by  jury  in  all  cases  where  the 
right  existed  at  common  law  in  this  State  at  the  adoption  of 
the  Constitution.  That  a  person  charged  with  having  com- 
mitted the  crime  of  burglary  is  entitled  to  a  jury  trial  has 
never  been  questioned.  As  the  justice  only  had  jurisdiction 
to  inquire  and  not  to  convict,  the  accused  have  had  no  trial. 
Provision  is,  and  ever  since  the  adoption  of  the  Constitution 
has  been,  made  by  statute  for  a  trial  by  jury  of  every  crime 
indictable  by  a  grand  jury,  and  of  every  offence  where  an  ap- 
peal is  taken  from  the  judgment  of  a  justice  or  poHce  court. 
Final  judgment  cannot  be  enforced  for  the  commfssion  of  any 
police  offence,  however  trivial,  until  the  appellant  has  been 
convicted  by  a  jury  of  his  peers.  If  the  relator's  sons  were 
sent  to  the  industrial  school  for  some  other  crime  or  offence, 
it  was  one  of  which  they  have  never  been  convicted,  and  in 
violation  of  article  15  of  the  Bill  of  Rights,  which  provides 
that  "no  subject  shall  be  held  to  answer  for  any  crime  or 
offence  until  the  same  is  fully  and  plainly,  substantially  and 
formally  described  to  him,  or  be  compelled  to  accuse  or  fur- 
nish evidence  against  himself.  And  every  subject  shall  have 
a  right  to  produce  all  proofs  that  may  be  favorable  to  him- 
self, to  meet  the  witnesses  against  him  face  to  face,  and  to 
be  fully  heard  in  his  defence  by  himself  and  counsel." 

But  the  commitment  and  detention  of  the  relator's  sons  is 
justified  by  the  respondent  upon  the  ground  that 
the  industrial  school  is  not  a  prison ;  that  the  order  PJ^Ju^^TiIl 

f  ,  '^  111-        SCHOOL  ILLEGAL. 

01  commitment  was  not  a  sentence;  and  that  their 
detention  is  not  a  punishment.     The  contention  is  that  the 
industrial  school  is  a  part  of  the  school  systena  of  the  State» 
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and  that  the  State  as  parens  patria  may  detain  in  the  school 
such  scholars  as  may  need  its  discipline.     If  it  is  a  privilege 
to  be  admitted  a  member  of  the  school,  it  is  a  privilege  limited 
to  "  offenders  against  the  law."     At  no  time  since  its  institu- 
tion in  1855  have  its  doors  been  open  to  the  admission  of  any 
other  class  of  scholars.     Its  advantages  have  not  been  offered 
to  every  minor  under  the  age  of  seventeen  years  who  might 
CHABAOTKi  OF  dcslrc  to  cutcr,  or  whose  parents  or  guardian  might 
icHooi!*'''^^  seek  to  place  him  there.     The  relator's  sons  were 
sent  to  the  school,  either  because  they  had  committed  some 
crime  or  offence,  or  because  the  justice  judged  it  to  be  for 
their  "interest  and  benefit'*  to  be  placed  there.     For  which- 
ever of  these  causes  they  were  committed,  the  commitment 
was  illegal.    As  already  remarked,  they  have  never  been  con- 
victed of  the  crime  of  burglary,  and  they  have  not  been  tried 
or  had  any  opportunity  to  defend  against  any  other  charge. 
If  the  order  for  their  commitment  was  made  because  the 
justice  judged  it  to  be  for  their  "  interest  and  benefit,"  the 
answer  is  that  he  had  no  authority  by  statute  to  commit  them 
for  that  cause.    Whenever  a  court  or  a  justice  may  send  a 
minor  to  the  school,  he  may  fix  the  term  during  which  he  may 
be  kept  at  the  school  at  not  less  than  one  year  nor  extending 
beyond  the  age  of  twenty-one  years,  as  the  court  or  justice 
"shall  judge  most  for  his  true  interest  and  benefit."    The 
limit  of  his  stay  or  confinement  in  the  school  is  determined  by 
the  consideration  of  what  shall  be  "  most  for  his  true  interest 
and  benefit ;"  but  the  statute  does  not  confer  upon  the  court 
or  justice  the  power  to  send  a  minor  to  the  school  solely  for 
the  reason  that  the  court  or  justice  may  be  of  opinion  that  it 
may  be  for  the  interest  or  benefit  of  the  minor  to  be  sent  there. 
The  original  name  of  the  school  "  House  of  Reformation  for 
Juvenile  and  Female  Offenders  against  the  Laws,"  Laws  1855, 
c.  1660,  indicated  the  character  of  the  institution.     The  act 
provided  that  any  boy  under  the  age  of  eighteen  years,  or  any 
female  of  any  age,  "  convicted  of  any  offence  known  to  the 
laws  of  this  State,  or  punishable  by  imprisonment,  other  than 
such  as  may  be  punished  by  imprisonment  for  life,"  might  be 
sentenced  to  the  house  of  reformation.    7^.,  s.  4.   At  no  period 
in  its  history  could  a  person  become  an  inmate  of  the  institu- 
tion, unless,  being  within  the  prescribed  age,  he  or  she  had 
been  convicted  of  a  crime  or  offence.    The  only  exception  is 
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the  unconstitutional  provision  inserted  in  the  revision  of  1867 
(Gen.  Stats,  c.  2,  s.  14 ;  G.  L.  c.  287,  s.  14)  authorizing  a  jus- 
tice to  send  to  the  school  a  minor  less  than  seventeen  years  of 
age  whom  he  shall  have  ordered  to  recognize  for  his  appear- 
ance  at  the  Supreme  Court.  We  cannot  ignore  the  fact  that 
in  the  public  estimation  the  school  has  always  been  regarded 
as  a  quasi  penal  institution,  and  the  detention  of  its  inmates 
or  scholars  as  involuntary  and  constrained.  The  great  pur- 
pose of  the  institution  was  the  separation  of  youthful  offenders 
from  hardened  criminals  of  mature  years,  in  the  hope  of  their 
ultimate  reformation,  and  of  their  becoming  useful  citizens. 
But  the  fact  cannot  be  overlooked  that  the  detention  of  the 
inmates  is  regjarded  to  some  extent  as  a  punishment,  with 
more  or  less  of  disgrace  attached  on  that  account.  comnniBNT  to 
If  the  order  committing  a  minor  to  the  school  is  i^ooif^B  ^i 
not  a  sentence,  but  the  substitute  for  a  sentence,  as  ^"'^'*^ 
claimed  by  the  respondent,  what  is  a  substitute  for  a  sentence 
but  a  sentence  in  and  of  itself  ?  It  is  worthy  of  remark  that 
the  legislature  has  not  undertaken  to  authorize  the  commit- 
ment of  a  minor  to  the  industrial  school  upon  the  mere  pre- 
sentment of  the  grand  jury. 

In  this  case,  the  relator,  the  natural  guardian  of  his  sons, 
has  been  deprived  of.  their  care,  nurture,  education,  and 
custody,  against  his  consent,  and  without  any  trial  or  hearing 
to  which  he  was  a  party,  upon  the  ground,  and  dkpwvks 
only  ground,  that  the  justice  found  there  was  just  ^5 
cause  to  require  them  to  appear  at  the  Supreme  Court  to 
answer  further.  If  he  is  not  a  suitable  person  to  have  the 
care  and  education  of  his  children,  that  fact  has  not  been 
found,  nor  does  it  appear  that  their  education  has  been 
neglected.  But  how  far  he  is  entitled  to  be  heard  upon  that 
question  we  do  not  decide.  We  have  only  alluded  to  the 
matter  as  showing  what  consequences  may  flow  from  the  un- 
lawful commitment  of  a  minor  to  this  school.  Where  the 
commitment  is  lawful  the  loss  by  the  parent  of  his  custody  of 
his  child  follows  as  one  of  the  incidents  for  which  there  is  no 
remedy,  and  pprhaps  in  many  instances,  because  of  his  unfit- 
ness, there  ought  to  be  none. 

It  is  further  deservirtg  of  consideration  that  the  ?S?'?SlD''iS: 
relator's  sons,  if  indicted  for  the  crime  of  which  '^^^  *^"* 
they  were  charged  before  the  justice,  cannot  plead  autrefois 
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convict,  although  they  may  remain  at  the  schcK)l  the  full 
term  for  which  they  were  sentenced  ;  and  if  their  detention 
at  the  school  is  a  punishment,  they  are  liable  to  be  punished 
twice  for  the  same  offence,  in  violation  of  the  fundamental 
maxim,  "  Netno  debet  bis puniri"  etc.  Broom,  Legal  Max.  348. 
In  coming  to  this  conclusion,  we  have  not  overlooked  the  de- 
cisions in  other  States.  Milwaukee  Industrial  School  v.  Super- 
visor Milwaukee  County,  40  Wis.  328;  s.  c,  22  Am.  Rep. 
702 ;  M*Lean  Co.  v.  Humphreys,  104  III.  378  ;  Petition  of 
Ferrier,  103  III.  367;  s.  c,  42  Am.  Rep.  10;  Roth  v.  House 
of  Refuge,  31  Md.  329 ;  Ex  parte  Crouse,  4  Whart.  (Pa.)  9. 

In  these  cases  the  detention  of  abandoned,  or  dependent, 
depraved  children  in  houses  of  refuge  or  in  industrial  or  re- 
form schools  is  upheld  upon  the  ground  that  the  power  of 
magistrates  and  county  courts  to  commit,  and  of  such  institu- 
tions to  detain  such  children,  is  "  of  the  same  character  of 
the  jurisdiction  exercised  by  the  Court  of  Chancery  over  the 
persons  and  property  of  infants,  having  foundation  in  the 
prerogative  of  the  Crown,  flowing  from  its  general  power 
and  duty  d^  parens  patrice  to  protect  those  who  have  no  other 
lawful  protector;  2  Story  Eq.  Jur.  1333"  (Sheldon,  J.,  in  Peti- 
tion of  Ferrier,  supra),  or,  as  stated  in  Ex  parte  Crouse,  supra, 
*'  May  not  the  natural  parents,  when  unequal  to  the  task  of 
education,  or  unworthy  of  it,  be  superseded  by  the  parens 
patrice,  or  common  guardian  of  the  community?"  As  to 
the  soundness  of  the  reasons  given  in  these  cases,  we  have 
nothing  to  say.  No  one  of  them  is  an  authority  for  the 
commitment  of  a  minor  charged  with  the  commission  of  a 
crime  to  such  an  institution  without  some  kind  of  a  trial  and 
conviction. 

The  People  v.  Turner,  55  111.  280,  was  an  application  by  the 
AuTHORiTiM  fathcr  for  a  writ  of  habeas  corpus  for  the  discharge 
REVIEWS.  from  a  reform  school  of  his  minor  son.  A  statute 
of  Illinois  authorized  the  commitment  to  a  reform  school  of 
children  between  six  and  sixteen  years  of  age,  who  are 
**  vagrants,  or  destitute  of  proper  parental  care,  or  are  grow- 
ing up  in  mendicancy,  idleness,  or  vice,"  "  to  remain  until  re- 
formed, or  until  the  age  of  twenty-one  years."  The  relator's 
son,  committed  to  the  school  under  this  statute,  was  dis- 
charged, the  commitment  being  held  not  to  have  been  for  any 
criminal  offence,  and  the    statute  was  declared  unconstitu- 
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tional.  His  confinement  was  held  to  be  imprisonment  with- 
out due  process  of  law.  Thornton,  J.,  said  :  "  Such  a  restraint 
upon  natural  liberty  is  tyranny  and  oppression.  ...  If  a 
father  confined  or  imprisoned  his  child  for  one  year,  the 
majesty  of  the  law  would  frown  upon  the  unnatural  act,  and 
every  tender  mother  and  kind  father  would  rise  up  in  arms 
against  such  monstrous  inhumanity.  Can  the  State,  ?^  parens 
patri(By  exceed  the  power  of  the  natural  parent,  except  in  pun- 
ishing crime  ?** 

In  Commonwealth  v.  Horregan,  127  Mass.  450,  it  was  held 
that  certain  statutes  relating  to  juvenile  offenders,  so  far  as 
they  purport  to  give  inferior  tribunals  jurisdiction  of  offences 
punishable  by  infamous  punishment,  are  unconstitutional. 

A  statute  of  Ohio  authorizing  the  grand  jury,  where  a 
minor  under  the  age  of  sixteen  years  is  charged  with  crime, 
and  the  charge  appears  to  be  supported  by  evidence  sufficient 
to  put  the  accused  upon  trial,  instead  of  finding  an  indict- 
ment to  return  to  the  court  that  the  accused  is  a  suitable 
person  to  be  committed  to  the  house  of  refuge,  directed  the 
court  thereupon  to  order  his  commitment  without  trial  by 
jury.  The  statute  was  declared  constitutional.  Prescott  v. 
State,  19  Ohio  St.  184 ;  s.  c,  2  Am.  Rep.  388. 

The  decision  is  put  upon  the  ground  that  the  case  "  is  nei- 
ther a  criminal  prosecution  nor  a  proceeding  according  to  the 
course  of  the  common  law,  in  which  the  right  to  a  trial  by 
jury  is  guaranteed.  The  proceeding  is  purely  statutory,  and 
the  commitment,  in  cases  like  the  present,  is  not  designed  as 
a  punishment  for  crime,  but  to  place  minors  of  the  descrip- 
tion and  for  the  causes  specified  in  the  statute  under  the 
guardianship  of  the  public  authorities  named,  for  proper  care 
and  discipline,  until  they  are  reformed  or  arrive  at  the  age 
of  majority.  The  institution  to  which  they  are  committed  is 
a  school,  not  a  prison  ;  nor  is  the  character  of  their  detention 
affected  by  the  fact  that  it  is  also  a  place  where  juvenile  con- 
victs may  be  sent,  who  would  otherwise  be  condemned  to 
confinement  in  the  common  jail  or  penitentiary."  The  statute 
further  provided  that  in  case  the  cause  for  the  child's  deten- 
tion shall  be  inquired  into  by  a  proceeding  in  habeas  corpus,  it 
shall  be  a  sufficient  return  to  the  writ  that  he  was  committed 
to  the  guardianship  of  the  directors  of  the  school,  and  that 
the  period  for  his  discharge  had  not  arrived.     It  is  intimated, 
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in  the  opinion  of  the  court,  that  it  is  questionable  whether  this 
provision  can  operate  to  restrict  the  power  of  the  court,  in- 
vested by  the  constitution  with  jurisdiction  in  habeas  carptis, 
from  inquiring  fully  into  the  cause  of  the  detention  of  a  per- 
son restrained  of  his  liberty. 

With  due  respect  for  the  learned  court  who  pronounced 
this  opinion,  we  are  not  convinced  of  the  soundness  of  the 
reasoning  or  conclusion.  The  proceedings  by  which  the 
accused  was  adjudged  a  suitable  person  to  be  committed  to 
the  house  of  refuge  were  conducted  in  secret,  without  his 
knowledge  or  consent,  or  that  of  his  parent  or  guardian,  with 
no  opportunity  to  be  represented  by  counsel,  to  be  confronted 
with  and  cross-examine  the  witnesses  for  the  prosecution,  or 
to  produce  witnesses  in  his  own  behalf.  The  liberty  of  the 
minor  during  the  term  of  his  minority,  which  might  be  for  a 
period  of  many  years,  was  made  to  depend  upon  the  delibera- 
tions of  a  secret  tribunal.  A  judgment  rendered  upon  such 
an  ex  parte  hearing  is  as  little  calculated  to  command  the  re- 
spect of  the  community  as  the  proceedings  of  the  ancient 
court  of  the  Star-Chamber.  And  ^o  far  as  the  other  cases 
cited  are  like  the  Ohio  case  in  legal  eflFeet,  we  cannot  follow 
them.  Whether  what  has  been  called  a  trial  in  other  juris 
dictions  in  cases  of  this  class  is  a  trial  within  the  meaning  of 
our  Constitution,  and  whether  on  any  other  ground  than  that 
of  a  charge  of  crime  the  legislature  can  authorize  minors  or 
persons  of  age  to  be  committed  to  the  industrial  school  with- 
out a  trial  by  jury,  if  it  were  claimed,  and  without  the  con- 
sent of  parent  or  other  guardian,  are  questions  on  which  we 
give  no  opinion.  Persons  poor  and  standing  in  need  of  relief 
may  and  must  be  cared  for  by  the  overseers  of  the  poor,  and 
may  be  sent  to  the  almshouse  for  support ;  but  their  deten- 
tion cannot  be  regarded  as  involuntary.  They  are  in  no 
sense  deprived  of  their  liberty  without  the  judgment  of  their 
peers  or  against  the  law  of  the  land.  They  are  neither 
criminals  nor  charged  with  the  commission  of  crime,  and  this 
provision  of  the  Constitution  was  not  understood  by  its 
framers  as  restricting  the  power  of  the  legislature  to  provide 
for  the  relief  of  the  worthy  poor.  So  children  of  profligate 
parents,  or  of  vicious  surroundings,  may  be  taken  from  the 
custody  of  their  natural  guardians  and  committed  to  the 
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guardianship  of  those  who  will  properly  care  for  their  moral, 

intellectual,  and  physical  welfare.     Prim  v.  Foote,  supra,  52. 

But  this  is  a  power  exercised  by  the  State  ^s  parens  patrue, 

in  the  welfare  and  interest  of  its  citizens.    2  Story,  Eq.  Jr.  s. 

1333. 

The  common-law  principle  of  reasonable  necessity  has  an 
extensive  constitutional  operation  (Aldrich  v.  Wright,  53  N. 
H.  398,  399,  400 ;  Haley  v.  Colcord,  59  N.  H.  7,  8 ;  Hopkins 
V.  Dickson,  59  N.  H.  235 ;  Johnson  v.  Perry,  56  Vt  703  ; 
State  V,  Morgan,  59  N.  H.  322,  325) ;  and  in  many  cases 
authorizes  the  restraint  of  an  insane  person  (Colby  v.  Jack- 
son, 12  N.  H.  526 ;  Davis  v.  Merrill,  47  N.  H.  208 ;  O'Connor 
V.  Bucklin,  59  N.  H.  589,  591  ;  Kelleber  v.  Putnam,  60  N. 
H.  30 ;  Hinchman  v.  Richie,  Bright  (Pa.),  143  ;  Fletcher  v. 
Fletcher,  i  £.  &  E.  420 ;  Bushnell,  Insanity,  ss.  19,  24) ;  even 
when  he  is  committed  to  an  asylum  upon  a  defective  process. 
Shuttleworth's  Case,  9  A.  &.  E.  (N.  S.)  651. 

But  a  magistrate's  power  to  commit  to  the  industrial 
school,  for  detention  during  minority,  every  person 
under  the  age  of  seventeen  years  charged  with  tomS^ASS^^ 
but  not  convicted  of  an  offence  punishable  with  ^^^"-"^^^^ 
imprisonment  otherwise  than  for  life,  on  the  ground  of  the 
"  true  interest  and  benefit  *'  of  the  accused,  does  not  come 
within  any  constitutional  idea  of  reasonable  necessity  that 
has  prevailed  in  this  State.  For  his  interest  and  benefit,  the 
magistrate  might  as  well  be  authorized  to  send  him  to  the 
State  prison  as  to  the  industrial  school,  or  any  other  penal 
institution. 

We  are  of  opinion  that  so  much  of  s.  14,  c.  287,  G.  L.,  as 
authorizes  a  justipe  of  the  peace  to  commit  to  the  industrial 
school  a  minor  under  the  age  of  seventeen  years,  upon  a 
complaint  charging  him  with  the  commission  of  a  crime,  of 
which  the  jusjtice  has  jurisdiction  only  to  require  him  to  rec- 
ognize for  his  appearance  at  the  Supreme  Court,  on  the 
motion  of  the  State's  attorney,  and  without  the  consent  of 
any  person  authorized  to  bind  the  magistrate  by  consent,  is 
in  violation  of  article  15  of  the  Bill  of  Rights. 

Exceptions  overruled. 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 
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Miller,  Adm'r, 

V, 

White  River  School  Township. 

(loi  Indiana^  503.) 

A  demurrer  to  a  reply  in  substantial  compliance  with  the  provisions  of 
section  357  R.  S.  1881  is  sufficient  both  in  form  and  substance,  and  is 
not  rendered  defective  by  the  introduction  of  other  matter,  which  may  be 
properly  regarded  as  surplusage. 

The  trustee  of  a  school  corporation  has  power  to  contract  a  debt  in  the 
name  of  and  binding  upon  such  corporation,  in  the  purchase  of  necessary 
furniture,  apparatus,  and  other  supplies  of  its  schools,  and  to  execute  in 
the  name  of  his  corporation  a  valid  and  binding  certificate  of  indebted- 
ness or  note  for  the  amount  of  such  debt ;  and  such  certificate  or  note 
will  constitute /r/V«a/af/>  a  good  cause  of  action  against  such  corpora- 
tion. 

Such  a  certificate  or  note  is  not  rendered  invalid  by  the  trustee's 
failure  to  comply  with  the  provisions  of  sections  6006  and  6007  R.  S. 
1881,  as  those  sections  of  the  statute  have  no  application  to  the  ordi- 
nary debts  of  a  school  corporation  incurred  by  the  trustee  for  the  usual  and 
necessary  furniture,  apparatus,  and  other  supplies  of  its  common  scliools. 

Ordinarily,  it  is  the  duty  of  the  trial  court,  when  requested  by  either 
party,  to  instruct  the  jury,  if  they  render  a  general  verdict,  to  find  specially 
upon  particular  questions  of  fact,  in  answer  to  written  interrogatories 
within  the  scope  of  the  issues,  and  it  is  error  to  refuse  such  an  instruaion, 
or  to  submit  to  the  jury  such  interrogatories. 

Where  the  court,  in  the  discharge  of  its  duty,  and  without  invading  the 
province  of  the  jury,  may  properly  instruct  them  to  return  their  verdict 
for  either  party,  the  error  of  the  court  in  refusingto  submit  interrogatories 
to  the  jury,  at  the  request  of  the  other  party,  is  at  most  a  harmless  error. 

Where  the  complaint  states  a  good  cause  of  action,  and  issue  is  joined 
upon  a  special  or  affirmative  paragraph  of  answer,  which  states  no  defence 
whatever  to  plaintiff's  action,  and  where  the  allegations  of  such  paragraph 
of  answer  are  admitted  to  be  true  on  the  trial,  it  is  error  for  the  court  to 
instruct  the  jury,  upon  such  immaterial  issue,  to  return  a  verdict  for  the 
defendant. 

From  Gibson  Circuit  Court. 

L,  C.  Embree  and  W.  D.  Robinson  for  appellant. 

/.  E.  McCullough  2ind/.H,  Miller  for  appellee. 

HowK,  J. — This  action  was  brought  by  the  appellant,  as 
Facts.  the  administrator  of  one  John   Miller,  deceased, 

against  the  appellee,  upon  a  certificate  of  indebtedness,  exe- 
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cuted  by  the  trustee  of  White  River  township,  of  which  cer- 
tificate the  following  is  a  copy  : 

"  State  of  Indiana,  County  of  Gibson  : 

'*  Trustee's  Office,  White  River  Tp.,  Nov.  23,  1881. 
"  This  is  to  certify  that  there  is  now  due  from  this  town- 
ship to  H.  L.  Kimberliu  &  Co.  one  hundred  and  seventy-five 
dollars  for  part  five  of  the  McBride  Tellurians  bought  for  the 
use  of  this  township,  and  payable  out  of  the  special  school 
funds  at  the  People's  Bank  at  Princeton,  Indiana,  on  the  ist 
day  of  June,  1883,  with  interest  at  eight  per  cent,  and  eight 
per  cent  on  the  amount  after  maturity  till  paid. 

(Signed)  "William  F.  Hudelson, 

"  School  Trustee  of  White  River  Township." 

The  appellant  alleged  in  his  complaint  that  before  the  ma- 
turity of  such  certificate  of  indebtedness,  it  was  endorsed  in 
writing  to  his  decedent,  John  Miller,  by  the  payees  thereof, 
and  that  it  was  past  due  and  wholly  unpaid.  Wherefore, 
etc. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  ^  ver- 
dict was  returned  for  the  appellee,  the  defendant  below;  and, 
over  the  appellant's  motion  for  a  new  trial,  judgment  was 
rendered  against  him  for  the  appellee's  costs. 

In  this  court,  the  first  error  assigned  by  the  appellant  is 
that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the 
second  and  third  paragraphs  of  his  reply.  In  discussing 
this  alleged  error,  the  appellant's  counsel  do  not  claim  that 
either  the  second  or  third  reply  stated  facts  sufficient  to  con- 
stitute a  good  reply,  but  they  say :  '*  We  desire  to  question 
the  form  and  sufficiency  of  the  demurrer,"  and  they  conclude 
that  it  "  is  insufficient  both  in  form  and  substance."  The  de- 
murrer thus  called  in  question  reads  as  follows : 

"  The  defendant  demurs  separately  to  the  second  and  third 
paragraphs  of  reply,  for  the  reason  that  neither  of  sufficiehcy  or 
said  paragfraphs  states  facts  suflBcient  to  constitute  raS^^ 
a  reply,  or  avoidance  of  the  facts  stated  in  the  paragraphs  of 
answer  to  which  said  paragraphs  of  reply  are  respectively 
pleaded." 

In  section  357  R.  S.  1881,  it  is  provided  as  follows:  **The 
defendant  may  demur  to  any  paragraph  of  the  reply,  on  the 
ground  that  the  facts  stated  therein  are  not  sufficient  to  avoid 

9  Cor.  Gas.— 10  I 
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the  paragraph  of  answer,"  etc.  It  is  apparent  that  the  de- 
murrer objected  to  in  this  case  is  in  substantial  compliance 
with  the  requirements  of  the  statute,  and  it  is  sufficient,  we 
think,  **  both  in  form  and  substance."  It  is  true,  perhaps,  that 
there  is  some  surplusage  in  such  demurrer,  but  it  is  equally 
true,  as  to  any  pleading,  that  "  surplusage  does  not  vitiate 
that  which  is  gobd."  Mires  v.  Alley,  51  Ind.  507;  Owen  v. 
Phillips,  73  Ind.  284 ;  Morris  v.  Stem,  80  Ind.  227. 

The  only  other  error  assigned  by  appellant  is  the  over-  • 
ruling  of  his  motion  for  a  new  trial.  Under  this  error,  the 
first  question  discussed  by  his  counsel  is  thus  stated  in  their 
brief :  "  Did  the  lower  court  err  in  refusing  to  submit  to  the 
jury  the  interrogatories  propounded  by  appellant?"  Before 
considering  this  question,  it  is  proper  that  we  should  state, 
more  fully  than  we  have  done,  the  issues  in  the  cause  which 
were  submitted  to  the  jury  for  trial.  We  have  already  stated 
the  appellant's  cause  of  action. 

The  appellee  originally  answered  in  four  special  or  affirm- 
AKswra.  ative  paragraphs.     In  the  first  paragraph,  it  was 

alleged  that  the  written  instrument  sued  upon  was  made  and 
executed  without  any  consideration  whatever  therefor. 

In  the  second  paragraph  of  its  answer,  the  appellee  alleged 
that,  on  the  23d  day  of  November,  1881,  H.  L.  Kimberlin 
&  Co.  agreed  and  contracted  with  appellee  to  deliver  to  him, 
within  a  reasonable  time  after  that  date,  five  of  McBride's 
Tellurians ;  that  the  written  instrument  sued  upon  was  exe- 
cuted m  part  consideration  of  such  contract,  and  upon  no 
other  consideration  whatever ;  and  that  H.  L.  Kimberlin  & 
Co.  wholly  failed  and  neglected  to  deliver  such  Tellurians, 
or  any  of  them,  to  the  appellee  within  such  reasonable  time, 
or  to  deliver  them  at  all;  wherefore  the  consideration  of 
such  written  instrument  had  wholly  failed. 

In  the  third  paragraph  of  answer,  after  stating  the  consid- 
eration of  the  written  instrument  sued  upon  substantially  as 
the  same  was  stated  in  the  preceding  paragraph,  it  was  alleged 
that  the  Tellurians  were  to  be  delivered  to  appellee  by  H.  L. 
Kimberlin  &  Co.  within,  to  wit,  three  months  from  the  date 
of  the  contract ;  that  H.  L.  Kimberlin  &  Co.  wholly  failed 
and  neglected  to  deliver  to  the  appellee  such  Tellurians 
within  such  time  ;  that  thereupon  appellee  elected  to  rescind 
such  contract  and  so  notified  H.  L.  Kimberlin  &  Co..  and 
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that  the  Tellurians  had  not,  nor  had  either  of  them,  ever  been 
delivered  by  H.  L.  KimberlinA  Co.,  or  by  any  one  in  their 
behalf,  or  been  accepted  or  received  by  the  appellee. 

In  the  fourth  paragraph  of  answer,  the  consideration  of  the 
written  instrument  sued  upon  is  stated  substantially  as  it  was 
stated  in  the  second  paragraph  ;  and  it  was  then  averred  that 
at  the  time  of  making  such  contract  and  of  executing  such 
instrument  there  was  an  outstanding  indebtedness  against  the 
appellee,  and  chargeable  against  its  special  school  fund,  in  the 
amount  of  $6000,  and  greatly  exceeding  in,  to  wit,  the  sum 
of  $4500,  the  aggregate  amount  then  on  hand  belonging  to 
such  fund,  together  with  the  amount  to  be  derived  from  the 
tax  assessed  against  such  township  for  that  year  in  favor  of 
such  fund ;  and  that  such  contract  was  made  with  H.  L. 
Kimberlin  &  Co.,  and  such  indebtedness  to  them  was  at- 
tempted to  be  contracted  by  such  trustee,  without  his  having 
procured  any  order  from  the  board  of  commissioners  of  Gib- 
son County  authorizing  such  trustee  to  contract  any  such  in- 
debtedness, or  without  his  having  presented  any  petition  to 
such  board  for  such  an  order  or  having  given  notice  of  any 
such  petition. 

Upon  the  foregoing  paragraphs  of  answer  the  appellant 
joined  issue  by  his  reply  in  general  denial. 

Afterwards  the  appellee  filed  its  fifth  parag^raph  of  answer, 
verified  by  the  oath  of  its  then  trustee,  wherein  it  was  averred 
that  the  written  instrument  sued  upon  was  never  executed  by 
the  api>ellee,  nor  by  its  trustee,  nor  by  any  other  person  au- 
thorized  to  execute  the  same  on  its  behalf ;  and  that  at  the 
time  William  F.  Hudelson  signed  such  instrument,  if  at  all, 
he  was  not  the  trustee  of  such  appellee. 

With  this  statement  of  the  issues  m  the  cause,  we  come  now 
to  the  consideration  of  the  first  question  presented  by  the  ap- 
pellant's counsel  m  argument,  under  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial,  namely :  Did 
the  court  err  in  refusing  to  submit  to  the  jury  the  appellant's 
interrogatories?  The  record  shows  that,  at  the 
proper  time,  the  appellant  submitted  to  the  court  f???TS  o^ 

--.f  .  •  •     ATORIBSTO  JURY 

a  number  of  written  interrogatories,  and  requested 
the  court  to  instruct  the  jury  to  answer  the  same  and  to  find 
specially  upon  the  several  questions  of  fact  stated  therein,  in 
case  they  should  return  a  general  verdict ;  that  the  court  re- 
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fused  to  submit  such  interrogatories  to  the  jury  and  to  in- 
struct  them  as  requested  ;  and  that  to  this  action  and  ruling 
of  the  court  the  appellant  at  the  time  excepted.  We  need 
not  set  out  these  interrogatories :  it  will  suffice  to  say  that 
they  seem  to  us  to  have  been  within  the  scope  of  the  issues 
in  the  cause.  No  objection  was  made  below,  and  none  is 
made  here,  to  either  the  form  or  substance  of  the  interroga- 
tories. In  section  546  R.  S.  1881,  it  is  provided  that  in  all 
cases,  when  requested  by  either  party,  the  court  shall  instruct 
the  jury,  if  they  render  a  general  verdict,  to  find  specially 
upon  particular  questions  of  fact,  to  be  stated  in  writing.  In 
Campbell  v,  Frankem,  65  Ind.  591,  the  court  said :  *'  It  is  the 
right  of  a  party  to  have  the  jury  find  upon  facts  which  fall 
within  the  scope  of  the  issues  in  the  case.  .  .  .  The  court 
may  control  the  fbrm  ot  interrogatories,  and  judge  of  their 
propriety,  but,  when  properly  asked  for,  it  is  error  to  reject 
them." 

In  discussing  the  question  we  are  now  considering,  the  ap- 
pellee's learned  counsel  do  not  claim,  as  we  understand  their 
argument,  that  the  appellant's  interrogatories  to  the  jury 
were  defective  either  in  form  or  substance,  or  that  they  were 
not  within  the  scope  bf  the  issues  in  the  case.  Counsel  say 
that  the  appellant  was  not  injured  by  the  court's  refusal  to 
submit  his  interrogatories  to  the  jury,  because  the  court  in- 
structed the  jury  that  "under  the  issues,  evidence,  and  admis- 
sions in  the  case,  it  is  the  duty  of  the  jury  to  find  for  the 
defendant,"  unless  this  court  should  be  of  the  opinion  that 
such  instruction  was  erroneous.  In  other  words,  the  appel- 
lee's counsel  virtually  concede  that  the  trial  court  erred  in  its 
refusal  to  submit  the  appellant's  interrogatories  to  the  jury, 
unless  the  case  was  one  in  which  the  court,  without  invading 
the  province  of  the  jury,  and  simply  in  the  discharge  of  its 
own  duty,  had  properly  instructed  them  to  return  their  ver- 
dict for  the  appellee.  If  the  court's  instruction  above  quoted 
was  right  and  properly  given,  then  the  error  of  the  court,  if 
such  it  were,  in  refusing  to  submit  the  appellant's  interroga- 
tories to  the  jury,  was  at  most  a  harmless  error  ;  and  for  such 
an  error  this  court  will  not  reverse  a  judgment. 

This  view  of  the  question  under  consideration  seems  to  us 
to  be  the  correct  one,  and  it  is  in  harmony  with  the  decision 
of  this  court  in  McClaren  v.  Indianapolis,  etc.,  R.  R.  Co.,  83  Ind. 
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319.  In  that  case  the  court  said:  ''Where  the  interrogato- 
ries are  entirely  unnecesary,  as  where,  under  the  evidence, 
there  is  no  cause  of  action,  and  the  court  is,  therefore,  author- 
ized to  direct  a  verdict  for  the  defendant,  there  the  with- 
drawal of  the  interrogatories,  which,  in  such  a  case,  should 
not  have  been  submitted  to  the  jury,  is  not  error."  So  that 
the  proper  decision  of  the  question  we  are  now  considering 
depends  upon  the  answer  which  must  be  given  to  this  fur- 
ther question,  namely.  Did  the  trial  court  err  in  instructing 
the  jury  that,  **  under  the  issues,  evidence,  and  admissions  in 
the  case,  it  is  the  duty  of  the  jury  to  find  for  the  defendant?" 
Of  course,  there  are  cases  in  which  the  trial  court,  of  its 
own  motion  and  without  any  invasion  of  tho  prov- 
ince of  the  jury,  may  properly  instruct  the  jury  to  jury*to 'fwd 
return  their  verdict  for  the  one  or  the  other  party. 
Dodge  V.  Gaylord,  53  Ind.  365  ;  Moss  v.  Witness  Printing  Co., 
64  Ind.  125 ;  American  Ins.  Co.  v.  Butler,  70  Ind.  i.  Where 
issue  is  joined  on  the  plaintiff's  complaint  by  an  answer  in 
general  denial  merely,  and  evidence  is  introduced  which  tends 
to  sustain  the  material  averments  of  the  complaint,  it  would 
certainly  be  error  for  the  court  to  direct  a  verdict  for  the  de- 
fendant ;  for,  in  such  case,  the  sufficiency  or  insuflBciency  of 
the  evidence  is  a  question  for  the  jury,  and  the  plaintiff  has 
the  right  to  claim  a  verdict,  either  for  or  against  him,  unin- 
fluenced by  the  court's  opinion  in  relation  to  the  evidence. 
Adams  v.  Kennedy,  90  Ind.  318.  In  the  case  in  hand,  however, 
all  the  paragraphs  of  appellee's  answer,  except  the  fifth, 
which  is  not  sustained  by  any  evidence,  were  special  para- 
graphs wherein  the  appellee  pleaded  affirmative  facts  in  bar 
of  the  action.  To  these  special  or  aflBrmative  paragraphs  the 
appellant  replied  by  a  general  denial,  and  as  to  each  of  them 
the  appellee,  of  course,  had  the  burden  of  the  issue.  If  a 
special  or  affirmative  paragraph  of  answer  states  a  good  de- 
fence, in  bar  of  the  action,  and  is  sustained  by  sufficient  legal 
evidence,  without  any  conflict  therein,  we  think  the  court 
may  properly  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant  without  any  invasion  of  the  province  of  the  jury,  even 
though  the  plaintiff's  evidence  may  have  made  a  prima  facie 
case  in  his  behalf.  But  where  issue  is  joined  upon  a  special 
or  affirmative  paragraph  of  answer  which  states  no  defence 
whatever  to  plaintiff's  action,  and  would  have  been  held  bad 
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on  demurrer,  then,  although  upon  the  trial  the  facts  stated  in 
such  paragraph  are  proved  to  be  true  by  an  abundance  of 
uncontradicted  evidence,  it  would  be  error  for  the  court  to 
instruct  the  jury,  upon  such  issue,  to  return  a  verdict  for  the 
defendant.  This  is  settled,  we  think,  by  the  decisions  of  this 
court.  Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  i ;  Dorman 
V.  State,  56  Ind.  454;  McCloskey  v,  Indianapolis,  etc.,  Union, 
67  Ind.  86  (33  Am.  R.  76). 

In  the  case  in  hand,  it  is  claimed  on  behalf  of  the  appellee 
that  the  fourth  paragraph  of  its  answer,  the  substance  of 
which  we  have  already  given,  stated  a  good  defence  in  bar 
of  the  appellant's  action,  and  that  it  was  abundantly  sustained, 
^^  without  contradiction,  by  the  admissions  of  the  aj>- 
pellant  as  evidence  on  the  trial.  We  are  of  opin- 
ion, however,  that  the  fourth  paragraph  of  answer 
stated  no  defence  whatever  to  the  appellant's  action.  It  is 
manifest  that  the  paragraph  was  prepared  upon  the  supposi- 
tion of  the  pleader  that  the  contract  for  the  Tellurians,  men- 
tioned in  the  complaint,  was  void  because  the  appellee's 
trustee  had  not  complied  with  the  provisions  of  sections  6006 
and  6007  R.  S.  1881  before  making  such  contract.  We  think, 
however,  that  those  sections  of  the  statute  can  have  no  appli- 
cation to  the  ordinary  debts  incurred  by  the  trustee  for  fur- 
niture, apparatus,  and  other  supplies  for  the  schools  of  his 
township,  such  as  the  debt  in  suit  for  the  Tellurians.  Be- 
sides, the  sections  of  the  statute  did  not  enlarge,  but  were 
intended  to  limit,  the  power  of  the  trustee  to  contract  debts 
in  the  name  of  and  binding  upon  his  township.  This  is  shown 
by  the  phraseology  of  the  sections,  and  by  the  title  of  the  act 
from  which  the  sections  are  taken.  The  title  of  such  act  is, 
**  An  act  to  limit  the  power  of  township  trustees  in  incurring 
debts,"  etc.    Acts  1875,  Reg.  Sess.,  p.  162. 

This  court  has  repeatedly  held  that  notes  executed  by  a 
township  trustee  for  borrowed  money  did  not  evidence  debts 
of  the  township  unless  it  was  shown  that  the  money  bor- 
rowed had  been  used  for  the  legitimate  purposes  of  the  town- 
ship. Wallis  V.  Johnson  School  Tp.,  75  Ind.  368 ;  Pine  Civil 
Tp.  V.  Huber,  etc.,  Co.,  83  Ind.  121 ;  Reeve  School  Tp.  v,  Dod- 
son,  98  Ind.  497. 

If,  therefore,  it  were  conceded  that  the  fourth  paragraph 
of  answer  stated  a  good  defence  to  this  action,  we  would  be 
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bound  to  hold  that  it  was  not  sustained  by  sufEpient  evidence. 
For,  while  it  was  shown  by  the  appellant's  admissions  on  the 
trial,  that  certain  notes  had  been  executed  by  the  trustee, 
Hudrlson,  for  borrowed  money,  which  notes  were  yet  un- 
paid, still  it  was  not  shown  in  any  manner  by  the  appellee, 
who  had  the  burden  of  the  issue,  that  the  money  so  borrowed 
had  been  used  for  the  township.  It  is  clear,  therefore,  that, 
under  the  decisions  of  this  court,  the  appellee  failed  to  show 
the  existing  outstanding  indebtedness  of  the  township,  al- 
leged in  its  fourth  paragraph  of  answer. 

Our  conclusion  is  that  the  court  erred  in  instructing  the 
jury  to  return  a  verdict  for  the  appellee,  and  in  refusing  to 
submit  appellant's  interrogatories  to  the  jury  trying  the 
cause. 

Other  questions  are  discussed  by  counsel,  but,  as  they  may 
not  arise  on  a  new  trial  of  the  case,  we  need  not  now  con- 
sider them.  Appellee's  counsel  suggest,  in  argument,  that 
the  complaint  is  bad,  and  that,  for  this  cause,  the  judgment 
below  should  be  affirmed.  The  sufficiency  of  the  complaint 
was  not  called  in  question  below,  nor  is  it  questioned  here  by 
any  assignment  of  error  or  cross  error.  Therefore,  the  ques- 
tion suggested  is  not  presented  for  our  decision.  Besides, 
the  evidence  in  the  record  fully  supplied,  or  tended  to  supply, 
any  defect  in  the  complaint  as  the  question  is  now  presented. 

For  the  reasons  heretofore  given,  we  are  of  opinion  that 
the  court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
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State  ex  rel.  Graham 

V. 

Babcock. 

{Advance  Case,  Nebraska,     September  29,  1885.) 

Where  the  State  constitution  provides  that  "  no  money  shall  be  drawn 
from  the  treasury  except  in  pursuance  of  a  specific  appropriation  made 
by  law/'  held  that  the  auditor  of  public  accounts  has  no  authority  to 
draw  a  warrant  on  the  State  treasury  in  favor  of  county  treasurers  for 
commissions  on  money  collected  by  them  and  paid  into  the  treasury, 
though  it  was  customary  for  treasurers  to  deduct  their  commissions  be- 
fore paying  money  collected  into  the  State  treasury. 

Mandamus. 

Charles  O.  Whedon  for  relator. 

The  Attorney-General  for  respondent. 

Reese,  J. — This  is  an  application  to  this  court,  in  the  exer- 
faotb.  cise  of  its  original  jurisdiction,  for  a  writ  of  man- 

damns  to  compel  the  auditor  of  public  accounts  to  issue  his 
warrant  on  the  State  treasury  for  a  sum  of  money  which  the 
relator  claims  is  due  him  as  commission  or  fees  for  collecting 
moneys  due  the  State  as  proceeds  from  the  sale  and  leasing 
of  school  lands. 

The  relator  alleges  that  he  collected  the  moneys  referred 
to,  and  paid  them  over  to  the  State  treasurer,  without  deduct- 
ing therefrom  his  commission  for  making  the  collection.  It 
is  alleged  that  it  is  the  custom  for  county  treasure»s  not  to 
deduct  their  commissions  from  the  money  they  collect  for  the 
State,  but  to  pay  it  all  to  the  State  treasurer,  and  then  to  re- 
ceive from  the  auditor  a  warrant  for  the  amount  of  commis- 
sions to  which  such  treasurer  may  be  entitled ;  that  he  has 
demanded  from  the  auditor  a  warrant  for  the  amount  of  com- 
missions due  him,  but  that  the  auditor  has  refused  to  issue  it. 

It  is  claimed  that  under  the  provisions  of  section  164,  c.  ^^^ 
coMMffiMoiw  TO  Comp.  St.,  he  is  entitled  to  this  warrant  as  for 

COUHTY     TREA8-  ,    .     ,      ,  .  •    i  r«i    . 

^^""^^  money  which  he  has  overpaid.     This  section  pro- 

vides that  "  if  any  county  treasurer  shall  have  paid,  or  may 
hereafter  pay,  into  the  State  treasury  any  greater  sum  or 
sums  of  money  than  are  legally  and  justly  due  from  such  col- 
lector, after  deducting  abatements  and  commissions,  the  audi- 
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tor  shall  issue  his  warrant  for  the  amount  so  overpaid,  which 
shall  be  paid  out  of  the  fund  or  funds  so  overpaid  on  said 
warrant.'*  This  section  would  seem  to  give  the  auditor  the 
authority  contended  for  by  the  relator ;  but  we  must  hold 
that  it  does  not.  Section  22  of  article  3,  entitled  "  Lregisla- 
tion,"  of  the  constitution  of  this  State  provides,  among  other 
things,  that  "  no  money  shall  be  drawn  from  the  treasury  ex- 
cept in  pursuance  of  a  specific  appropriation  made  by  law, 
and  on  the  presentation  of  a  warrant  issued  by  the  auditor 
thereon.*'  .  .  *.  This  section  must  be  treated  as,  and  is,  a 
complete  denial  of  the  right  or  power  of  the  auditor  to 
draw  his  warrant  on  the  treasury  for  any  sum  of  money  for 
any  purpose  except  in  pursuance  of  an  appropriation  made 
by  law.  The  money  is  conceded  to  be  in  the  treasury.  It 
must  remain  there  until  drawn  out  "  in  pursuance  of  a  specific 
appropriation"  giving  authority  therefor. 

In  so  far  as  the  section  of  the  revenue  law  above  quoted  is 
in  conflict  with  the  provision  of  the  constitution,  if  at  all,  it  is 
void;  but  as  the  two  sections  must  be  construed  together, 
and  if  possible  harmonized,  it  may  be  said  that  there  is  noth- 
ing in  the  section  requiring  the  warrant  to  issue  without  an 
appropriation  being  first  made,  and  that  there  is  no  conflict. 
However  that  may  be,  it  is  clear  the  auditor  cannot  legally 
draw  the  required  warrant. 

The  other  questions  discussed  by  counsel  need  not  be  no- 
ticed, as,  in  our  view,  the  writ  cannot  issue,  and  is  therefore 
denied. 


SCHEERER 

Edgar,  Auditor,  etc. 

(Advance  Case,  California,  in  Banc.    August  26,  1885.) 

A  county  auditor  who  appeals  a  mandamus  proceeding  against  him 
acts  in  his  official  capacity,  and  need  not  be  required  to  give  an  appeal 
bond. 

Appeal  from  Superior  Court  of  San  Francisco.    Hearing 
<m  motion  to  dismiss  appeal. 
John  Lard  Love  for  appellant. 
£.  A.  Sf  Geo.  E.  Lawrence  for  respondent* 
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Ross,  J. — This  IS  an  appeal  taken  by  the  defendant  from  a 
judgment  of  the  superior  court  directing  a  writ  of  mandate 
to  issue  compeUing  the  defendant,  as  auditor  of  the  city  and 
county  of  San  Francisco,  to  issue  to  the  plaintiff  a  warrant 
upon  the  treasurer  of  the  city  and  county  for  the  payment  of 
a  certain  sum  of  money.  The  court  below,  by  an  order 
made,  dispensed  with  an  undertaking  on  appeal  on  the  part 
of  the  appellant,  by  virtue  of  that  portion  of  section  946  of  the 
Code  of  Civil  Procedure  which  provides  that  "the  court 
below  may,  in  its  discretion,  dispense  with  or  Umit  the  secu- 
rity required  by  this  chapter,  when  the  appellant  is  an  execu- 
tor, administrator,  trustee,  or  other  person  acting  in  another's 
right." 

In  taking  the  appeal  the  defendant  was  not  acting  in  his 
individual  capacity,  for  in  that  capacity  he  was  not  a  party 
to  the  proceeding.  He  was  proceeded  against  in  his  official 
capacity  as  auditor ;  it  was  against  him  as  auditor  that  the 
judgment  went  in  the  court  below,  and  in  that  capacity  only 
could  he  appeal.  He  was  not  acting,  therefore,  in  his  own 
individual  right,  but  in  that  of  the  city  and  county.  The 
case,  therefore,  fells  within  the  provision  of  the  Code  of  Pro- 
cedure cited,  and  the  motion  to  dismiss  the  appeal  is  there- 
fore denied. 

We  concur :  McKinstry,  J. ;  Morrison,  C.  J. ;  Thorn- 
ton, J.;  Myrick,  J.;  McKee,  J. 


The  State 

V. 

M.  T.  Polk  et  oL 

(14  Lea  (Tennessee),  i.) 

The  bond  which  the  statute  requires  the  treasurer  of  the  State  to  give 
is  a  joint  and  several  bond,  each  obligor  becoming  bound  for  the  entire 
penalty. 

But  if  the  treasurer  execute  a  bond,  which  is  accepted,  binding  each  of 
the  sureties  for  only  an  aliquot  part  of  the  penalty,  the  sureties  cannot  be 
held  liable  beyond  the  terms  of  the  contract. 

If  the  treasurer  execute  a  bond  more  than  a  year  after  the  commence- 
ment of  his  term  of  office,  which  is  accepted,  containing  no  words  of  rela- 
tion, the  sureties  will  only  be  liable  for  such  funds  as  the  treasurer  then 
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had  in  his  hands,  and  such  as  were  afterwards  received  by  him  during  the 
time  he  continues  in  the  discharge  of  the  duties  of  the  office. 

From  Davidson.  Appeal  from  the  Chancery  Court  at 
Nashville.     A.  G.  Merritt,  Chancellor. 

Attorney-General  Lea  and  Vertrees  &  Vertrees  for  the  State. 

Colyar^  Marks  &  Childress^  Demoss  &  Malone^  John  Rltunty 
N.  N.  CoXy  Webster  &  Taylor,  and  McDowell  for  defendants. 

Cooper,  J.— Bill  filed  May  12,  1883,  by  the  State  against 
M.  T.  Polk,  late  treasurer  of  the  State,  and  the  faow. 

sureties  on  his  official  bond  of  May  20,  1882,  for  the  recovery 
of  such  moneys  as  might  be  found  due  from  the  defendants 
severally  to  the  State,  by  reason  of  the  failure  of  M.  T.  Polk 
to  properly  account  for  and  pay  over  to  his  successor  in  of- 
fice funds  which  came  to  his  hands  in  his  official  capacity  as 
treasurer.  Polk  died  pending  the  litigation,  and  the  suit  has 
been  revived  against  W.  L.  Granberry  as  the  administrator 
of  his  estate.  Upon  final  hearing,  the  Chancellor  rendered  a 
decree  in  favor  of  the  State  against  Granberry,  as  adminis- 
trator, for  $419,768.45,  being  the  full  amount  of  Polk's  defal- 
cation, with  interest.  But  he  found  that  the  State  was  only 
entitled  to  recover  from  the  sureties  the  sum  of  $39,111.82, 
and  that  the  sureties  had  paid  this  sum  to  the  State  in  the  new 
issue  of  the  Bank  of  Tennessee.  He  therefore  gave  a  decree 
against  the  defendants  for  the  costs,  and  the  State  appealed. 

M.  T.  Polk  was  elected  treasurer  of  the  State  for  three  suc- 
cessive terms  of  two  years  each,  continuing  in  oflBce  from 
February  7,  1877,  to  January  5,  1883,  when  he  absconded  and 
left  the  State.  He  was  elected  in  January,  1877,  1879,  ^^^ 
1881,  on  the  last  occasion  for  a  term  of  two  year§,  beginning 
January  15,  1881.  The  only  bond  gfiven  by  him  after  this  last 
election  was  executed  by  him  and  the  defendants,  his  sureties, 
on  May  20, 1882.  It  is  agreed  that  Polk's  defalcation,  between 
the  date  of  his  last  election  and  May  20,  1882,  amounted  to 
more  than  $100,000,  exclusive  of  certain  United  States  bonds 
and  coupons  amounting  to  $84,287.50.  And  it  is  also  agreed 
that  the  defalcation  after  May  20,  1882,  after  allowing  certain 
specified  credits  and  calculating  interest,  amounted  to  $39, 
1 1 1.82,  which  has  been  paid  by  the  sureties  mentioned  in  the 
agreed  statement  of  facts,  in  the  new  issue  of  the  Bank  of 
Tennessee. 
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The  bond  of  May  20,  1882,  is  in  the  words  and  figures  fol- 
lowing, to  wit : 

State  of  Tennessee,  Nashville,  Tennessee, 

Davidson  County.  May  20.  1882. 

Know  all  men,  by  these  presents,  that  Marshall  T.  Polk,  as 
principal,  is  held  and  firmly  bound  to  the  State  of  Tennessee 
in  the  penal  sum  of  one  hundred  thousand  dollars  ($100,000), 
and  that  W.  M.  Duncan,  James  K.  Polk,  R.  P.  Cole.  A.  R. 
Duncan,  W.  Morrow,  J.  E.  R.  Carpenter,  A.  S,  Horsley,  Max 
Sax,  F.  T.  P.  Allison,  and  Will  Polk,  as  sureties  for  the  said 
Marshall  T,  Polk,  are  bound,  severally,  to  the  State  of  Ten- 
nessee each  in  the  penal  sum  of  ten  thousand  dollars,  and  no 
further,  to  the  payment  of  which  the  parties  aforesaid  bind 
themselves,  their  heirs,  executors,  and  assigns  as  aforesaid. 
The  conditions  of  this  obligation  are,  that  if  the  said  Marshall 
T.  Polk  shall  perform  all  the  dufies  enjoined  on  him  by  law  to 
be  performed,  and  shall  faithfully  account  for  and  pay  over 
all  money  which  shall  be  received  from  time  to  time  as  treas- 
urer of  Tennessee,  and  shall  deliver  safely  to  his  successor  in 
office  all  books,  vouchers,  accounts,  and  efifects  whatever,  and 
all  moneys  which  shall  soon  come  into  his  hands  as  treasurer 
aforesaid,  then  this  obligation  shall  be  null  and  void,  other- 
wise to  remain  in  full  force  and  eflFect,  binding  said  Marshall 
T.  Polk  in  the  full  amount,  and  each  surety  to  the  extent  of 
ten  thousand  dollars,  and  no  further. 

By  the  Code,  section  222,  the  treasurer  of  the  State  is 
elected  by  a  joint  vote  of  both  houses  of  the  General  Assem- 
bly, and  holds  his  ofiice  for  the  term  of  two  years,  and  until 
his  successor  is  elected  and  qualified.  By  section  224  he  is 
required  to  enter  into  bond,  with  ten  or  more  sureties,  in  the 
sum  of  one  hundred  thousand  dollars,  payable  to  the  State  of 
Tennessee,  and  conditioned  as  set  out  in  the  bond  of  May  20, 
1882.  The  bond  is  required  to  be  acknowledged  before  a 
judicial  officer,  by  whom  its  acknowledgment  and  sufficiency 
are  to  be  certified,  and  the  treasurer  is  thereupon  to  take  a 
prescribed  oath  of  office.  The  bond  in  controversy  was  ac- 
knowledged and  certified,  and  the  treasurer  then  took  the 
oath  of  office. 

The  bond  which  the  statute  requires  the  treasurer  to  give 
V!m*%  '^icD  ^^  manifestly  a  joint  and  several  bond  by  the  treas- 
H>LD  jonr  AMD  yr^,.  j^jjj  j^jg  sureties,  each  becoming  bound,  for  the 
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entire  penalty  of  the  bond.  This  has  been  the  general  re- 
quirement of  all  official  bonds  in  this  State,  and  the  uniform 
practice  under  our  statutes.  The  bond  before  us  does  not, 
therefore,  comply  with  the  law.  It  undertakes  in  express 
terms  to  limit  the  liability  of  each  surety  to  an  aliquot  part  of 
the  penalty,  instead  of  extending  the  liability  to  the  whole 
penalty,  as  it  should  have  done.  Upon  common-law  principles 
it  is  clear  that  the  surety  cannot  be  held  bound  beyond  the 
terms  of  the  bond,  for  the  obvious  reason  that  per-  lllbiutt  of 
sons  can  only  be  held  liable  by  the  contract  which  SSoS*  law 

•^  •'  ,  AMD  iTwn^tt  8TA- 

they  have  actually  entered  into,  Nichol  v.  Mc-  "jtkb. 
Combs,  2  Yer.  83 ;  United  States  v.  Knight,  14  Pet,  301,  314. 
An  express  statute  has  in  one  instance  been  held  to  extend 
the  liability  of  the  principal  and  sureties  on  a  bond  beyond  its 
terms.  Ogg  v.  Leinart,  i  Heis,  40.  But  there  is  no  such 
statutory  provision  in  relation  to  bonds  of  the  character  of 
the  bond  before  us.  By  the  Code,  section  773,  it  is  provided 
that  whenever  any  officer,  required  by  law  to  give  an  official 
bond,  acts  under  a  bond  which  is  not  in  the  penalty,  payable 
or  conditioned  as  prescribed  by  law,  or  is  otherwise  defective, 
such  bond  is  not  void,  but  stands  in  the  place  of  the  official 
bond,  subject,  on  its  condition  being  broken,  to  all  the  reme- 
dies which  the  person  aggrieved  might  have  mantained  on  the 
official  bond  of  such  officer,  executed,  approved,  and  filed  ac- 
cording to  law.  So,  also,  by  section  774,  if  any  officer  who  is 
required  by  law,  or  in  the  course  of  judicial  proceedings,  to 
give  bond  for  the  performance  of  an  act  or  the  discharge  of 
duty  receives  money  or  property  upon  the  faith  of  such  bond, 
he  and  his  sureties  are  estopped  to  deny  the  validity  of  the 
bond,  or  the  legality  of  the  proceeding  under  which  the 
money  or  property  was  obtained.  But  the  first  of  these  sec- 
tions simply  gives  the  same  remedy,  by  motion  or  action,  on 
the  irregular  bond  as  if  it  had  been  entirely  regular,  "  on  its 
condition  being  broken,"  without  extending  the  relief  beyond 
the  terras  of  the  bond.  And  the  other  section  is  only  in  af- 
firmance of  the  common-law  principle  of  estoppel,  when 
money  has  been  received  on  the  faith  of  the  bond,  so  as  to 
hold  the  parties  to  its  terms,  McLean  v.  State,  8  Heis.  22, 
255;  Galbraith  v.  Gaines,  10  Lea,  568,  574.  These  sections 
do  preclude  the  defendants,  as  is  conceded  by  their  learned 
counsel,  from  insisting  that  the  bond  is  void  for  irregularity 
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or  that  it  is  not  subject  to  the  same  remedies  as  a  regular 
statutory  bond.  But  we  are  unable  to  see  any  ground  upon 
which  the  sureties  to  the  bond  can  be  held  liable  beyond  the 
terms  of  their  contract  as  plainly  expressed  on  its  face. 

The  only  other  question  is,  whether  the  bond  is  only  binding 
TiMK  covnuD  on  the  sureties  from  the  date  of  its  execution,  or  re- 
TOBAaTODL  ®'  lates  back  to  the  beginning  of  the  treasurer's  term 
of  office  under  the  last  election.  In  the  former  case,  the  lia- 
bility of  the  sureties  will  be  limited  to  the  sum  with  which 
they  were  found  chargeable  by  the  chancellor.  In  the  latter 
event,  they  will  be  liable  to  the  extent  of  their  respective  ob 
ligations  for  the  defalcations  of  the  treasurer  between  the 
commencement  of  his  last  term  of  office  and  the  date  of  the 
execution  of  the  bond.  This  defalcation,  it  is  agreed,  as  we 
have  seen,  amounted  to  over  one  hundred  thousand  dollars. 

There  can  be  no  doubt,  under  our  decisions,  that  where  an 
officer  has  been  re-elected  to  office,  and  either  has  in  hand  or 
receives,  after  he  has  qualified  by  giving  bond,  money  be- 
longing to  the  office,  which  he  actually  received  or  would 
have  been  authorized  to  receive  during  his  previous  term,  the 
sureties  on  the  new  bond  would  be  liable  therefor.  Yoakley 
V.  King,  10  Lea,  67;  State  ex  rel.  v.  Cole,  13  Lea,  367.  Ii  is 
equally  true  that  the  sureties  on  the  new  bond  would  not  be 
liable  for  an  actual  defalcation  committed  during  the  previous 
term.  State  ex  rel.  v.  Orr,  12  Lea,  725 ;  Cox  v.  Hill,  5  Lea, 
147.  The  common-law  rule  is,  moreover,  that  the  obliga- 
tion of  the  sureties  of  a  public  officer  for  the  faithful  appro- 
priation of  money  which  he  collected  before  they  executed 
the  bond  can  only  exist  when  the  money  was  in  his  hands  as 
the  bailee  of  the  government  at  the  time  of  the  execution  of 
the  bond,  unless  the  bond  be  retrospective  in  its  terms.  A 
previous  wrongful  appropriation  of  the  money  would  convert 
his  relation  of  bailee  into  that  of  defaulter.  Farrar  v.  United 
States,  5  Pet.  373  ;  United  States  v,  Boyd,  15  Pet.  187 ;  Board  of 
Education  v.  Fonda,  yj  N.  Y.  350.  Unless,  therefore,  our  stat- 
utes regulating  the  execution  of  official  bonds  changes  the  rule, 
the  sureties  in  the  present  case  would  only  be  liable  for  funds 
held  by  their  principal  as  bailee  at  the  date  of  their  bond,  or  re- 
ceived afterwards ;  for  there  is  nothing  in  the  language  of  the 
bond  of  a  retrospective  character,  and  calling  the  attention  of 
the  sureties  to  the  fact  that  they  were  binding  themselves  for 
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the  past  as  well  as  the  future  acts  of  their  principal  during  his 
last  official  term.  The  statutes  most  certainly  contemplate  a 
qualification  of  the  officer  by  the  execution  of  an  official  bond 
before  entering  upon  the  discharge  of  his  duties.  But  if  he 
neglects  to  comply  with  the  law,  and  the  proper  officers  fail  to 
compel  him,  or  afterwards  fail  to  take  a  bond  stipulating  to 
cover  the  past  as  well  as  the  future,  it  is  impossible  to  see  how 
the  sureties  can  be  held  liable  beyond  the  terms  of  their  bond. 
The  Code,  section  771,  does  provide  that  every  official  bond 
executed  under  the  Code  is  obligatory  on  the  principal  and 
sureties  thereon  for  any  breach  of  the  condition  during  the 
time  the  officer  continues  in  office,  or  in  the  discharge  of  any  of 
the  duties  of  such  office.  But  the  object  of  this  provision 
seems  to  be  to  extend  the  liability  beyond  the  term,  so  long  as 
the  officer  is  in  the  discharge  of  any  of  the  duties  of  the  office 
— the  constitution  and  statute  continuing  him  in  office  until 
his  successor  is  elected  and  qualified.  And  the  liability  is 
"  for  any  breach  of  the  condition"  of  the  bond,  bringing  us 
back  to  the  construction  of  its  terms. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it 
must  be  affirmed,  with  costs. 


Briggs 

V. 

HiNTON  et  al. 
(14  Lea,  Tennessee,  233.) 

Sureties  on  the  official  bond  of  a  sheriff,  against  whom  judgment  has 
been  rendered  for  default  of  sheriff,  the  sheriff  alone  appealing  to  the  Su- 
preme Court,  are  not  in  the  jurisdiction  of  the  latter  court,  and  it  can 
render  no  judgment  against  the  sureties  not  appealing. 

The  surety  in  such  case,  though  not  bound  by  the  Supreme  Court 
judgment,  is  bound  by  the  judgment  below  for  the  same  original  liability, 
and  his  payment  of  Supreme  Court  judgment  without  execution  to  the 
anoant  of  the  judgment  below,  is  not  an  officious  payment. 

On  the  payment  by  the  surety  of  the  debt,  he  becomes  entitled  to  the 
rights  of  the  creditor  in  the  appeal  bond,  and  the  sureties  in  the  appeal 
bond  arc  liable  before  the  sureties  on  the  official  bond. 

The  surety  on  sheriff's  bond,  who  pays  a  judgment  against  him  and  the 
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sheriff,  for  the  default  of  a  deputy  sheriff,  is  entitled  to  have  the  bonds- 
men on  the  deputy  sheriff's  bond  to  the  sheriff  held  liable. 

A  surety  cannot  hold  his  co-sureties  liable  for  any  payment  made  by 
him  which  he  was  not  bound  to  pay. 

From  Davidson. 

Appeal  from  the  Chancery  Court  at  Nashville.    A.  G. 
Merritt,  Ch. 
/.  C.  &  J.  M.  Gaut  for  Briggs. 
Demoss  &  Malone  for  Mrs.  Stewart 
Robt.  L.  Morris  for  Tally  heirs, 
Nathaniel  Baxter  for  Mrs.  Home. 

Deaderick,  C.  J. — On  November  28,   1873,  complainant 
PAow.  filed  his  bill  in  the  chancery  court  at  Nashville 

against  defendants,  alleging  that  at  the  April  term,  1862,  of 
the  county  court  of  said  county,  the  complainant  and  M.  S. 
Stewart,  with  others  not  made  defendants  because  insolvent, 
became  securities  upon  the  oflficial  bond  of  defendant,  Hinton, 
who  was  qualified  as  sheriff  of  said  county  ;  that  said  Hinton 
afterwards  appointed  one  Thomas  Hobson  as  one  of  his  dep- 
uties, and  took  from  him  an  official  bond  in  the  penalty  of 
$10,000,  for  the  faithful  performance  of  his  duties  as  deputy 
sheriff,  with  Nicholas  Hobson  and  Reuben  Tally  as  his  sure- 
ties ;  that  said  deputy  afterwards  received  for  collection  an 
execution  for  $1,191.40,  in  favor  of  one  Franklin  against  one 
McKay,  upon  which  said  deputy  made  an  insufficient  return, 
and  thereupon,  upon  motion,  judgment  was  rendered  in  favor 
of  Franklin,  on  April  17,  1868,  for  $1,503  and  costs,  against 
Hinton  and  his  sureties  on  his  sheriff's  bond  in  the  circuit 
court  of  said  county ;  that  said  Hinton  consented  to  an  appeal 
by  said  N.  and  Thomas  Hobson  giving  bond  and  security  for 
appeal,  which  they  did,  defendant,  Narcissa  Home,  becoming 
security  on  said  appeal  bond.  By  an  amendment  it  is  charged, 
that  Hinton  alone  appealed,  and  that  none  of  the  securities  on 
his  official  bend  appealed,  and  a  copy  of  said  appeal  bond  is 
exhibited  with  the  amended  bill.  The  bill  then  alleges  that 
the  other  securities  knew  nothing  of  the  appeal,  and  never 
authorized  the  same  or  signed  the  bond  therefor,  and  com- 
plainant insists  that  he  was  not  liable  on  the  judgment  ren- 
dered on  said  appeal  by  the  Supreme  Court,  as  he  did  not 
appeal  from  the  judgment  of  the  circuit  court  against  him. 
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It  is  further  alleged,  that  on  December  i6,  1872,  judgment 
was  rendered  against  all  the  defendants  below  by  the  Su- 
preme Court,  and  against  the  parties  to  the  bond  for  appeal 
for  the  whole  amount  of  the  judgment  below,  and  that  he,  the 
complainant,  has  paid  the  same,  amounting  to  $2,234.50. 

It  is  further  alleged,  that  Hinton,  on  March  28,  1870,  took 
adjudgment  over  on  Thomas  Hobson's  bond  against  him  and 
Nicholas  Hobson,  for  $1,688.52,  and  that  Reuben  Tally,  also 
a  surety  on  Thomas  Hobson's  bond,  was  then  dead,  and  no 
judgment  was  taken  against  him.  Said  Tally's  heirs  are 
made  defendants  to  this  bill. 

Complainant  insists  he  has  the  right  to  be  reimbursed  for 
payment  of  said  judgment,  by  the  parties  who  appealed  and 
signed  the  appeal  bond,  Mrs.  Home  being  surety  thereon  is 
first  liable,  and  to  contribution  by  Mrs.  Stewart,  if  not  thus 
reimbursed,  she  being  the  administratrix  of  her  late  husband, 
M.  S.  Stewart,  deceased,  who  was  the  only  other  solvent 
surety,  beside  complainant,  of  said  Hinton. 

A  second  amended  bill  was  filed  by  complainant,  making 
the  administrator  de  bonis  non  of  the  estates  of  E.  A.  Home 
and  Reuben  Tally  defendants,  the  complainant  claiming  that 
he  is  entitled  to  be  substituted  to  the  rights  of  Hinton  in  the 
bond  of  Thomas  Hobson,  his  deputy,  who  made  the  insuffi- 
cient return,  and  that  said  Home's  and  Tally's  estates  are 
solvent,  and  they  are  the  only  solvent  sureties  of  said  Thomas 
Hobson. 

Answers  were  filed  by  Mrs.  Home,  the  administratrix  of 
Home,  Tally,  and  Mrs.  Stewart,  the  heirs-at-law  of  Tally  and 
Stewart,  and  by  Hobson  and  wife,  raising  questions  presented 
in  the  report  of  the  Referees. 

The  chancellor  decreed  that  Hinton  alone  appealed  from 
the  judgment  of  the  circuit  court  against  him  and  his  sureties 
on  his  official  bond,  without  the  knowledge  of  said  sureties, 
and  gave  as  sureties  for  the  appeal  N.  Hobson  and  Narcissa 
Home,  in  the  sum  of  $3,006.22 ;  that  the  judghient  of  the 
circuit  court  was  affirmed  by  the  Supreme  Court,  December 
16,  1872,  and  was  so  entered  as  to  include  the  sureties  of  both 
the  appeal  bond  and  official  bond ;  that  neither  complainant 
nor  M.  L.  Stewart  knew  of  or  consented  to  the  appeal,  nor 
was  either  of   them  on  the  appeal  bond,  and  neither  had 

9  Cor.  Cas.— II 
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knowledge  of  the  suit  until  after  the  affirmance  aforesaid,  and 
that  said  judgment  was  paid  by  complainant. 

The  court  further  adjudged  that  the  Supreme  Court  had 
no  jurisdiction  of  complainant  or  of  Stewart,  and  that  the 
judgment  against  them  was  void.  His  Honor  further  held 
that  the  payment  of  the  judgment  by  the  complainant  was 
officious  as  to  Stewart,  and  that  he  had  no  right  to  call  upon 
his  estate  for  contribution ;  that  the  payment  as  to  defendant. 
Home,  was  a  ratification  of  the  appeal  by  complainant,  and 
he  is  not  entitled  to  recover  against  her ;  and  that  the  second 
clause  of  the  demurrer  of  Tally's  heirs  should  be  sustained  ; 
and  the  chancellor  dismissed  the  bill  as  to  Mrs.  Stewart,  Mrs. 
Home,  and  Tally's  heirs.  But  he  rendered  a  decree  in  favor 
of  complainant  against  Gannaway,  the  administrator  of  Tally, 
for  the  sum  of  $3,210,  to  be  paid  out  of  the  personal  assets  of 
said  estate,  but  as  it  appeared,  no  such  assets  had  come,  or 
would  come  to  his  hands,  complainant  was  allowed  to  proceed 
to  subject  the  property  that  had  passed  to  the  heirs.  The 
chancellor  also  rendered  a  decree  in  favor  of  the  complainant 
against  Hinton,  the  sheriflF,  and  Hobson,  his  deputy,  for  the 
sum  of  $3,210. 

Complainant  appealed  from  so^much  of  the  decree  as  re- 
fused him  relief  against  Mrs.  Home  and  Mrs.  Stewart  as  ad- 
ministratrix, and  has  also  filed  the  record  for  writ  of  error. 

The  Referees  find  that  it  is  satisfactorily  shown  that  Hinton 
Ko    juDomwT  alone,  appealed,  and   that  Nicholas  Hobson   pro- 

▲OAIK8TPARTIB8  JXVTTT  ^••l--»l_  •  ^ 

KOTAPPEALiKo.  curcd  Mrs.  Horne  to  join  him  in  becoming  surety 
on  the  appeal  bond.  Nicholas  Hobson,  and  Mrs.  Home's 
husband,  then  dead,  were  sureties  to  Hinton  on  the  deputy 
sheriflPs  bond,  and  the  complainant  and  Stewart  took  no  ap- 
peal ;  this  is  also  apparent  from  the  bond  itself,  as  it  purports 
to  be  the  bond  of  Hinton,  N.  Hobson,  and  Mrs.  Home.  And 
in  this  conclusion  we  think  they  are  correct.  The  complain- 
ant and  Mrs.  Stewart  not  having  in  fact  appealed,  this  court 
had  no  jurisdiction  to  render  any  judgment  against  them,  and 
the  fact  that  they  did  not  appeal  may  be  shown  either  by  the 
record  or  by  proof  aliunde:  8  Hum.  489;  12  Heis.  303;  18 
Wall.  466. 

But  although  complainant  was  not  bound  by  the  Supreme 
Court  judgment,  he  was  bound  by  another  judgment  for  the 
same  original  liability,  upon  which  an  execution  might  have 
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issued,  and  would  haVe  issued,  if  he  had  not  paid  the  amount 
demoded. 

The  Referees  also  find  that  when  complainant  paid  the 
debt  to  Franklin  he  became  entitled  to  the  rights  of  Franklin 
in  the  appeal  bond,  and  the  sureties  in  the  appeal  bond,  by 
the  judgment  of  the  Supreme  Court,  were  liable  for  the  debt 
before  the  sureties  on  the  oflBcial  bond ;  that  the  obligors  in 
the  bond  of  the  deputy  are  next  liable,  and  next  the  solvent 
sureties  on  the  sheriffs  official  bond.  They,  therefore,  rec- 
ommended a  reversal  of  the  decree. 

To  this  report  Mrs.  Home  and  Tally's  heirs  except. 

Mrs.  Home's  first  and  second  exceptions  go  to  so  much  of 
the  report  as  finds  that  she  was  surety  on  the  appeal  bond  for 
Hinton  only,  and  not  for  complainant,  and  in  admitting  parol 
evidence  to  contradict  the  recitals  of  the  bond,  that  all  the 
sureties  on  the  official  bond  appealed. 

The  judgment  of  the  circuit  court  was  rendered  against  the 
sheriff  and  his  sureties,  and  the  record  recites  the  defendants 
except,  and  they  also  pray  an  appeal,  etc.,  which  is  granted, 
bond  and  security  having  been  given  according  to  law.  The 
bond  for  appeal  recites :  •*  We,  Jas.  M.  Hinton,  N.  'Hobson, 
and  Narcissa  H.  Home"  are  held,  etc. 

The  condition  is:  "James  M.  Hinton  et  als.  have  prayed," 
etc.,  "if  said  James  M.  Hinton  et  als,  shall  well  and  truly 
prosecute  said  appeal,"  etc.  This  bond  is  signed  James  M. 
Hinton,  N.  Hobson,  Narcissa  Home.  It  is  in  legal  effect  the 
bond  of  Hinton.  He  cannot  bind  his  sureties  by  his  bond. 
His  recital  of "  James  M.  Hinton  et  als  have  appealed,"  cannot 
be  construed  as  imposing  any  obligations  on  persons  who  did 
not  appeal  or  sign  the  bond.  He  is  principal,  and  they  sure- 
ties in  the  judgment  appealed  fi-om,  having  different  rights  in 
respect  to  it.  So  that  on  its  face  the  bond  does  not  purport 
to  be  the  bond  of  complainants,  and,  besides,  the  evidence  is 
full  and  clear  that  neither  the  complamant  nor  the  said  Stew- 
art had  any  knowledge  that  such  an  appeal  was  taken.  That 
the  fact  that  they  did  not  appeal  may  be  shown  by  parol  evi- 
dence, even  where  a  bond  recites  otherwise,  we  think  is  well 
settled  in  Tennessee.  But  in  this  case  we  think  the  bond  itself 
shows  upon  its  face  that  complainant  and  Stewart  did  not  ap- 
peal. 
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Third.  It  is  said  that  the  Referees  erred  in  reporting  that 
suBraM-coM-  a  surety  who  becomes  bound  in  the  course  of  legal 
BooATioN.""  proceedings  for  the  principal  is  not  a  co-surety  of 
the  original  surety  for  the  debt.  They  are  both  bound  to  the 
creditor  of  the  principal,  but  as  between  themselves  it  is  held 
that  one  who  becomes  surety,  in  the  course  of  legal  proceed- 
ings  against  the  principal,  has  no  right  of  contribution  against 
the  original  surety  for  the  debt,  but  on  the  contrary  the  latter 
has  the  right  to  be  subrogated  to  the  creditor's  right  against . 
him:  4  Sneed,  191;  i  Lea,  612;  8  Hum.  489.  And  this  is 
what  the  Referees  correctly  held. 

Fourth.  It  is  next  objected  that  the  Referees  erred  in  re- 
PATMWT  OF  porting  that  Briggs,  by  paying  the  Supreme  Court 
twm!"'^"^  judgment,  was  not  estopped  from  impeaching  it  as 
a  valid  judgment  against  Kimself . 

As  stated,  the  judgment  of  the  Supreme  Court  was  an  af- 
firmance of  the  judgment  of  the  circuit  court.  Both  judg- 
ments were  upon  the  same  cause  of  action.  That  of  the  cir 
cult  court  was  in  force  against  complainant;  an  execution 
might  issue  against  him  upon  it.  He  admitted  his  liability, 
and  was  not  bound  to  await  the  issuance  of  an  execution. 
The  payment  of  the  Supreme  Court  judgment  was  a  satisfac- 
tion of  the  other  and  a  discharge  of  the  whole  claim  of  the 
creditor,  and  'entitled  complainant  to  all  the  creditor's  rights 
against  those  who  w^re  first  or  jointly  bound  with  him. 

Fifth.  It  is  also  objected  that  the  Referees  did  not  report 
juDOMWTQUE..  that  the  bond  was  illegally  required  to  cover  the 
nwrao  ooLLAT-  jgjj|.^  g^^^  when  it  should  have  been  for  costs  and 

damages  only. 

However  this  may  be,  the  court  had  jurisdistion  of  the  per- 
sons of  the  principal  and  his  sureties  on  the  appeal  bond,  and 
of  the  subject  matter ;  and  the  validity  of  the  judgment,  even 
if  erroneous,  cannot  be  questioned  in  this  proceeding. 

Sixth.  Hobson's  bond,  it  is  objected,  did  not  cover  the 
time  at  which  his  default  occurred. 

The  bond  does  bear  date,  whether  by  clerical  mistake 
TmK  covKRK)  ^^  otherwise,  of  a  later  period  than  the  time  of  the 
BT  BOMD.  default.     But  all  the  parties  in  the  cause  recognize 

it  as  subsisting  and  in  force  before  the  default,  and  it  is  so  re- 
peatedly stated  to  be  during  the  progress  of  the  cause  below, 
and  there  being  no  contest  of  this  fact  below,  nor  exception 
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to  parol  evidence  going  to  show  it,  we  assume  it  to  be  as  ac- 
cepted and  treated,  a  bond  covering  the  default  in  question. 

We  think,  therefore,  that  the  exceptions  of  defendant, 
Home,  are  not  well  taken,  and  they  will  be  overruled. 

The  heirs  of  Reuben  Tally  except  to  the  report  of  refer- 
ees, because,  they  say,  that  they  are  not  properly  joined  in 
the  bill. 

Tally's  heirs  were  first  made  parties  to  the  bill;  there- 
upon they  demurred,  and  insisted  the  suit  could  not  be 
maintained  against  them  without  having  an  administrator  of 
said  Tally's  estate.  An  amended  bill  was  filed  making  the 
administrator  a  party,  and  praying  to  have  complainant's 
rights  against  said  administrator  adjudged,  and  insisting  that, 
having  paid  Hinton's  debt,  he  is  entitled  to  be  substituted  to 
his  rights  against  the  estates  and  administrators  of  Tally  and 
Home  on  the  bond  of  Thomas  Hobson,  said  Tally  and  Home 
being  securities  thereon. 

The  original  and  amended  bills  pray  to  have  a  decree 
against  the  administrators,  and  if  necessary  against  the  heirs 
for  lands  descended.  All  the  parties  are  before  the  court, 
and  complainant  is  entitled  to  have  Thomas  Hobson's,  the 
defaulting  deputy's,  bondsmen  held  liable  for  the  default  sfs 
reported  by  the  referees,  and  the  exception  is  not  well 
taken. 

The  referees  report  that  Mrs.  Stewart,  as  administratrix  and 
Stewart's  estate  will  be  liable  for  one-half  of  the  amount  paid 
by  complainant,  which  may  not  be  realized  from  Mrs.  Home 
as  surety  on  appeal,  or  from  the  sureties  on  Thomas  Hob- 
son's  bond,  the  estate  of  Stewart  and  complainant  being  the 
only  solvent  sureties  of  Hinton. 

The  result  is,  that  the  exceptions  to  the  report  of  the  ref- 
erees are  overruled,  and  said  report  is  in  all  ^^^^^  ^^ 
respects  confirmed,  except  that  complainant's  re-  '^^''^• 
covery  must  be  limited  to  the  amount  of  the  judgment  of  the 
circuit  court  and  interest  thereon,  and  the  costs  of  that  suit, 
this  being  the  extent  of  his  liability.  And  any  payment  made 
by  him  in  excess  of  this  sum  he  was  not  legally  bound  to 
pay,  and  cannot  hold  defendants  liable  for. 

The  costs  of  this  court  and  of  the  chancery  court  will  be 
paid  by  defendants. 

Upon  a  petition  to  rehear,  Deaderick,  C.  J.,  said : 
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Complainant,  Briggs,  has  presented  a  petition  for  rehear- 
FA0T8.  ing  as  to  one  point.     In  the  opinion  heretofore 

delivered,  it  is  held  that  complainant  did  not  appeal  from  the 
judgment  of  the  circuit  court,  and  was  legally  bound  to  pay 
only  the  amount  of  said  judgment  and  costs  thereon,  and 
that  this  was  the  extent  to  which  he  had  a  right  to  a  decree 
against  any  of  the  defendants,  notwithstanding  he  paid  the 
full  amount  of  the  Supreme  Court  judgment,  which  was  for 
a  larger  amount  than  the  judgment  of  the  circuit  court. 

It  is  insisted  that  in  order  to  entitle  himself  to  substitution 
SSSf^'^^ko-  ^^  ^^^  rights  of  Franklin,  the  creditor,  against  Mrs. 
Home,  the  surety  in  the  appeal  bond,  and  others 
bound  with  him,  complainant  was  compelled  to 
pay  the  whole  amount  of  said  Supreme  Court  judgment  be- 
fore subrogation  can  take  place.  And  section  262,  Brandt  on 
Surety,  is  cited  in  support  of  this  proposition.  That  section 
does  say  that,  as  a  general  rule,  subrogation  cannot  be  en- 
forced  until  the  whole  debt  is  paid  to  the  creditor,  nor  can 
there  be  an  assignment  of  an  entire  debt  to  a  surety,  by  opera- 
tion of  law,  where  the  surety  had  paid  but  a  part,  and 
still  owes  a  balance  to  the  creditor;  nor  an  assignment /r^ 
tantOy  the  effect  of  which  would  be  to  give  distinct  interests 
in  the  same  debt  to  creditor  and  surety.  In  this  section  it  is 
said :  "  It  would  not  subserve  the  ends  of  justice  to  consider 
the  assignment  of  an  entire  debt  to  a  surety  as  effected,  by 
operation  of  law,  where  he  had  paid  but  a  part  of  it,  and 
still  owed  a  balance  to  the  creditor."  A  surety  is  entitled  to 
be  subrogated  to  the  amount  of  his  own  indebtedness,  which 
he  has  paid,  although  it  may  be  less  than  the  whole  indebted- 
ness of  said  co-surety,  subject  to  the  creditor's  right,  and  not 
in  hostility  to  it,  and  the  rule  that  he  can't  have  subrogation 
until  the  whole  debt  is  paid  assumes  that  he  is  liable  for  the 
whole  debt,  which  is  obviously  correct,  for  he  should  not  b6 
allowed  to  pay  part  and  take  the  benefit  of  the  whole. 

It  is  argued  that  the  complainant  was  compelled  to  pay  to 
the  creditor  the  whole  debt  before  subrogation  could  be  en- 
forced. But  does  it  follow  that,  when  he  thus  pays  more 
than  the  creditor  had  any  legal  right  to  claim  of  him,  he 
can  compel  the  other  surety  to  accouiit  to  him  for  it?  A 
surety  ordinarily  has  no  greater  rights  against  a  co-surety 
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than  the  creditor  has  against  them  both.    Brandt  on  Sur.,  sec. 
232. 

The  amount  paid  by  complainant  was  in  excess  of  the 
judgment  in  the  circuit  court ;  and  to  the  amount  PAYwarr  w  ex. 
of  this  excess  was  a  payment  of  a  sum  due  from  mbot.^'vSSkI 

-,,  -ir-i  r><  •!  r  TART    CONTBIBU- 

deiendants  m  the  Supreme  Court  judgment,  for  "<>*• 
which  the  complainant  was  not  liable,  and  was  therefore  to 
that  extent  the  voluntary  and  officious  payment  of  the  debt  of 
another,  for  which  he  cannot  have  contribution  from  other 
sureties  for  same  debt. 

The  decree  heretofore  directed  to  be  entered  will  in  this 
respect  remain  undisturbed,  and  complainant's  petition  for 
rehearing  will  be  dismissed,  as  the  exceptions  filed  by  Mrs. 
Home  to  holding  her  liable  for  any  part  of  the  judgment 
may  be  allowed  so  far  as  valid  in  part,  though  not  allowed  to 
the  extent  claimed. 

Mrs.  Home  has  also  presented  a  petition  to  rehear,  and 
insists  that  her  sixth  exception  was  improperly  dis-  ^^^  covwied 
allowed.  That  exception  we  gather  from  the  "^"o"*- 
opinion  delivered  in  this  cause,  the  exceptions  themselves  not 
now  being  with  the  record,  that  Hobson's  bond  did  not  cover 
the  date  at  which  the  default  occurred.  This  has  reference 
to  Thomas  Hobson's  bond  to  Hinton,  made  an  exhibit  to 
Hinton's  deposition,  and  bearing  date  April  i,  1864. 

This  bond  is  signed  by  Thomas  Hobson,  Reuben  Tally,  E. 
A.  Home,  E.  P.  Fort,  and  N.  Hobson,  and  has  a  one-dollar 
United  States  revenue-stamp  attached.  Hinton  does  state 
that  the  above  named  parties  were  sureties  of  Thomas  Hob- 
son at  the  time  of  rendition  of  the  judgment  in  the  circuit 
court  against  him  and  his  sureties,  and  exhibits  the  bond  as 
stated,  and  said  bond  was  assumed  by  the  referees  and  by 
this  court,  in  the  opinion,  to  be  the  bond  under  which  the  de- 
fault occurred.  But  a  more  careful  examination  of  the  record 
satisfies  us  that  this  was  a  mistake. 

Complainant  in  his  bill  alleges  that  **  on  the  loth  of  April, 
1862,  said  Hinton  appointed  Thomas  Hobson  one  of  his 
deputies,  and  took  from  him  a  bond,  in  the  penalty  of  ten 
thousand  dollars,  for  the  faithful  performance  of  his  duties 
as  deputy-sheriflf,  with  Nicholas  Hobson  and  Reuben  Tally, 
now  deceased,  as  his  sureties."  The  bill  then  alleges  that  on 
June  2,  1862,  a  venditioni  exponas  was  issued  from  the  circuit 
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court  of  Davidson  County,  and  placed  in  the  hands  of  said 
Thomas  Hobson,  who  made  an  insufficient  return  thereon,  for 
which  judgment  was  rendered  against  Hinton  and  his  sure- 
ties in  favor  of  William  Franklin. 

Again,  it  is  alleged  in  the  bill  that  in  1870  Hinton  took  judg- 
ment over  against  Thomas  Hobson  and  Nicholas  Hobson,  his 
sureties,  for  $1688.52,  and  costs  ($5.90),  and  that  Reuben  Tally, 
the  other  surety,  was  dead.  These  averments  and  specifica- 
tions satisfy  us  that  the  facts  charged  were  ascertained  upon 
inspection  of  the  record,  and  that  the  bond  under  which  the 
default  occurred  was  the  bond  for  $10,000,  dated  April  i,  1862, 
and  to  which  N.  Hobson  and  Tally  were  the  only  sureties. 
That  Hinton  obtained  judgment  on  this  bond,  and  having  the 
other  bond  in  his  possession  with  Hobson,  Tally,  Home  and 
Fort,  dated  April  i,  1864,  for  $20,000,  executed  during  his  sec- 
ond  term  of  office,  he  exhibited  that  with  his  deposition. 
Another  circumstance  to  show  this  bond  was  executed  after 
April  10,  1862,  is  that  a  United  States  revenue-stamp  was 
attached  to  it,  such  stamps  not  being  in  use  here  at  the 
alleged  date  of  the  first  bond. 

The  decree  will  be  accordingly  so  modified  as  to  declare 
that  Home  was  not  one  of  Thomas  Hobson's  sureties  at  the 
time  of  his  default.  In  all  other  respects  the  former  opinion 
of  the  court  will  be  adhered  to,  and  the  petition  to  rehear 
filed. 

Subrogation  between  a  Surety  on  a  Bond  to  stay  Legal  Pro* 
ceedings  and  a  surety  on  the  original  debt.  appeal  bond.— 
The  rule  stated  in  the  principal  case — that  a  surety  in  a  joint  obligation  on 
which  a  judgment  is  had,  from  which  judgment  an  appeal  is  taken  by  the 
principal  debtor,  has  a  right  of  subrogation  against  the  sureties  on  the 
appeal  bond  to  compel  them  to  pay  the  entire  judgment — is  supported  by 
the  authorities.  Mitchell  v,  DeWitt,  25  Tex.  180;  Jamison  v,  Gamett,  10 
Bush  (Ky.),  221. 

Bail  Bond. — Similarly,  it  is  held  that,  as  between  a  surety  and  a  bail 
for  the  principal  debtor,  the  bail  should  bear  the  burden  of  paying  the 
debt.  Parsons  v.  Briddock,  2  Vern.  608  (approved  in  Wright  v,  Morley,  11 
Ves.  12,  22,  and  Tennessee  Hospital  v.  Fuqua,  i  Lea  (Tenn.),  608,  612) ;  W. 
&  T.  Lead.  Cas.  in  Eq.  [3d  Am.  ed.]  158.  And,  conversely,  that  the  bail 
has  no  right  of  subrogation  against  the  surety  for  the  principal  debt. 
Smith  V,  Bing,  3  Ohio,  33. 

Injunction  Bond.— The  same  principle  applies  in  cases  where  judg- 
ment on  the  debt  is  enjoined  by  the  principal  debtor,  and  a  bond  to  secure 
the  payment  of  the  judgment  is  given ;  in  such  a  case,  if  the  surety  has  to 
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pay  the  judgment  he  may  have  recourse  in  equity  against  the  surety  in 
the  injunction  bond.  Coles  v.  Anderson,  8  Hum.  (Tenn.)  489.  See  also 
Brandenburg  v.  Flynn,  12  B.  Mon.  (Ky.)  397 ;  Bohannon  v.  Combs,  12 
B.  Mon.  (Ky.)  563.  577 ;  Daniel  v,  Joyner,  3  Ired.  (N.  C.)  Eq.  513 ;  Doug- 
lass V.  Fagg,  8  Leigh  (Va.),  588,  599,  603.  But,  contra,  see  Semmes  v. 
Naylor.  12  Gill  &  John  (Md.),  358. 

Similarly,  sureties  in  instruments  given  to  procure  a  stay  of  execution 
against  the  principal  debtor,  on  a  judgment,  may  be  compelled  by  a  surety 
for  the  original  indebtedness  wh^  has  paid,  to  reimburse  him  for  such 
payment.  Burns  v.  Huntingdon  Bank,  i  Pen.&  Watts.  (Pa.)  395  ;  Pott  v. 
Nathans,  i  Watts  &  Serg.  (Pa.)  155 ;  Chaffin  v,  Campbell,  4  Sneed,  Tenn. 
184;  Stout  V,  Vause,  i  Rob.  (Va.)  169,  180. 

Bonds  given  to  Release  the  Person  or  Property  of  the 
Principal  Debtor  from  Execution.  —  Where  the  person  of  a 
debtor,  or  enough  of  his  property  to  satisfy  the  debt,  has  been  taken  in 
execution,  such  a  taking  in  execution  extinguishes  the  judgment,  and  con- 
sequently releases  the  sureties.  Hence,  if  a  bond  with  sureties  is  given 
to  release  the  execution,  such  a  bond  takes  the  place  of  the  person  or 
property  taken  in  execution,  and  is  in  no  sense  security  for  the  judgment 
which  has  been  extinguished.  As  a  matter  of  course,  then,  the  sureties 
have  no  recourse  against  the  sureties  in  the  original  judgment.  Knox  v, 
Vallandingham,  13  Sm.  &  Mar.  Miss.  526;  see  Givens  v.  Nelson,  10  Leigh 
(Va.),  382.  The  principle  above  stated  is  strikingly  illustrated  in  Langford 
V.  Perrin,  5  Leigh  (Va),  600.  In  that  case  judgment  was  recovered  on  a 
bond  against  A  and  B,  sureties,  and  D,  the  principal,  but  not  against  C  a 
surety :  the  judgment  was  levied  on  the  property  of  D,  who  proceeded  to 
give  a  forthcoming  bond  in  which  A,  B,  and  X  joined  as  sureties.  A  was 
compelled  to  pay  a  part  of  this  bond  and  X  the  rest.  It  was  held,  first, 
that  A  had  no  right  to  enforce  contribution  against  C,  and,  second,  that  A, 
B,  and  X  were  co-sureties,  and  hence  that  X  could  only  enforce  contribu* 
tion  against  A  and  B,  and  could  not  compel  them  to  reimburse  Kim  for  all 
that  he  paid.  President  Tucker,  in  the  course  of  his  able  separate  opin- 
ion, states  the  principle  of  the  case  with  great  clearness  and  force :  "  By 
the  levy  of  the  execution  on  the  property  of  the  principal  debtor,  D,  c, 
who  was  the  surety  in  the  origrinal  bond,  was  relieved  of  his  responsibility. 
Clerk  V,  Withers,  i  Salk.  322  ;  Cooper  v,  Chitty,  i  Burr.  34,  cited  by  Roane, 
J.,  in  Lusk  v.  Ramsay,  3  Munf.  Va.  441.  Had  the  property  been  permitted 
to  remain  in  the  hands  of  the  ofl&cer  and  at  his  risk,  C  would  have  been  dis- 
charged of  the  debt  by  the  proceeds  of  the  sale,  unless  they  fell  short  of 
the  demand.  Others,  however,  intromitted  :  they  became  sureties, — not 
for  the  original  debt,  but  for  the  return  of  the  property  upon  the  day  of 
the  sale, — and  thus  instrumental  in  withdrawing  the  property  from  the 
officer's  control,  and  replacing  it  in  the  hands  of  the  debtor,  upon  his  en- 
gagement to  deliver  it  up  for  sale.  He  has  failed  in  his  engagement ;  he 
has  forfeited  his  bond.  Who  ought  to  be  responsible  ?  Not  C,  who  had 
been  absolved  by  the  levy,  but  the  sureties  in  the  forthcoming  bond,  who, 
by  their  interference,  have  given  a  new  credit  to  D  and  have  enabled  him 
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to  get  back  and  to  eloign  the  property  which  but  for  their  interference 
would  have  paid  the  debt.** 

As  to  the  question  of  the  right  of  subrogation  between  X  and  A  and  B, 
he  proceeds  :  "  And,  in  like  manner,  we  readily  admit  that  the  surety  for 
a  principal  debtor  may  stand  in  the  relation  of  principal  to  a  supplemen- 
tal surety,  when  that  was  the  obvious  meaning  of  the  undertaking.  Here, 
however,  the  forthcoming  bond  is  a  distinct  and  independent  engage- 
ment ;  not  constituting  part  of,  or  being  a  supplement  to,  the  original  bond 
or  contract,  but  binding  the  parties  to  the  performance  of  a  different  act, 
who  accordingly  engage  with  each  other  upon  new  and  different  terms." 
Again,  further  on,  he  proceeds  i  "  In  truth.  A,  B,  and  X  are  all  chargeable 
for  the  breach  of  the  forthcoming  bond,  not  for  the  payment  of  the  origi- 
nal debt ;  for  that  had,  in  effect,  been  discharged  by  a  sufficient  levy." 
From  these  premises  he  reasons  that  A,  B,  and  X.  joining  the  new  obliga- 
tion of  the  forthcoming  bond  at  the  same  time,  were  co-sureties. 

Principle  on  which  a  Surety  in  an  Appeal  Bond,  etc.,  is  held 
Liable  to  reimburse  a  Surety  of  the  Original  Debt. — The  cases 
relating  to  the  right  of  subrogation  of  a  surety  against  the  surety  in  an 
appeal  bond,  etc.,  executed  on  behalf  of  the  principal  debtor,  go  on  differ- 
ent grounds  from  those  just  stated  in  relation  to  forthcoming  bonds,  etc 
The  principle  of  these  cases  is  vaiiously  stated.  In  Parsons  v,  Briddock, 
2  Vem.  608  (a  bail  bond  case),  the  Lord  Chancellor  (Lord  Cowper)  says: 
"  The  bail  stands  in  the  place  of  the  principal,  and  cannot  be  relieved  on 
any  other  terms  than  on  payment  of  principal,  interest,  and  costs,  and 
the  sureties  in  the  original  bond  are  not  to  be  contributory."  In  Bams 
V,  lluntingdon  Bank,  i  Pen.  and  Watts  (Pa.),  395  (bond  given  to  stay 
execution),  the  court  say :  "  and  although  both  parties  stood  in  the  relation 
of  surety  towards  the  principal,  they  nevertheless  stood  in  unequal  equity 
between  themselves,  because  the  bail  had  so  identified  himself  with  the 
pnncipal  as  not  to  be  distinguished  from  him.  Nor  ought  they  to  be 
distinguished  here,  inasmuch  as  they  interposed  to  procure  a  personal 
advantage  to  the  principal,  and  to  the  detriment  of  the  surety,  who  might 
perhaps  have  been  exonerated  had  the  proceedings  not  been  stayed  against 
the  principal,  and  in  this  respect  the  case  is  rather  stronger  than  Parsons 
V,  Briddock."  This  reasoning  was  approved  in  Pott  v.  Nathans,  i  W.  & 
Serg.  (Pa.)  155*;  Mitchell  v.  DeWitt,  25  Tex.  180  (case  of  appeal  bond); 
Kellar  v.  Williams,  10  Bush«(Ky),  216  (appeal  bond)  ;  Douglass  v,  Fagg,  8 
Leigh  (Va.),  588,  599, 603  (injunction  bond) ;  White.  &  Tudor,  L.  C.  in  Eq. 
(3d  Am.  ed.). 

It  must  be  borne  in  mind  that,  in  general,  sureties  for  the  same  indebt- 
edness, though  by  different  instruments,  executed  at  different  times,  are 
co-sureties  and  entitled  to  contribution  from  one  another.  Craythomc  v, 
Swinburne,  14  Ves.  160 ;  Dering  v.  Earl  of  Winchelsea,  i  Cox,  318.  But 
it  may  also  happen  that  as  between  several  sureties  some  of  them  bear 
the  relation  of  principals  to  the  rest,  and  extrinsic  evidence  is  admissible 
to  show  that  such  is  the  fact.  Craythorne  v.  Swinburne,  14  Ves.  160.  In 
the  like  manner,  it  is  conceived  that  where  there  is  personal  security  and 
the  security  of  things  (such  as  a  pledge,  mortgage,  etc.]  for  the  same 
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debt,  the  personal  security  may  be  a  principal  debtor  as  to  the  ••  real'' 
security,  or  vice  versa.  In  Parsons  v,  Briddock,  2  Vem.  608,  the  arrest  of 
the  principal  debtor  gave  the  creditor  a  lien  against  the  body  of  such 
debtor  for  the  security  of  his  debt.  As  between  this  security  and  the 
surety  for  the  debt,  it  is  plain  that  the  former^as  the  principal.  Now.  the 
bail  bond  was  given  in  the  place  of  this  lien  against  the  body  of  the 
debtor,  and  hence  it  also  sustained  the  relation  of  principal  to  the  per- 
sonal surety  for  the  debt. 

This,  it  is  conceived,  is  the  explanation  of  the  case  of  Parsons  v.  Brid- 
dock. Whether  the  same  principle  applies  to  the  case  of  a  surety  on  an 
appeal  or  injunction  bond  is  perhaps  doubtful.  If  the  judgment  against 
the  principal  debtor,  although  it  merges  the  debt,  can  be  regarded  as  a 
security  for  the  debt,  then  the  explanation  of  the  case  of  Parsons  v»  Brid- 
dock, supra,  would  apply. 


State 

V. 

Nevin. 

{Advance  Case,  Nevada.     July  25,  1885.) 

Public  officers  who  are  intrusted  with  public  funds  and  required  to 
give  bonds  f9r  the  faithful  discharge  of  their  official  duties  are  not  mere 
bailees  of  the  money,  to  be  exonerated  by  the  exercise  of  ordinary  care 
and  diligence.  Their  liability  is  fixed  by  their  bond,  and  the  fact  that  the 
money  is  stolen  from  them  without  any  fault  or  negligence  on  their  part 
does  not  release  them  from  liability  on  their  official  bonds. 

Appeal  from  a  judgment  of  the  district  court  of  the  first 
judicial  district.  Storey  County,  entered  in  favor  of  the  plain- 
tiff.   The  opinion  states  the  facts. 

W.  E.  F.  Deal  and  William  WoodburUy  for  ap^    ilant. 

W,  H.  Davenport y  attorney-general,  and  J.  A.  Stephens ,  dis- 
trict-attorney, for  respondent. 

Hawley,  J. — This  action  was  brought  against  the  countv 
treasurer  of  Storey  County,  and  the  sureties  upon  facts. 

his  official  bonds,  to  recover  an  amount  of  money  admitted 
to  be  deficient  in  the  accounts  of  the  county  treasurer.  The 
answer  alleges  that  the  money  was  forcibly  taken  by  robbers 
from  the  treasurer  and  carried  away  by  irresistible  force 
"  without  any  fault  or  negligence,  or  want  of  reasonable  care 
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or  diligence,  in  the  preservation  and  care  of  said  sum  of 
money,  so  that  said  sum  of  money  was  entirely  lost  to  the 
treasury  of  said  county,  and  no  part  thereof  has  ever  been 
recovered."  The  district  court  sustained  a  demurrer  which 
was  interposed  to  this  answer,  upon  the  ground  that  the 
facts  stated  did  not  constitute  any  defence  to  the  cause  of 
action. 

Was  this  ruling  of  the  court  correct? 

The  condition  named  in  the  official  bonds  "  is  such  that  if 
the  above-bounden,  Dennis  Nevin,  shall  well  and  truly  and 
faithfully  perform  and  execute  the  duties  of  treasurer  of  the 
County  of  Storey,  now  required  of  him  by  law,  and  shall 
well,  truly,  and  faithfully  execute  and  perform  all  the  duties 
of  such  oflSce  of  treasurer  required  by  any  law  to  be  enacted 
subsequently  to  the  execution  of  this  bond,  then  this  obliga- 
tion to  be  void  and  of  no  effect,  otherwise  to  be  and  remain 
in  full  force  and  effect." 

Appellant  insists  that  his  responsibility  under  this  contract 
is  simply  that  which  the  common  law  imposes  upon  a  bailee 
for  hire ;  that  he  is  not  in  any  sense  an  insurer  of  the  moneys 
in  his  custody,  and  should  not  be  held  responsible  for  the 
money  that  was  stolen  from  him,  and  taken  by  the  use  of 
irresistible  force  without  any  negligence  or  fault  ot  want  of 
care  on  his  part. 

The  great  weight  of  the  authorities  upon  this  subject  is 
PTOucoFFicKRa  advcrse  to  the  views  contended  for  by  appellant 
bSt  aw?  u3S  The  general  rule  upon  this  subject  is  to  the  effect 

FOB        MONKT  ,  ,.  tr*  i  •  i  •    t  -i  i- 

•TOLBf.  that  public  officers  who  are  mtrusted  with  pubhc 

funds  and  required  to  give  bonds  for  the  faithful  discharge  of 
their  official  duties  are  not  mere  bailees  of  the  money,  to  be 
exonerated  by  the  exercise  of  ordinary  care  and  diligence; 
that  their  liability  is  fixed  by  their  bond ;  and  that  the  fact 
that  money  is  stolen  from  them  without  any  fault  or  negli- 
gence upon  their  part  does  not  release  them  from  liability 
on  their  official  bonds. 

Recognizing  the  almost  universality  of  this  rule,  appellant 
AuTHORiTOs.  contends  that  the  decisions  against  him  are  founded 
upon  the  peculiar  wording  of  the  bonds,  or  provisions  of  the 
statute,  to  the  effect  that  the  officer  shall  safely  keep  and  pay 
over  all  moneys  coming  into  his  hands.  It  is  true  that  in 
United  States  v.  Prescott,  3  How.  588;  Com.  «/.  Comly,  3 
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Penn.  St.  374 ;  State  v.  Harper,  6  Ohio  St.  610 ;  Inhabitants 
of  Hancock  v.  Hazzard,  12  Cush.  112,  and  other  cases,  con- 
siderable stress  is  placed  upon  this  language  in  the  bond. 
Thus,  in  United  States  v.  Prescott,  the  court  said :  "  The  con- 
dition of  the  bond  has  been  broken,  as  the  defendant,  Pres- 
cott, failed  to  pay  over  the  money  received  by  him,  when  re- 
quired to  do  so;  and  the  question  is,  whether  he  shall  be 
exonerated  from  the  condition  of  his  bond,  on  the  ground 
that  the  money  had  been  stolen  from  him  ?  The  objection  to 
this  defence  is,  that  it  is  not  within  the  condition  of  the  bond, 
and  this  would  seem  to  be  conclusive.  The  contract  was 
entered  into  on  his  part,  and  there  is  no  allegation  of  failure 
on  the  part  of  the  government ;  how,  then,  can  Prescott  be 
discharged  from  his  bond  ?  He  knew  the  extent  of  his  obli- 
gation when  he  entered  into  it,  and  he  has  realized  the  fruits 
of  his  obligation  by  the  enjoyment  of  the  office.  Shall  he  be 
discharged  from  liability,  contrary  to  his  own  express  under- 
taking? There  is  no  principle  upon  which  such  a  defence 
can  be  sustained.  The  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  condition,  express  or  implied ; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
chargee the  bond."  But  there  are  an  equal  or  greater  number 
of  cases  like  Muzzy  v.  Shattuck,  i  Denio,  233 ;  District 
Township  v.  Morton,  37  Iowa,  550;  Inhabitants  v.  McEach- 
ron,  33  N,  J.  L.  340;  Boyden  v.  United  States,  13  Wall.  17, 
and  State  v.  Moore,  12  Fed.  Rep.  740,  where  the  condition  of 
the  bon<J,  like  the  one  under  consideration  here,  was  for  the 
faithful  performance  of  the  official  duties,  and  the  conclusions 
of  the  courts  are  substantially  the  same  as  announced  in 
United  States  v,  Prescott. 

It  is  apparent  that  a  bond  requiring  a  faithful  performance 
of  official  duty  is  as  binding  upon  the  principal  and  his  sureties 
as  if  all  the  statutory  duties  of  the  officer  were  inserted  in  the 
bond, 

In  Indiana,  the  statutory  conditions  in  the  bond  are  the 
same  as  required  by  the  laws  of  this  State. 

In  Halbert  v.  State,  22  Ind.  130,  the  treasurer's  bond  was, 
however,  conditioned  not  only  for  the  faithful  performance  of 
his  duties  as  the  statute  required,  but  also  that  he  should 
*'pay  over  all  moneys  according  to  law  that  might  come  into 
his  hands  as  such  treasurer."     The  court  said:  "It  is  ob- 
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jected  that  the  latter  branch  of  the  condition  was  unathorized 
by  law,  and  therefore  of  no  effect.  But  if  the  condition  for 
the  faithful  performance  of  his  duties  includes  the  paying 
over,  according  to  law,  of  all  moneys  that  might  come  into 
his  hands  as  such  treasurer,  nothing  is  added  to  the  legal 
effect  of  the  bond  by  the  latter  branch  of  the  condition.  An 
examination  of  the  various  statutes  bearing  on  the  question 
shows  clearly  enough  that  one  of  the  duties  of  a  county 
treasurer  is  to  pay  over  according  to  law  all  moneys  that 
come  into  his  hands  is  such  treasurer ;  hence  we  shall  con- 
sider  the  case  as  if  the  bond  had  been  conditioned  simply  for 
the  faithful  performance  of  the  duties  of  the  office." 

In  Boy  den  v.  United  States,  13  Wall.  24,  the  court,  refer- 
ring to  United  States  v,  Prescott,  said :  "  The  condition  of 
the  receiver's  bond  in  that  case,  it  is  true,  was  that  the  re- 
ceiver should  pay  promptly  when  orders  for  payment  should 
be  received,  while  the  bond  in  the  case  before  us  is  con- 
ditioned that  Boy  den,  the  receiver,  had  truly  executed  and 
discharged,  and  should  continue  truly  and  faithfully  to  exe- 
cute and  discharge,  all  the  duties  of  said  office  according  to 
law.  But  the  acts  of  Congress  respecting  receivers  made  it 
their  duty  to  pay  the  public  money  received  by  them  when 
ordered  by  the  Treasury  Department.  .  .  .  The  bond  there- 
fore was  an  absolute  obligation  to  pay  the  money,  and  differ- 
ing not  at  all,  in  leg^l  effect,  from  the  bond  in  Prescott's  case." 

What  are  the  duties  of  a  county  treasurer  under  the  stat- 
utes of  this  State? 

In  addition  to  requiring  an  oath  and  an  official  bond,  it  is, 
DUTIES    OF  among  other    things,  provided   that  the  county 

COUHTY     TRBA8-     ^  „     i       11  •  ii  1  1 

uwo.  treasurer  "shall  receive  all  moneys  due  and  ac- 

cruing to  his  county,  and  disburse  the  same,  in  the  proper 
orders  issued  and  attested  by  the  county  auditor."  2  Comp. 
L.  2981. 

[Other  statutory  duties  omitted.] 

Under  these  provisions,  is  it  not  manifest  that  it  is  the 
duty  of  county  treasurers  to  safely  keep  the  public  money 
and  pay  it  out  only  as  provided  by  law  ?  The  fact  that  the 
county  treasurer  is  required  "to  receive  money,  and  enter  it 
in  his  cash-book,  implies,  without  any  other  special  regula- 
tion, that  he  is  to  keep  it,  and,  being  required  to  keep  it,  it 
follows  that  he  is  to  keep  it  safely.    This  is  one  of  the  duties 
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of  his  office  he  has  undertaken  faithfully  to  discharge." 
Thompson  v.  Trustees,  30  111.  loi. 

Unless  he  safely  keeps  it,  he  could  not  exhibit  it  to  the 
commissioners,  as  required  by  law,  and  it  could  not  be 
counted.  Neither  could  he  deliver  it  to  his  successor  in 
oflBce.  The  duty  to  safely  keep  the  money  is  made  abso- 
lutely clear  by  the  provisions  of  the  statute  already  quoted 
and  referred  to.  But  there  are  also  other  provisions  which 
are  equally  as  strong  and  cogent.  If  any  officer  charged 
with  the  safe-keeping  of  public  money  converts  the  same  to 
his  own  use,  or  loans  any  portion  of  such  money,  he  shall  be 
guilty  of  embezzlement.     Stat.  1881,  82;  Stat.  1883,  96. 

Could  a  county  treasurer  who  converts  the  money  to  his 
own  use  claim  that  he  is  not  an  officer  who  is  charged  with 
the  safe-keeping  of  the  public  money?  It  would  be  a  stigma 
upon  the  law  and  a  disgrace  to  the  judiciary  to  say  that  he 
could  successfully  maintain  such  a  defence.  The  statutes  of 
this  State  in  relation  to  the  duties  of  county  treasurers  are 
almost  identical  with  those  of  Indiana. 

The  Supreme  Court  of  that  State,  in  Halbert  v.  State, 
supra^  after  quoting  the  statutory  provisions,  said  :  "  By  these 
various  provisions  it  is  clearly  seen  that  it  is  the  duty  of  a 
county  treasurer  to  pay  over  the  funds  in  his  hands  according 
to  law,  which  may  be  upon  orders  drawn  upon  him  by  the 
auditor,  or  to  his  successor  in  office,  and  a  failure  to  make 
such  payment  constitutes  a  breach  in  his  bond,  conditioned 
for  the  faithful  performance  of  his  duties;"  and  declare  that 
the  fact  that  the  money  was  stolen  from  the  treasurer  with- 
out his  fault  did  not  "  relieve  him  from  the  necessity  of  dis- 
charging the  obligation  imposed  upon  him  by  his  bond.''  This 
decision  was  followed  in  the  subsequent  cases  of  Morbeck  v. 
State,  28  Ind.  86 ;  Rock  v.  Stinger,  36  Id.  348  ;  and  Linville  v, 
Leininger,  72  Id.  494. 

In  Iowa,  where  the  statute  is  not  as  strong  as  in  this  State, 
the  same  doctrine  is  held  and  applied  to  an  officer  upon  a 
bond  conditioned  for  the  performance  of  his  duties  "  to  the 
best  of  his  ability."  District  Township  z/.  Smith,  39  Iowa, 
9;  s.  c,  18  Am.  Rep.  39. 

The  statutes  of  this  State  are  more  stringent  than  the 
statute  of  Ohio,  except  in  relation  to  the  conditions  of  the 
bond. 
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In  State  v.  Harper,  6  Ohio  St.  610,  the  court  said :  "  By 
accepting  the  office,  the  treasurer  assumes  upon  himself  the 
duty  of  receiving  and  safely  keeping  the  public  money,  and 
of  paying  it  out  according  to  law.  His  bond  is  a '  contract 
that  he  will  not  fail,  upon  any  account,  to  do  those  acts.  It 
is,  in  effect,  an  insurance  against  the  delinquencies  of  himself, 
and  against  the  faults  and  wrongs  of  others  in  regard  to  the 
trust  placed  in  his  hands.  He  voluntarily  takes  upon  himself 
the  risks  incident  to  the  office  and  to  the  custody  and  dis- 
bursement of  the  money.  Hence  it  is  not  a  sufficient  answer, 
when  sued  for  a  balance  found  to  have  passed  into  his  hands, 
to  say  that  it  was  stolen  from  him  ;  for  even  if  the  larceny  of 
the  money  be  shown  to  be  without  his  fault,  still  by  the  terms 
of  the  law  and  of  his  contract  he  is  bound  to  make  good  any 
deficiency  which  may  occur  in  the  funds  which  came  under 
his  charge." 

We  deem  it  unnecessary,  upon  this  branch  of  the  case,  to 
specially  refer  to  the  numerous  other  authorities  where  the 
same  doctrines  are  announced,  as  it  is  absolutely  clear,  from 
those  already  cited,  that  the  distinction  sought  to  be  main- 
tained by  appellant  that  the  conditions  of  the  bond  and  the 
provisions  of  the  statute  of  this  State  should  be  construed 
differently  from  the  construction  given  in  the  decided  cases 
cannot  be  maintained. 

In  many  of  the  cases  the  courts  have  given  an  additional 
reason  for  their  conclusions  that  a  public  officer  cannot  set 
up  the  defenqe  of  a  robbery  of  the  public  funds  in  his  posses- 
sion. Thus,  in  United  States  v.  Prescott,  supra.  Justice 
McLean,  in  delivering  the  opinion  of  the  court,  said :  "  The 
liability  of  the  defendant,  Prescott,  arises  out  of  his  oflBcial 
bond,  and  principles  founded  upon  public  policy."  After  dis- 
cussing Prescott*s  liability  upon  the  bond,  he  adds :  "  Public 
policy  requires  that  every  depositary  of  the  public  money 
should  be  held  to  a  strict  accountability.  Not  only  that  he 
should  exercise  the  highest  degree  of  vigilance,  but  that  he 
should  keep  safely  the  moneys  which  come  to  his  hands.  Any 
relaxation  of  this  condition  would  open  a  door  to  frauds, 
which  might  be  practised  with  impunity.  A  depositary  would 
have  nothing  more  to  do  than  to  lay  his  plans  and  arrange  his 
proofs,  so  as  to  establish  his  loss,  without  laches  on  his  part. 
Let  such  a  principle  be  applied  to  our  postmasters,  collectors 
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of  the  customs,  receivers  of  public  moneys,  and  others  who 
receive  more  or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  public  ?" 

In  Cora.  V.  Comly,  supra,  Gibson,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "  The  opinion  of  the  court  in  the 
case  of  United  States  v.  Prescott  is  founded  on  sound  policy 
and  sound  law.  .  .  .  The  keepers  of  the  public  moneys,  or 
their  sponsors,  are  to  be  held  strictly  to  the  contract,  for  if 
they  were  to  be  let  ofif  on  shallow  pretences,  delinquencies, 
which  are  fearfully  frequent  already,  would  be  incessant."  To 
the  same  effect  are  the  decisions  in  District  Township  v.  Mor- 
ton, 37  Iowa,  553 ;  United  States  v.  Watts,  i  New  Mex.  562 ; 
Commissioners  of  JeflF.  Co.  v.  Lineberger,  3  Mon.  241. 

The  only  defence  recognized  by  any  of  the  authorities  in 
the  United  States  at  the  present  time,  with  the  exception  of 
Cumberland  County  v.  Pennell,  69  Me.  357 ;  s.  c,  31  Am.  Rep. 
284,  for  the  failure  of  a  public  officer  charged  with  safe-keep- 
ing of  the  public  funds  to  pay  over  the  same,  is  where  he  is 
prevented  from  doing  so  by  the  act  of  God  or  the  public 
enemy,  without  any  neglect  or  fault  on  his  part.  We  say  the 
Maine  case  stands  alone  in  its  opposition  to  what  it  is  pleased 
to  term  the  new-born  policy  of  the  law.  In  that  case  some 
reliance  seems  to  have  been  placed  upon  the  case  of  Albany 
V.  Dorr,  25  Wend.  440 ;  but  the  principles  of  that  case  were 
repudiated  in  Muzzy  v,  Shattuck,  supra,  and  hence  we  are 
authorized  to  say  that  the  case  in  Mame  in  unsustained  by  any 
other  recognized  authority  in  any  of  the  courts  of  the  United 
States,  Federal  or  State. 

In  United  States  v.  Thomas,  1 5  Wall.  341 ,  it  was  held  that  the 
act  of  a  public  enemy  in  forcibly  seizing  or  destroying  prop)- 
erty  in  the  hands  of  a  public  officer,  against  his  will,  and 
without  his  fault,  is  a  discharge  of  his  obligation  to  keep  such 
property  safely,  and  of  his  official  bond,  given  to  secure  the 
faithful  performance  of  that  duty,  and  to  have  the  property 
forthcoming  when  required. 

Bradley,  J.,  in  delivering  the  opinion  of  the  court,  questions 
the  correctness  of  some  of  the  extreme  views  stated  in  some 
of  the  authorities  referred  to,  and  claims  that  broader  lan- 
guage was  used  than  was  necessary  where  the  defence  set 
up  was  that  the  money  was  stolen,  and  says  that  "  a  much 
more  limited  responsibility "  than  was  indicated  in  the   lan- 

9  Cor.  Gas. — 12 
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guage  in  Prescott's  case  "  would  have  sufficed  to  render  that 
defence  nugatory."  But  there  is  no  declaration  of  any  lega 
principle  contained  in  this  opinion  that  would  justify  a  court 
in  permitting  such  a  defence  as  was  sought  to  be  interposed 
in  this  case.  It  is  said  that  public  officers  are  bailees,  "  but 
they  are  special  bailees,  subject  to  special  obligations.  It  is 
evident  that  the  ordinary  laws  of  bailment  cannot  be  invoked 
to  determine  the  degree  of  their  responsibility." 

In  United  States  v.  Humason,  6  Sawy,  201,  the  court  per- 
mitted the  defence  that  the  officer  with  the  money  was  on  a 
steamship  which  was  lost  at  sea,  and  the  officer  drowned  and 
the  money  lost  in  the  Pacific  Ocean.  The  doctrines  announced 
in  that  case  are  similar  to  the  case  of  United  States  v, 
Thomas,  and  do  not  in  any  manner  militate  against  the  gen; 
eral  views  we  have  expressed. 

In  State  v.  Moore,  the  defendant,  who  was  county  treasurer, 
answered  that  he  ought  not  to  be  held  upon  his  bond  because 
Mississippi  County  "  being  overrun  with  tramps,  thieves,  rob- 
bers, public  enemies,  the  money  could  not  be  safely  kept  in 
said  county,"  and  that  for  the  purpose  of  keeping  it  safely  he 
deposited  to  his  credit,  as  treasurer,  in  a  bank  in  St.  Louis, 
which  failed,  whereby  the  money  was  wholly  lost.  The  court 
said;  "Such  an  answer  as  this,  we  thinks  is  insufficient  to 
shield  defendant  from  liability  in  any  view  which  can  be  taken 
of  the  case.  If  the  obligation  assumed  by  defendant  in  his 
bond  to  deliver  over  to  his  successor  in  office  all  money  be- 
longing to  the  county  can  only  be  met  or  discharged  by  mak- 
ing such  delivery  or  payment,  it  is  clear  that  the  facts  set  up 
in  the  answer,  and  admitted  to  be  true,  constitute  no  defence. 
That  the  above  rule  is  a  correct  one,  governing  in  such  cases, 
is  established  by  the  following  authorities"  (citing  State  v. 
Powell,  67  Mo.  395,  and  the  various  decisions  of  the  Supreme 
Court  of  the  United  States).  *'  If,  on  the  other  hand,  under 
the  rule  laid  down  in  the  case  of  United  States  v.  Thomas,  15 
Wall.  337,  defendant  is  to  be  regarded  as  a  bailee  and  exempt 
from  liability  to  pay  when  the  loss  is  occasioned  by  the  act  of 
God  or  a  public  enemy,  he  would  still  be  liable  under  the 
facts  stated  in  the  answer,  because  they  show  that  the  loss  was 
not  occasioned  in  either  of  these  ways.  The  tramps,  thieves, 
and  robbers  who,  it  is  alleged,  overrun  Mississippi  County, 
while  they  are  enemies  to  the  peace  and  safety  of  the  public 
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and  social  order,  they  are  not  public  enemies  in  the  legal  sense 
of  these  words.  By  enemies  is  to  be  understood  public 
enemies,  with  whom  the  nation  is  itself  at  open  war ;  and  not 
merely  robbers,  thieves,  and  other  private  depredators,  how- 
ever much  they  may  be  deemed,  in  a  moral  sense,  at  war  with 
society.  Losses,  therefore,  which  are  occasioned  by  robbery 
on  the  highway  or  by  depredations  of  mobs,  rioters,  insur- 
gents, and  other  felons  are  not  deemed  losses  by  enemies  within 
the  meaning  of  the  exception."     12  Fed.  Rep.  790. 

The  action  of  the  district  court  in  sustaining  the  demurrer 
to  the  answer  was  correct. 

The  other  positions  taken  by  appellant  relative  to  the  time 
Avhen  the  cause  of  action  could  be  commenced  are  wholly  un- 
tenable. Having  admitted  the  defalcation  and  claimed  the 
right  to  interpose  the  defence  inserted  in  his  answer,  the  State 
was  not  compelled  to  wait  until  the  close  of  the  appellant's 
term  of  office  before  commencing  an  action  upon  his  bond. 

The  judgment  of  the  district  court  is  affirmed. 

[See  40  Am.  Rep.  675  as  to  meaning  of  "  faithfully"  in  such  bond.  See 
State  V.  Chadwick,  10  Oregon,  465. — Ed.] 


Inhabitants  of  Machiasport  v.  Small  and  others. 

{77  Maine,  109.) 

In  debt  upon  a  collector's  bond,  before  the  defendant  is  put  to  proof  of 
a  plea  of  performance,  the  plaintiff  must  show,  either  that  the  collector  has 
been  clothed  with  legal  authority  to  collect  taxes,  or  that  he  actually  did 
collect  them. 

When  such  authority  is  shown,  or  the  collector  has  been  proved  to  have 
collected  taxes,  the  burden  under  such  plea  rests  upon  the  defendants  to 
prove  that  the  collector  has  performed  the  condition  of  his  bond,  by  hav- 
ing faithfully  performed  all  the  duties  of  his  office,  or  by  having  legally 
dis(K>sed  of  the  taxes  which  he  is  shown  to  have  collected. 

Id  such  action,  on  such  issue,  if  the  defendant  fails  to  support  the  plea, 
the  penalty  of  the  bond  is  forfeit,  and  judgment  should  be  entered  therefor. 

After  judgment  for  the  penalty  of  a  bond  of  defeasance,  on  motion  of 
the  defendant,  the  penalty  thereof  may  be  chancered  as  the  equitable 
rights  of  the  parties  may  reqnire,  and  execution  should  issue  for  the  sum 
fixed  by  the  court. 

To  reach  this  result  the  court  may  send  the  cause  to  an  auditor  to  hear 
the  parties  and  report  the  facts  to  the  court. 
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When  the  penalty  of  a  bond  of  defeasance  is  sued  for,  and  breaches  are 
not  assigned  in  the  declaration,  the  defendant  may  have  oyer  of  the  bond, 
and  if  it  have  a  condition,  the  court  on  motion  will  order  the  plaintiff  to 
assign  the  breaches  upon  which  he  relies,  and  the  defendant  may  interpose 
his  defence  by  way  of  brief  statement  under  the  general  issue. 

Two  assessors  are  not  authorized  to  assess  a  tax  when  a  third  assessor 
has  not  been  qualified. 

An  assessor's  warrant  failing  to  show  what  year's  State  tax  was  included 
in  the  assessment,  and  the  precise  date  of  the  town  meeting  at  which  the 
town  tax  was  voted,  and  when  the  collector  should  account  to  the  State 
and  county  treasurers  respectively  for  the  State  and  county  taxes,  and 
authorizing  a  distress  immediately,  without  waiting  twelve  days,  and  not 
authorizing  the  arrest  of  a  taxpayer  if  he  is  possessed  of  "  tools,  imple- 
ments, and  articles  of  furniture  which  are  by  law  exempt  from  attachment 
for  debt,"  is  invalid. 

On  report. 

Debt  upon  a  tax  collector's  bond. 
The  facts  are  stated  in  the  opinion. 
John  C.  Talbot  for  plaintiflFs. 
McNichol  &  Sargent  for  defendants. 

Haskell,  J. — Debt  upon  the  bond  of  a  collector  of  taxes 
FAon.  for  the  town  of  Machiasport,  conditioned  for  the 

faithful  performance  of  his  duty  for  the  year  1876. 

The  plea  was  non  est  factum  with  a  brief  statement  of  per- 
formance. 

The  plaintiflFs  read  in  evidence  the  bond,  the  record  of  the 
assessment  of  the  tax  for  the  year  1876,  the  commitment  of 
the  same  to  the  collector,  and  the  warrant  to  him  for  the  col- 
lection of  the  tax.  It  was  admitted  that  defendant  Small  was 
collector  of  taxes  for  the  plaintiffs  for  that  year,  There  was 
no  other  evidi5nce  showing  a  breach  of  the  bond.  The  case 
comes  forward  on  report. 

Had  the  taxes  been  legally  assessed,  and  the  commitment 
DKBT  OH  BOHD.  aud  Warrant  been  in  legal  form,  the  collector 
SSJf?""  ^'  would  have  been  chargeable  under  his  bond  for  the 
taxes  so  committed  to  him  for  collection,  Inh'b'ts  of  Trescott 
V.  Moan,  50  Maine,  347 ;  and  the  plaintiffs  would  have  made 
out  a  prima  facie  case.  The  burden  would  then  have  rested 
upon  the  collector  to  substantiate  his  plea  of  performanee  by 
showing  a  faithful  discharge  of  the  duties  of  his  office.  This 
he  is  not  required  to  do,  until  the  plaintiffs  have  shown  him 
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legfally  bound  to  perform  those  duties.  The  law  did  not 
require  him  to  execute  a  precept  that  could  afford  him  no 
protection,  nor  to  collect  a  tax  illegally  assessed.  Until  he  is 
shown  to  be  legally  bound  to  perform  official  duty,  he  is  not 
called  upon  to  justify  its  performance.  Under  a  plea  of  per- 
formance to  a  suit  upon  an  official  bond,  the  defendant  is  not 
required  to  justify,  until  he  is  shown  to  be  legally  bound  to 
perform  faithfully  some  particular  duty,  or  to  be  chargeable 
with  some  particular  property.  In  this  case,  the  defendant 
Small  is  not  chargeable  with  the  collection  of  any  tax,  until 
he  is  shown  legally  bound  to  collect  it, — that  is,  until  he  has 
been  provided  with  a  sufficient  precept,  giving  him  lawful 
authority  so  to  do. 

Much  confusion  has  arisen  as  to  when  proof  is  required  to 
support  a  plea  of  performance  to  a  suit  upon  a  pl»a  o»  pn- 
bond.  This  is  largely  due  to  the  relaxation  of  the  ^^^  ***oof. 
common  law  rules  and  methods  of  pleading.  When  a  special 
plea  of  performance  is  interposed  in  such  cases,  the  plaintiff 
is  required  to  make  replication  assigning  the  breach  relied 
upon,  and  if  the  bond  is  for  the  performance  of  covenants  and 
agreements,  several  breaches  may  be  assigned,  and  the  jury 
must  assess  the  damages  when  on  issue  framed  to  them  they 
find  the  condition  broken.     R.  S.  c.  82,  §§  20,  32. 

After  replication  the  defendant  must  either  demur  or  rejoin; 
and  if  the  rejoinder  is  a  traverse,  then  on  issue  taken  the 
burden  rests  upon  the  plaintiff  to  prove  the  breaches  assigned, 
and  if  the  bond  be  one  for  the  performance  of  covenants  and 
agreements,  to  prove  the  damages.  Philbrook  v.  Burgess,  52 
Maine,  271 ;  McGrogory  v,  Prescott,  5  Cush.  67 ;  see  Bailey 
V.  Rogers,  i  Maine,  186;  but  if  the  rejoinder  is  an  affirmative 
plea  supporting  a  plea  of  performance,  the  burden  rests  upon 
the  defendant  to  maintain  the  truth  of  his  plea,  unless  the 
bond  is  conditioned  for  the  performance  of  covenants  and 
agreements,  when  the  burden  rests  upon  the  plaintiff  to  prove 
both  the  breach  of  it  and  his  damages.  Philbrook  v.  Burgess, 
supra^  and  case  cited. 

So  when  performance  is  pleaded  by  brief  statement  to  a  suit 
upon  a  bond,  if  it  be  conditioned  for  the  performance  of  cove- 
nants and  agreements,  the  burden  rests  upon  the  plaintiff  to 
prove  its  breach  and  damages ;  but  if  the  bond  is  simply  a 
bond  of  defeasance,  then  the  burden  is  upon  the  defendant  to 
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prove  performance  as  alleged  in  his  brief  statement,  and  the 
issue  is  for  the  jury  to  find  whether  the  condition  has  been 
broken,  and  if  they  find  that  it  has,  then  judgment  goes  for 
the  penalty  of  the  bond,  and  on  motion  that  the  penalty  be 
chancered  as  the  equitable  rights  of  the  parties  may  require, 
the  court,  with  the  aid  of  necessary  auditing  officers,  fixes  the 
amount  for  which  execution  should  issue. 

The  bond  in  this  case  is  of  the  latter  class.  It  is  conditioned 
to  be  void  upon  the  faithful  performance  of  official  duty.  If 
it  is  suggested  that  no  further  proof  is  required  under  the 
rule  above  stated  than  for  the  plaintiffs  to  read  in  evidence 
their  bond,  a  sufficient  reply  is,  that  the  bond  when  so  put  in 
evidence  shows  an  official  duty  upon  the  performance  of 
which  the  bond  is  to  be  void.  The  law  does  not  cast  that 
duty  upon  the  collector  until  the  plaintiffs  show  him  legally 
chargeable  therewith.  That  is,  until  a  condition  of  things 
appears  upon  which  the  bond  becomes  effective,  the  defendant 
has  no  performance  required  of  him.  So  if  the  plaintiffs  are 
unable  to  charge  the  defendant  Small  with  a  legal  duty  to  per- 
form, for  want  of  a  legal  tax,  a  legal  commitment,  or  a  legal 
warrant  to  collect  the  tax,  they  must  prove  that  he  actually 
received  taxes, — that  is,  money, — touching  which  the  bond  can 
operate,  and  then  he  is  put  to  proof  of  his  plea  of  perform- 
ance. If  he  fails  upon  the  issue,  the  penalty  of  the  bond  is 
forfeit,  and  the  court  will  award  execution  for  the  actual 
damages  sustained.  Philbrook  v.  Burgess,  supra ;  Clifford  r. 
Kimball,  39  Maine,  413.  The  same  burden  would  rest  upon 
the  plaintiffs  if  the  issue  had  been  reached  after  a  special  plea 
of  performance,  for  in  that  method  of  procedure,  after  plea 
of  omnia  performavit  the  plaintiffs  would  reply,  either  a 
legal  tax,  a  legal  commitment,  and  a  sufficient  warrant,  or  that 
the  collector  received  certain  moneys  in  the  discharge  of  his 
office  for  which  he  had  not  accounted ;  and  then,  if  the  de- 
fendants denied  either  the  sufficiency  of  the  tax,  or  of  the 
commitment,  or  of  the  warrant,  or  that  any  such  documents 
existed,  or  that  the  collector  received  the  moneys  specified,  it 
would  be  a  negative  plea,  either  raising  an  issue  of  law,  or 
fact,  which  the  plaintiffs  must  sustain  and  prove ;  biit  if  the 
defendants  confessed  these  issues,  and  rejoined  that  the  col- 
lector had  performed  his  duty  under  his  warrant,  or  had 
accounted  for  the  moneys  with  which  the  plaintiffs  had  charged 
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him,  then  they  would  have  tendered  an  affirmative  plea,  and 
if  the  plaintiffs  took  issue  thereon,  the  burden  would  rest  upon 
the  defendants  to  prove  performance.  So  in  suit  upon  a  bond 
of  defeasance,  where  the  penalty  is  sued  for,  if  breaches  are 
not  assigned  in  the  declaration,  the  defendant  may  have  oyer 
of  the  bond  and  an  order  from  the  court  that  the  plaintiff 
specify  the  breaches  upon  which  he  relies,  and  then  the  de- 
fendant  by  way  of  brief  statement  can  state  his  defence,  show- 
ing how  many  of  the  affirmative  facts  alleged  by  the  plaintiff 
he  denies,  and  how  far  he  takes  upon  himself  the  burden  of 
proving  his  own  performance  of  the  conditions. of  his  bond. 
This  latter  method  is  one  that  has  been  adopted  in  some  of 
the  important  causes  of  this  nature  recently  tried  in  this  State. 

The  assessment,  commitment,  and  warrant  in  this  case 
appear  to  be  signed  by  only  two  assesssors.  It  does 
not  appear  that  the  plaintiffs  elected  or  had  another 
assessor  duly  qualified  to  act  during  the  year  1876.  "Two 
assessors  are  not  authorized  to  assess  a  tax  when  they  alone 
have  been  qualified."  Inhabitants  of  Williamsburg  v.  Lord, 
51  Maine,  599.  Nor  can  they  issue  a  warrant,  Sanfason  v. 
Martin,  55  Maine,  no.  The  warrant  foils  to  show  what 
year's  State  tax  was  included  in*the  assessment ;  also,  the  pre- 
cise date  of  the  town  meeting  at  which  the  town  tax  was 
voted ;  also,  when  the  collector  should  account  to  the  State 
and  county  treasurers  for  the  State  and  county  taxes  respect- 
ively. It  authorizes  the  arrest  of  taxpayers  for  want  of 
property  whereon  to  make  distress  immediately,  without 
waiting  twelve  days  as  required  by  statute.  Nor  does  it 
authorize  the  arrest  of  any  taxpayer  if  he  is  possessed  of 
"  tools,  implements,  and  articles  of  furniture,  which  are  by  law 
exempt  from  attachment  for  debt."  It  is  so  unsound,  that  a 
discussion  of  its  merits  would  be  idle.  Inhabitants  of  Orne- 
ville  V.  Pearson  et  als,  61  Maine,  552 ;  Pearson  v.  Canney,  64 
Maine,  188  ;  Inh'b'ts  of  Harpswell  v.  Orr,  69  Maine,  333. 

The  plaintiffs  have  failed  to  make  out  a  prima  facie  case 
from  the  insufficient  authority  with  which  they  clothed  their 
collector  to  perform  his  duty,  and  he  is  chargeable  under  his 
bond  only  for  the  taxes  which  he  has  actually  received,  and 
for  which  he  has  failed  to  account. 

The  agreement  of  the  parties  does  not  stipulate  what  dis- 
position shall  be  made  of  the  case  under  the  conclusions  of 
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this  opinion,  therefore  to  afford  complete  justice  to  both 
parties  it  is  ordered,  that 

The  actipn  stands  for  trial. 

Peters,  C.  J.,  Danforth,  Virgin,  Emery,  and  Foster,  JJ., 
concurred. 


State 

V. 

Stevens. 

{Advance  Case,  Indiana,    September  17,  1885.) 

§  6031  of  Revised  Statutes  of  188 1  of  Indiana  provides  that  any  officer 
who  shall  take  any  fee  other  than  is  allowed  by  the  provisions  of  the  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  fined,  not  exceeding  $100,  and  shall  be  liable  on  his  official  bond  to 
the  party  injured  for  five  times  the  illegal  fees  taken,  and  the  same  may 
be  recovered  in  the  circuit  court.  In  a  suit  on  an  official  bond  to  recover 
five  times  the  illegal  fee  charged,  it  was  held  that  the  clause  of  the  statute 
authorizing  such  recovery  was  not  unconstitutional  as  putting  a  person  in 
jeopardy  twice  for  the  same  offence. 

Koemer  v.  Oberle,  56  Ind.  284,  holding  that  the  constitutional  inhibi- 
tion just  referred  to  prevented  the  recovery  of  primitive  damages  for  an 
ill^^  act  punishable  as  a  crime,  approved  and  distinguished  on  the 
pounds — (i)  that  the  clause  in  question  was  rather  intended  as  a  compensa- 
tion for  the  person  injured  than  as  a  penalty  pure  and  simple,  and  (2)  that 
each  part  of  §  6031  provided  but  a  part  of  the  punishment  of  the  crime; 
that  the  fine  imposed  was  but  a  part  of  the  penalty,  the  other  part  being 
the  payment  of  five  times  the  illegal  charge. 

Held,  that  said  §  6031  of  Rev.  Statutes,  1881,  applies  to  bonds  executed 
before  it  was  enacted. 

Averments  of  declaration  as  to  the  illegal  chatige  having  been  made  by 
defendant  in  his  official  capacity  held  sufficient. 

An  action  brought  under  §  6031  on  an  official  bond  of  a  clerk  of  court 
to  recover  for  an  illegal  fee  taxed  as  costs  does  not  attack  the  judgment 
collaterally. 

Such  an  action  is  an  action  on  an  official  bond,  and  comes  under  the 
provision  of  the  Statute  of  Limitations  in  r^;ard  to  official  bonds,  and  not 
those  relating  to  the  recovery  of  a  penalty. 

Appeal  from  Decatur  circuit  court. 
John  S.  Scobey  for  appellant. 
Miller  &  Gavin  for  appellees. 
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Mitchell,  C.  J. — The  relator  brought  this  suit  on  the 
official  bond  of  Stevens,  who  was  formerly  clerk  faow. 

of  the  Decatur  circuit  court  The  action  was  based  on  sec- 
tion 6031  Rev.  St.  1 88 1.  This  section  enacts  that  "  any  officer 
who  shall  charge,  demand,  or  take  any  fee  for  any  official  act 
done  or  performed  under  the  provisions  of  this  act  other  than 
as  is  herein  allowed  and  provided  for  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars,  and  shall  be 
liable  on  his  official  bond  to  the  party  injured  for  five  times 
the  illegal  fees  charged,  demanded,  or  taken,  and  the  same 
may  be  recovered,  with  costs,  in  the  circuit  court." 

It  is  charged  that  the  defendant  Stevens,  having  been  elect- 
ed and  qualified  as  clerk,  took  upon  himself  the  duties  of 
that  office  on  the  first  day  of  November,  1875,  ^"d  continued 
therein  until  the  expiration  of  his  term;  that  on  the  sixth 
day  of  February,  1877,  a  civil  suit  was  commenced  against 
the  relator  in  the  Decatur  circuit  court,  which  continued 
pending  until  the  third  day  of  July,  1879,  when  it  was  dis- 
missed, at  his  costs;  that  upon  the  dismissal  of  the  suit 
Stevens  made  up.  and  taxed  the  costs  for  his  services  as  clerk 
on  the  fee-books  of  the  court,  and  that  of  the  costs  so  taxed 
there  was  included  in  various  .specified  items  the  sum  of  $20 
in  excess  of  his  legal  charges,  which,  on  the  twenty-ninth 
day  of  May,  1882,  he  demanded  of  the  relator,  and  for  which 
he  issued  a  fee-bill  on  the  fifth  day  of  June,  1882.  The  relator 
prays  judgment  for  $100,  being  five  times  the  amount  of  the 
fees  alleged  to  have  been  illegally  charged  and  demanded. 
The  court  below  sustained  a  general  demurrer  to  the  com- 
plaint, and  the  case  comes  here  on  this  ruling. 

It  is  argfued  by  the  learned  counsel  for  the  appellees  that 
so  much  of  the  statute  as  authorizes  the  recovery  of  five 
times  the  illegal  fees  charged,  in  a  suit  by  the  orig-  ^5?™Bg  2^ 
inal  party  on  the  official  bond  of  the  officer,  is  un-  S^^rob?.- 
constitutional,  as  being  within  the  prohibition  of  lS?f  "  "****' 
that  part  of  the  bill  of  rights  which  declares  that  "  no  person 
shall  be  put  in  jeopardy  twice  for  the  same  offence."  The 
extent  of  the  argument  on  this  point  is*  the  statement  of  the 
proposition  by  counsel  for  the  appellees,  and  the  citation  in 
its  support  of  Koerner  v,  Oberly,  56  Ind.  284. 

In  the  appellant's  brief  we  find  no  allusion  to  the  question. 
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This  leads  us  to  conclude  that  the  ruling  below  must  have 
turned  upon  some  other  point  As  the  question  is  presented 
for  decision,  it  would  have  been  a  source  of  satisfaction  to 
the  court  if  the  learned  counsel  on  both  sides  had  favored  us 
with  such  argument  of  it  as  their  learning  and  ability  led  us 
to  expect.  Whatever  may  be  said  of  the  case  above  cited, 
we  do  not  think  it  controls  the  decision  of  the  one  before  us. 
That  was  a  suit  brought  by  a  wife  to  recover  damages  for  an 
unlawful  sale  of  intoxicating  liquor  to  her  husband,  who  was 
in  the  habit  of  becoming  intoxicated.  Section  12,  Acts  1873. 
p.  151,  gave  a  right  of  action  against  any  person  so  ofiending 
in  favor  of  any  person  who  should  be  injured  thereby  in  per- 
son, property,  or  means  of  support.  It  authorized  a  recovery 
by  any  person  so  injured  of  all  damages  which  might  be  sus- 
tained, "  and  for  exemplary  damages."  The  same  act  made 
it  a  misdemeanor  for  any  person  to  sell  intoxicating  liquor  to 
a  person  in  the  habit  of  becoming  intoxicated,  and  provided 
a  penalty,  to  be  enforced  by  indictment  or  otherwise.  It 
was  held,  in  the  case  relied  on,  that,  in  so  far  as  section  12 
attempted  to  authorize  the  recovery  of  exemplary  damages 
by  the  injured  person,  it  was  in  conflict  with  the  provision 
in  the  bill  of  rights  above  quoted,  and  therefore  inoperative 
and  void.  It  has  been  the  settled  rule  of  decision  in  this 
State  since  the  case  of  Taber  v.  Hutson,  5  Ind.  322,  that  in  all 
that  class  of  torts  for  which,  in  addition  to  the  .civil  remedy 
allowed  to  the  injured  party,  the  wrong-doer  was  amenable 
to  criminal  punishment,  exemplary  or  punitory  damages 
could  not  be  recovered  in  a  civil  action ;  while  in  the  class  not 
rising  to  the  degree  of  criminality  the  injured  party  might, 
where  the  element  of  fraud,  malice,  gross  negligence,  or  op- 
pression mingled  in  the  controversy,  in  addition  to  full  com- 
pensation for  all  other  damages,  recover  what  is  termed  ex- 
emplary or  punitive  damages.  Lytton  v.  Baird,  95  Ind.  349; 
Stewart  v.  Maddox,  63  Ind.  51,  and  cases  cited. 

As  defined,  compensatory  damages  are  held  to  include,  not 
ooMPBiwATORT  ^'^^J  ^^^^  pccunlary  loss  or  injury  in  a  given  case 
^SJ^T^l  as  is  capable  of  approximately  accurate  calculation, 
""*^'  but,  in  addition  thereto,  such  a  sum   as  may  be 

supposed  adequate  to  compensate  **for  injury  to  business  or 
profession,  reputation  or  social  position,  and  for  physical  suf- 
fering,— as  bodily  pain,  permanent  disfiguration,  etc., — and 
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for  mental  trouble, — as  anguish  of  mind,  sense  of  shame  or 
humiliation^  loss  of  honor,  etc., — all  of  which  are  considered 
corapensatory,  and  not  exemplary  or  punitive,  damages/' 
Exemplary  or  punitive  damages,  the  terms  exemplary  and 
punitive  being  synonymous,  are  damages  allowed  as  a  pun- 
ishment, or  by  way  of  example  to  deter  others  from  the  like 
offences,  for  torts  committed  with  accompanying  fraud,  mal- 
ice, or  oppression.  The  rule  of  decision  defining  the  class  of 
cases  in  which  exemplary  damages  would,  and  that  in  which 
such  damages  would  not,  be  allowed  rests  wholly  on  judicial 
construction,  and  except  in  the  case  of  Koemer  v.  Oberly, 
supra^  and  Schafer  v.  Smith,  63  Ind.  226,  which  involved  the 
same  statute  and  followed  the  first-named  case,  none  of  the 
cases  in  which  the  rule  is  declared  and  applied  involve  any 
question  of  legislative  power. 

Previous  to  the  decision  in  the  Koemer  case  the  court 
seemed  to  regard  the  constitutional  provision  re-  exemplaht 
ferred  to  as  an  obstacle  arainst  its  power  to  allow,  SefeSSht^^ 

.  I  1.  r         11  .  PUNI8HABLB 

or  at  least  agamst  the  policy  01  allowmg,  exem-  cbiwwallt. 
plary  damages  in  the  class  of  cases  where  the  defendant  was 
also  subject  to  criminal  punishment.  While  the  question  of 
power  was  not  in  an)'  case,  so  far  as  we  know,  directly  deter- 
mined, the  prevailing  rule  was  adopted  by  the  court  as  being 
in  consonance  with  the  spirit  of  both  the  constitutional  pro- 
vision and  th^  ancient  common-law  maxim,  and  as  a  safe  mid- 
dle gfround  in  a  controversy  with  which  courts  and  lawyers 
are  familiar.  In  Koemer  v.  Oberly  it  was  distinctly  ruled 
that  the  legislature  was  prohibited  by  the  constitution  from 
authorizing  the  infliction  of  exemplary  damages  for  a  wrong 
which  was  also  punishable  as  a  crime. 

Whatever  may  be  thought  of  the  rule  so  far  as  it  rests  on 
judicial  construction,  in  the  opinion  of  the  writer  it  is  not 
that  part  of  it  which  denies  the  infliction  of  punitory  damages 
in  some  cases  which  is  open  to  criticism,  so  much  as  that 
which  permits  it  in  any  civil  case.  The  assumption  that  the 
Penal  Code  should  be  supplemented  by  judicial  legislation 
so  as  to  allow  damages  to  the  mjured  party  by  way  of  pun- 
ishment  of  the  wrong-doer,  in  cases  where  none  is  inflicted 
by  legislative  enactment,  is,  as  it  would  seem,  much  less  de- 
fensible  than  the  denial  either  to  the  courts  or  legislature  of 
the  right  to  add  unlimited  damages  as  a  punishment  in  civil 
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cases  where  a  prescribed  punishment  is  already  attached  to 
the  offence.  Whether  the  provision  that  **  no  person  shall  be 
twice  put  in  jeopardy  for  the  same  offence"  has  technical  ap- 
plication to  the  infliction  of  punishment  by  way  of  exemplary 
damages  in  civil  cases,  so  as  to  prohibit  it,  has  been  the  sub- 
ject of  much  learned  discussion.  In  Taber  v.  Hutson,  supra, 
after  suggesting  that  to  allow  exemplary  damages  might  ex- 
pose the  defendant  to  double  punishment  in  violation  of  the 
spirit  of  the  bill  of  rights,  it  was  said  that  "though  that  pro- 
vision may  not  relate  to  remedies  secured  by  civil  proceed- 
ings, still  it  seems  to  illustrate  a  fundamental  principle  incul- 
cated by  every  well-regulated  system  of  government,  viz., 
that  each  violation  of  the  law  should  be  certainly  followed 
by  one  appropriate  punishment  and  no  more."  In  the  case 
of  Brown  v,  Swineford,  44  Wis.  282,  Ryan,  C.  J.,  impliedly 
admitting  that  the  rule  which  allowed  exemplary  damages 
in  such  cases  was  against  the  spirit  of  the  maxim  that  no  one 
should  be  twice  vexed  for  the  same  offence,  said :  "  The  word 
*  jeopardy*  is  therefore  used  in  the  constitution  in  its  defined 
technical  sense  at  the  common  law.  And  in  this  use  it  is  ap- 
plied only  to  strictly  criminal  prosecutions  by  indictment, 
information,  or  otherwise."  Expressing  marked  disapproba- 
tion of  the  rule,  the  learned  court  nevertheless  held  a  consti- 
tutional provision  similar  to  that  under  consideration  did  not 
stand  in  the  way  of  allowing  exemplary  damages  in  civil 
suits,  even  where  the  act  complained  of  was  punishable  as  a 
crime.  So,  in  the  case  of  Elliott  v.  Van  Buren,  33  Mich.  49, 
speaking  upon  this  subject,  Campbell,  J.,  said :  "  The  argu- 
ment that  a  person  is  thereby  punished  twice,  within  the 
constitutional  and  common-law  rule,  is  entirely  fallacious. 
The  maxim  at  common  law  that  no  one  should  be  twice  vexed 
for  the  same  cause,  when  it  applied  at  all,  prevented  a  second 
prosecution  as  well  as  a  second  punishment,  and  if  it  applied 
to  cover  civil  damages  would  cover  the  whole,  and  not 
merely  what  is  assumed  to  be  part,  of  them.  But  there  is  no 
analogy  between  the  civil  and  criminal  remedies.  The  pun- 
ishment by  criminal  prosecution  is  to  redress  the  grievance 
of  the  public,  while  the  civil  remedy  is  for  private  redress." 
With  great  respect  for  the  learned  judges  from  whose 
opinions  we  have  quoted,  we  are  neverthless  not  persuaded 
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to  adopt  either  the  reasoning  so  cogently  set  forth 

or  the   conclusions  reached.     Whatever  may  be  ?^oi»„^«« 

J  DOUBLB   PUVI8H 

said  in  respect  of  the  technical  application  of  the  SSaJ?^  "S". 
constitutional  provision  which  prohibits  double  ^«*<»«"^^^ 
punishment  for  the  same  offence  to  civil  remedies,  it  is  diffi- 
cult to  see  how  the  practical  result  is  in  any  degree  mitigated, 
if,  in  fact,  after  all  other  proper  elements  of  damage  are  con- 
sidered and  allowed  in  a  civil  case  for  a  tort  for  which  the 
defendant  is  liable  to  be  punished  criminally,  the  jury  may 
assess  an  unlimited  sum  as  punishment  by  way  of  exemplary 
damages.  It  is  no  answer  to  the  constitutional  guaranty 
against  double  punishment  to  say  that  the  penalty  limited 
and  prescribed  by  the  Penal  Code  is  to  redress  the  grievance 
of  the  public,  while  the  other  unlimited  and  undefined  punish- 
ment awarded  by  way  of  exemplary  or  punitive  damages  is 
for  private  redress.  To  the  extent  that  damages  are  awarded 
in  any  case  for  private  redress  they  cannot  be  exemplary. 
The  private  injury  is  fully  redressed  when  all  its  elements  are 
considered  and  compensated  for.  Exemplary  damages  only 
commence  at  the  point  where  full  private  or  compensatory 
damages  end ;  and  so  long  as  there  remains  any  private  injury 
to  be  redressed,  no  exemplary  damages  are  or  can  be  awarded. 
The  result  of  it  is  that  to  the  extent  that  exemplary  dam- 
ages  are  allowed  in  any  case  which  is  punishable  criminally, 
the  defendant  is,  or  is  liable  to  be,  twice  punished  for  the  same 
offence:  once  by  the  State  for  the  public  grievance,  and  again 
by  the  injured  party  for  example's  sake,  for  the  supposed 
benefit  of  the  public,  to  deter  others  from  the  like  offending. 
Austin  V.  Wilson,  4  Cush.  273.  The  fact  that  the  damages 
allowed  under  the  name  of  the  punitive  or  exemplary  go  to 
the  benefit  of  the  injured  party  renders  the  punishment  no 
less  real;  and,  as  is  said  by  a  learned  author,  "after  there 
has  been  one  trial  in  which  the  moral  culpability  of  the 
defendant  has  been  tried  with  a  view  to  punishment  in  the 
interest  of  the  public,  any  other  trial  for  the  same  purpose, 
whatever  may  be  the  form  of  the  proceeding,  is,  in  sub- 
stance and  effect,  putting  the  accused  again  in  jeopardy  of 
punishment  for  the  same  offence,  and  vexing  him  again  for 
the  same  cause."  i  Suth.  Dam.  740,  741.  In  Fay  v.  Parker, 
53  N.  H.  342,  this  question  \yas  fully  considered  in  an  opinion 
conspicuous  for  its  research  and  learning.     The  conclusion 
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was  there  reached  that  the  fundamental  maxims  of  the  com- 
mon law,  as  well  as  the  provision  in  the  bill  of  rights,  were 
an  effectual  barrier  against  the  infliction  of  punitory  damages 
in  a  civil  case  where  the  defendant  was  subject  to  be  crimin- 
ally punished  for  the  same  offence.  Parker,  J.,  delivering 
the  judgment  of  the  court,  said:  "These  maxims  apply 
both  to  criminal  and  civil  proceedings.  ...  If,  then,  thb 
constitutional  prohibition  of  a  double  penalty  is  indeed  noth- 
ing more  than  an  affirmation  of  the  general  principle  of  the 
common  law,  applicable  alike  to  civil  and  criminal  cases 
making  a  judgment  in  one  action  a  bar  to  another  action 
founded  on  the  same  cause,  it  follows  logically  that  punitive 
damages  are  a  violation  of  the  general  principle  of  the  com- 
mon law  as  well  as  of  the  constitution."  In  further  illustra- 
tion, the  learned  judge  said :  "  Just  as  firmly  is  the  right 
secured  to  him  that  in  all  cases  wherein  he  is  charged  with 
conduct  such  as  calls  for  punishment  for  the  sake  of  public 
vengeance  or  public  example — and  to  him  it  can  maJce  no 
difference,  so  long  as  the  blow  must  fall,  whether  it  comes 
from  the  arm  of  the  civil  or  criminal  law — that  he  shall  be 
permitted  to  confront  his  accusers  and  their  witnesses  face  to 
face,  and  not  be  tried  upon  depositions ;  and  that  he  should 
go  free  unless  his  guilt  is  proven  beyond  a  reasonable  doubt" 
This  much  by  way  of  a  re-examination  of  Koemer  v.  Oberly, 
supruj  seemed  proper  with  a  view  of  determining  the  ground 
upon  which  the  decision  in  the  case  before  us  should  rest ; 
and,  upon  the  assumption  that  the  statute  there  in  question 
authorized  the  infliction  of  unlimited,  unrestricted  exemplary 
damages  as  punishment  for  an  offence  which  was  also  made 
punishable  as  a  crime,  we  adhere  to  the  ruling  in  that  case 
with  renewed  confidence.  It  cannot  be  said  that  where  the 
legislature  has  prescribed  one  definite  penalty  as  the  punish- 
ment for  an  offence,  it  may,  in  addition,  authorize  the  injured 
party,  under  the  guise  of  exemplary  damages,  to  subject  the 
offender  to  another  uncertain,  indefinite  punishment,  which 
is  to  be  measured  only  by  the  varying  and  unrestrained  dis- 
cretion, or  it  may  be  passion,  of  the  jury.  If  the  provision 
that  *'  no  one  shall  be  twice  put  in  jeopardy  for  the  same 
offence  "  is,  as  this  court  has  recognized  it  to  be,  a  sure  pro. 
tection  against  the  power  of  the  courts  in  that  regard,  it 
must  be  deemed  equally  potential  against  the  power  of  the 
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legislature.  It  cannot  be  maintained  in  reason  that  it  shall 
be  interpreted  to  mean  that  the  courts  cannot  adjudge  a 
second  punishment  for  the  same  offence  except  when  ex- 
pressly authorized  by  the  legislature,  for  the  reason  that  in 
so  far  as  the  legislature  attemps  to  authorize  such  second 
punishment  the  barrier  of  the  constitution  is  as  effectual 
against  it  as  it  is  against  the  court. 

While  the  foregoing  considerations  lead  us  to  adhere  to 
the  ruling  in  Koerner  v.  Oberly,  they  at  the  same  time  direct 
us  to  the  conclusion  that  the  act  here  in  question  rbcotery  op 
is  not  obnoxious  to  the  objection  claimed.  The  ^Mu^SmfSn 
distinction  between  the  case  relied  on  and  that  jshmeut; 
under  consideration  is  that,  in  the  first,  the  legislature,  after 
affixing  to  the  offence  a  prescribed  punishment,  undertook  to 
authorize  the  recovery  of  exemplary  damages,  which,  as  we 
have  seen,  implies  nothing  less  than  a  second  punishment  for 
the  same  offence  by  way  of  unrestricted  damages  for  the  sake 
of  public  example.  In  the  statute  here  involved  the  legisla- 
ture has  done  nothing  more  than  to  fix  or  measure  by  a 
definite  sum  the  amount  which  the  injured  party  shall  be 
entitled  to  recover  on  the  official  bond  of  the  public  oflBcer. 
While  the  act  of  taking  or  making  the  unlawful  charge  or 
demand  is  made  a  misdemeanor,  punishable  by  a  fine  to  the 
State,  the  legislature,  not  by  way  of  additional  or  double 
punishment,  but  for  the  purpose  of  defining  the  liability  of 
the  officer  to  the  injured  party,  has  provided  that  he  shall  be 
liable  on  his  official  bond  in  five  times  the  amount  of  the  fees 
illegally  charged,  demanded,  or  taken.  In  such  a  case  it  can 
be  truly  said  that  **  the  punishment  by  criminal  prosecution 
is  to  redress  the  grievance  of  the  public,  while  the  civil 
remedy  is  for  private  redress."  The  legislative  assumption 
is  that  the;  injury  done  by  the  public  officer  who  makes  the 
illegal  charge  will  not  be  adequately  compensated  by  leaving 
the  parties  to  their  common-law  rights  and  liabihties,  and 
accordingly  it  has  provided  what  in  its  judgment  would  be 
adequate  compensation  to  the  one,  and  the  just  liability  of 
the  other. 

There  is  in  this  no  element  of  exemplary  or  punitory  dam- 
ages. It  cannot  be  said  that  part  of  the  recovery  is  allowed 
by  way  of  example,  or  for  the  punishment  of  the  _^ 
offender,  when  it  is  apparent  that  the  legislative 
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purpose  is  nothing  more  than  to  fix  the  amount  of  civil  liabil- 
ity of  the  oflBcer  as  a  measure  of  compensation  for  the  injury. 
Who  shall  say  that  a  person  from  or  against  whom  an 
inconsiderable  sum  is  illegally  demanded  or  charged  by  an 
officer  who  is  armed  by  law  with  compulsory  process  to 
enforce  his  demand,  such  person  being  obliged  to  incur  the 
expense  of  a  suit  to  redress  his  grievance,  is  more  than  com- 
pensated by  a  recovery  of  five  times  the  amount  so  charged, 
demanded,  or  taken  ?  This  is  the  measure  of  recovery  fixed 
in  all  cases,  and  no  circumstances  of  fraud,  malice,  or  oppres- 
sion can  make  it  greater. 

While  it  may  be  conceded  that  the  statute  which  thus  fixes 
the  amount  is  in  a  sense  penal,  the  penalty  prescribed  is 
nevertheless  fixed  by  way  of  compensation  for  the  injury 
sustained,  and  to  fix  the  liability  of  the  officer  on  his  bond 
executed  to  the  State  for  the  injurious  act.  The  whole 
penalty  prescribed  for  the  oflFence,  taking  the  statute  alto- 
gether, is  the  fine  prescribed  to  the  State,  and  the  liability  on 
the  official  bond  fixed  by  way  of  recompense  to  the  injured 
party ;  and,  even  regarding  the  whole  statute  as  penal,  it 
cannot  be  said  that  the  person  offending  has  been  put  in 
jeopardy  of  the  penalties  prescribed  until  he  has  been  tried 
for  the  misdemeanor,  and  has  also  answered  for  the  penalty 
fixed  to  the  injured  party  as  his  compensation.  Statutes 
which  fix  or  limit  the  amount  of  recovery  which  may  be  had 
by  way  of  compensation  on  the  bond  of  a  public  officer,  or 
by  way  of  redress  for  an  injury  sustained  by  the  tortious  act 
of  another,  are  one  thing ;  while  those  which  provide  for 
unrestricted  exemplary  damages  by  way  of  public  example, 
after  the  injured  party  has  been  allowed  full  compensation, 
are  quite  another.  As  was  said  in  Blatchley  v.  Moser,  15 
Wend.  215  :  "  The  one  may  be  said  to  be  a  private  remedy; 
the  other,  a  public  one  for  the  same  offence." 

All  criminal  punishment  is  of  necessity  punitory,  and,  in  a 
Aix  CRIMINAL  degree,  exemplary  ;  and  where  an  offender  is  made 
pSStortT  "  the  subject  of  example  by  being  once  punished 
criminally,  and  is  again  subjected  to  exemplary  damages  in 
a  civil  suit  for  the  same  offence  for  a  public  example,  he  is 
put  to  the  hazard  of  being  set  up  as  an  example  twice  for  the 
same  offence.  Where,  however,  a  statute  makes  certain  con- 
duct a  misdemeanor,  and  annexes  to  it  a  prescribed  fine  to 
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the  State,  and  also  provides  that  the  wrong-doer  shall  be  liable 
to  the  injured  party  in  a  fixed  or  limited  sense,  it  is  certain 
from  the  begfinning  what  the  consequence  of  the  offence  may 
be,  and  there  is  no  possibility  that  the  penalties  may  overlap 
each  other,  so  as  to  put  him  in  jeopardy  of  being  tried  twice, 
or  suffering  double  the  punishment  prescribed  for  the  same 
offence.  Of  the  power  of  the  legislature  to  fix  the  amount  of 
liability  on  an  official  bond,  recoverable  as  compensation  by 
the  person  injured,  there  can  be  no  question  ;  and  leoislatub 
this  power  is  not  affected  by  the  consideration  that 
the  act  out  of  which  the  liability  grows  is  also 
punishable  criminally  ;  nor  can  it  be  doubted  that  it  has  the 
power  to  prescribe  fines  and  penalties  against  certain  acts, 
and  at  the  same  time  fix  or  limit  the  civil  liability  for  the 
same  acts. 

The  next  objection  urged  against  the  complaint  is  that  the 
statute  imposing  the  liability  sued  for  not  having  been  enacted 
until  after  the  bond  in  suit  was  executed,  it  is  con-  p?™L£»11^=^ 

'  ISLATURE  TO  IN- 

tended  that  it  was  not  competent  for  the  legisla-  S?w?oSiSS; 
ture  to  increase  the  common-law  liability  after  its  mSc^J.*'  ^ 
execution.  Section  5528  Rev.  Stat.  1881,  which  was  in  force 
at  the  time  the  bond  was  executed,  and  which  by  force  of 
law  became  a  part  of  it,  provides  that  "  all  official  bonds  shall 
be  payable  to  the  State  of  Indiana,  and  every  bond  shall  be 
obligatory  upon  the  principal  and  sureties  for  the  faithful 
discharge  of  all  duties  required  of  such  officer  by  any  law 
then  or  subsequently  in  force,  for  the  use  of  any  person 
injured  by  the  breach  of  the  condition  thereof.**  Section 
55 34  makes  the  sureties  on  an  official  bond  liable  as  principals, 
and  prohibits  them  from  making  any  defence  which  would 
not  be  available  to  the  principal.  It  has  been  held,  as  the 
statute  plainly  implies,  that  by  force  of  section  5528  a  per- 
manent, continuing  liability  is  created  against  the  officer  and 
his  sureties,  as  well  for  the  failure  to  discharge  any  duty 
imposed  by  existing  law  as  for  duties  required  under  laws 
subsequently  enacted.  Davis  v.  State,  44  Ind.  38 ;  State  v. 
Davis,  96  Ind.  539. 

One  of  the  duties  which  the  law  subsequently  enacted  was 
imposed  upon  the  officer,  that  he  should  not  charge,  demand, 
or  take  more  than  the  fees  specified,  and  for  violating  this 

9  Cor.  Cas. — 13 
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duty  a  certain  liability  was  imposed,  recoverable  on  his  bond. 
This  it  was  competent  for  the  legislature  to  do. 

Another  objection  insisted  on  is  that  it  does  not  appear  from 
AVERMBNT8  the  avermcuts  in  the  complaint  that  the  illegal  fees 
TCEswiM^roR  charered  were  for  **oflBcial  acts  done  or  performed 

OFFICIAL      ACTS,  *^  .     .  r        i    •  ji         rr»i 

CON81DKBKD.  Under  the  provisions  of  this  act.  The  averments 
in  this  regard  are  that  Stevens  was  clerk  of  the  Decatur  cir- 
cuit court ;  that  upon  the  dismissal  of  a  certain  action  pend- 
ing in  that  court  against  the  relator  "  said  Stevens  made  up 
and  stated  upon  the  fee-books  of  said  court  his  taxation  of  the 
costs  in  said  case  against  the  said  Scobey,  due  to  himself  as 
such  clerk  of  said  court,  therein  claiming  due  him  for  his  costs 
in  said  case  against  said  Scobey  for  his  services  therein  as 
such  clerk  a  large  sum"  in  excess  of  the  amount  legally  due. 
We  think  it  sufficiently  appears  from  these  averments  that 
the  fees  illegally  charged  were  for  acts  done  in  his  official 
capacity  as  clerk.  There  is  no  force  in  the  objection  that  the 
suit  on  the  bond  for  illegal  fees  is  a  collateral  attack  on  the 
judgment  for  costs,  and  that  the  complaint  was  for  that 
reason  subject  to  a  demurrer.  It  may  be  true  that,  as  between 
the  parties  to  a  judgment,  that  part  of  it  which  is  for  costs 
cannot  be  impeached  collaterally  any  more  than  the  other, 
the  remedy  being  by  motion  to  retax  ;  but  a  failure  to  do  so 
cannot  relieve  an  officer  from  his  statutory  liability,  if  he  has 
in  fact  charged,  demanded,  or  taken  illegal  fees. 

The  next  and  last  objection  made  to  the  complaint  is  that 
LnuTATioR.  the  action  is  for  a  forfeiture  or  penalty ;  and,  not 
having  been  commenced  within  two  years  from  the  date  at 
which  the  cause  of  action  accrued,  it  is  claimed  that  it  is 
barred  by  the  first  clause  of  section  293,  Rev.  St.  1881,  which 
requires  action  for  the  recovery  of  a  forfeiture  or  penalty  to 
be  commenced  within  two  years.  The  second  clause  of  the 
same  section  provides  that  "  all  actions  against  a  sheriff  or 
other  public  officer,  or  against  such  oflBcer  and  his  sureties  on 
a  public  bond,  growing  out  of  a  liability  incurred  by  doing 
an  act  in  an  oflBcial  capacity,  or  by  the  omission  of  an  official 
duty,"  shall  be  barred  within  five  years.  While  it  may  be  said 
that  the  amount  fixed  as  compensation  to  the  injured  person, 
and  as  the  measure  of  the  officer's  liability,  is  to  a  degree  in 
the  nature  of  a  penalty,  it  is  nevertheless  a  liability  incurred 
by  doing  an  act  in  an  official  capacity  for  which  the  officer  is 
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made  liable  on  his  bond,  and  it  is  therefore  within  the  terms 
of  the  second  clause  of  section  293  above  set  out.  The  cause 
of  action  accrued  on  the  thirty-first  day  of  July,  1879,  the 
date  when  the  illegal  fees  were  charged  or  taxed,  and  as  the 
action  was  commenced  within  five  years  from  that  date  it  was 
not  barred. 
Judgment  reversed,  with  costs. 

Elliott,  J. — I  concur  in  the  conclusion  reached,  but  I  do 
not  agree  to  all  of  the  reasoning  of  the  prevailing  opinion,  or 
assent  to  all  of  the  propositions  laid  down.  My  opinion  is 
that  the  question  is  purely  one  of  legislative  power,  and  that 
the  legislature  may  provide  for  the  recovery  of  punitory 
damages  in  cases  where  an  injury  is  caused  by  an  illegal  act, 
although  the  same  illegal  act  may  subject  the  defendant  to  a 
criminal  prosecution.  As  the  legislature  has  this  power,  una- 
bridged by  constitutional  limitation,  it  has  the  authority  either 
to  Umit  the  amount  to  be  recovered  or  to  leave  it  to  be  ascer- 
tained upon  a  trial. 

It  is  not  a  question  for  the  courts  whether  the  power  is 
wisely  or  unwisely  exercised  ;  the  only  question  for  the  courts 
is,  does  the  power  exist  and  has  it  been  exercised  ?  Once  the 
power  is  found  to  exist,  all  questions  of  policy  and  wisdom  in 
its  exercise  pass  outside  of  the  judicial  department  of  the 
government. 

Recovery  of  Exemplary  Damages  for  Tortious  Acts  Punish- 
able Criminally.—The  Nature  of  Exemplary  Damages.— The 
question  whether  **  exemplary  damages  "  can  be  recovered  in  a  civil  action 
for  an  act  which  is  also  punishable  criminally  is  one  which,  on  the  auth- 
orities, is  involved  in  much  difficulty  and  confusion.  It  is  thought  that 
much  of  this  difficulty  and  confusion  is  owing  to  a  lack  of  precise  defini- 
tion of  the  phrase  "exemplary  damages."  Fay  «/*  Parker,  53  N.  H.  342. 
The  phrase  is  used  to  indicate  those  damages  recoverable  beyond  the 
ordinary  measure  of  damages  in  certain  cases  of  tort,  where  the  tortious 
aa  involved  fraud  or  malice,  etc.,  on  the  part  of  the  defendant.  So  far 
the  authorities  are  agreed ;  but  as  to  the  theory  on  which  such  damages  are 
allowed  there  is  much  conflict  and  confusion  in  the  authorities.  It  would 
seem  clear  from  the  meaning  of  the  word  "exemplary,"  and  from  the 
fact  that  exemplary  damages  are  only  allowed  in  cases  where  the  act  of 
the  defendant  is  morally  culpable,  that  the  idea  of  punishment — of  making 
an  example  is  involved.  But  is  this  the  principal  idea,  or  is  the  funda- 
mental idea  stili  compensation  for  injury  to  the  plaintiff,  resulting  from 
the  wrongful  act,  though  allowed  for  injuries  for  which  no  damages  are 
ordinarily  recoverable  ? 
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Exemplary  Damages  Allowed  as  Compensation.— In  the  case  of 
Fay  V,  Parker,  53  N.  H.  342,  Judge  Foster  goes  into  a  learned  discussion 
of  this  subject,  including  therein  an  exhaustive  survey  of  the  authorities, 
and  comes  to  the  conclusion  that  the  better  reasoning  and  authority  both 
sustain  the  view  that  exemplary  damages  are  damages  allowed  for  mental 
and  moral  injuries  to  the  plaintiff,  for  which  damages  are  not  ordinarily 
recoverable,  and  that  no  damages  can  be  allowed  by  way  of  punishment  of 
the  defendant,  pure  and  simple.  Referring  to  the  origin  of  the  idea  that 
damages  could  be  given  solely  by  way  of  punishment,  the  learned  judge 
proceeded  as  follows :  "  I  venture  to  say  that  no  case  will  be  found,  in 
ancient,  nor,  indeed,  in  modern  reports,  in  which  a  judge  explicitly  told  a 
jury  that  they  might,  in  an  action  for  assault  and  battery,  give  the 
plaintiff  four  damages,  viz.:  i.  For  loss  of  property,  as  for  injury  to  his 
apparel,  loss  of  labor  and  time,  expenses  of  surgical  assistance,  nursing, 
etc.  2.  For  bodily  pain.  3.  For  mental  suffering;  and  4,  for  punishment 
of  the  defendant's  crime.  But  a  critical  examination  of  the  cases  will  show, 
as  I  believe,  that  this  fourth  item  is,  in  fact,  comprehended  in  the  third, 
but  has  grown  into  and  become  a  separate  and  additional  item  by  incon- 
siderate, if  not  intemperate  and  angry,  instructions  given  to  juries  when  the 
court  was  too  much  incensed,  by  the  exhibition  of  wanton  malice,  revenge, 
insult,  and  oppression,  to  weigh  with  coolness  and  deliberation  the  mean- 
ing of  the  language  previously  used  by  other  judges :  instructions  prompted 
by  impulses  of  righteous  indignation,  swift  to  administer  justice  to  a  guijty 
defendant,  but  expressed  with  too  little  caution  and  without  pausing  to  reflea 
that  the  court  was  chus  encouraging  the  jury  to  give  the  plaintiff  more  than 
he  was  entitled  to — to  give  him,  in  fact,  as  damages,  the  avails  of  a  fine  im- 
posed for  the  vindication  of  the  criminal  law,  and  for  the  sake  of  public 
example." 

That  the  primary  object  of  exemplary  damages  is  compensation  and 
not  punishment,  see  also  Bixby  v,  Dunlap,  56  N.  H.  456 ;  Detroit  Daily 
Post  Co.  V.  McArthur,  16  Mich.  447;  Chiles  v,  Drake,  2  Met.  (Ky.)  146; 
Hendrickson  v,  Kingsbury,  21  Iowa,  379  [which  refers  to  the  controversy 
between  Prof.  Greenleaf,  2  Gr.  Ev.  §  253  note,  who  was  of  the  opinion  that 
exemplary  damages  were  intended  to  be  compensatory,  and  Mr.  Sedgwick, 
2  Sedgw.  Dam.  p.  323,  who  thinks  that  purely  punitory  damages  are  re- 
coverable]. 

Exemplary  Damages  Allowed  as  Punishment. — Many  cases, 
however,  hold  that  exemplary  damages  may  be  inflicted  byway  of  punish- 
ment, pure  and  simple.  Tillotson  v.  Cheetham,  3  John  R.  N.  Y.  56 ;  Brown 
V.  Swineford,  44  Wis.  282;  Railroad  7/.  Williams,  55  111.  185;  i  Suth.  Dams. 
721,  722,  etseq.  and  notes. 

In  Meidel  v.  Anthis,  71  111.  241,  the  majority  of  the  court  draw  a  dis- 
tinction between  exemplary  damages  which  are  not  comf)ensatory  in- 
flicted for  the  sake  of  example,  and  those  inflicted  for  the  sake  oi 
punishment.  The  court  held  that  under  a  statute  allowing  a  civil 
action  for  selling  intoxicating  liquors  to  drunkards  punitory  damages 
could  not  be  allowed,  since  the  statute  itself  provided  that  the 
act  should  be  punishable  by  fine,  but  that  damages  for  the  sake  of  example 
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could  be  recovered.  The  court  says :  "  They"  (the  jury)  "  may  give  ex- 
emplary damages.  We  understand  by  this  they  may,  in  a  proper  case, 
give,  besides  actual  damages  to  the  party  injured,  such  damages  as  may 
operate  as  a  warning  to  others — they  may  make  an  example  of  the  seller 
by  the  quantum  of  damages  they  shall  award  against  him.  We  can  not 
believe  it  was  the  design  of  the  legislature  to  give  to  the  jury  in  such 
an  action  the  power  to  punish  the  violator  of  the  law  in  the  shape  of 
damages."  etc.  The  minority  of  the  court  deemed  this  distinction 
"verbal,"  not  "substantial." 

Punitory  Damages  for  an  Act  Punishable  as  a  Crime  Uncon- 
stitutional.— Exemplary  damages  allowed  by  way  of  punishment  would 
seem  on  principle  to  be  clearly  unconstitutional  when  the  act  to  be  pun- 
ished is  also  punishable  criminally.  To  allow  punitive  damages  in  such 
a  case  would  seem  clearly  to  be  putting  a  person  in  jeopardy  twice  for  the 
same  offence.  The  reasoning  of  the  court  in  the  principal  case  seems  to 
be  unanswerable.  The  Wisconsin  court  takes  the  position  that  this  con- 
stitutional provision  relates  wholly  to  criminal  prosecutions,  and  has  no 
application  to  a  civil  action.  Brown  v,  Swineford,  44  Wis.  282,  287.  But 
there  would  seem  to  be  no  good  reason  for  limiting  a  broad  constitutional 
principle  to  a  mere  question  of  procedure.  Whatever  else  this  constitu- 
tional clause  was  intended  to  provide  for,  it  seems  clear  that  it  intended 
to  provide  for  this,  that  where  a  person  charged  with  a  crime  has  been 
tried  and  acquitted  he  should  not  be  subjected  to  another  trial  for  the 
same  offence.  Yet  if  punitory  damages  are  recoverable  in  a  civil  action 
for  an  act  that  is  also  a  crime,  the  following  case  might  happen  :  A  man 
might  be  tried  criminally  for  an  act  punishable  by  a  fine  of  $500  and  ac- 
quitted ;  a  civil  suit  might  then  be  brought,  and  the  jury  would  then  allow 
the  exact  sum,  $500,  as  punitive  damages  over  and  above  all  compensa- 
tory damages.  It  is  difficult  to  see  why  such  a  case  is  not  within  the  spirit 
of  the  constitutional  inhibition .  Indeed,  the  chance  of  incurring  the  penalty 
would  be  greater  in  the  civil  suit  than  in  the  criminal,  inasmuch  as  a  less 
degree  of  proof  of  having  committed  the  act  would  be  required  in  the 
former  case  than  in  the  latter.  In  the  former  the  jury  could  find  the  de- 
fendant guilty  on  a  mere  preponderance  of  evidence ;  in  the  latter  they 
could  not  convict  unless  convinced  of  defendant's  guilt  beyond  all  reason- 
able doubt. 

It  might  even  be  questioned  if  the  allowance  of  punitive  damages  for 
a  tortious  action  that  is  also  criminal  and  punishable  as  a  crime  does  not 
offend  against  the  constitutional  inhibition  against  cruel  and  unusual 
punishment.  Even  apart  from  all  constitutional  questions,  it  would  seem 
that  on  simple  principles  of  justice  and  right  the  court  should  refuse  to 
allow  punitive  damages  in  such  a  case.  Simple  justice  would  seem  to 
require  that  a  person  should  not  be  amerced  twice  for  the  same  offence. 

The  following  cases  hold  that  punitive  damages  in  cases  where  the  act 
is  punishable  criminally  are  unconstitutional,  as  providing  for  a  double 
penalty:  Austen  v,  Wilson,  4  Cush.  (Mass.)  273;  Tabor  v.  Hutson,  5  Ind. 
322;  Butler  V.  Mercer,  14  Ind.  479;  Koemer  v,  Oberly,  56  Ind.  284;  Fay 
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V.  Parker,  53  N.  H.  342 :  Bixby  v,  Dunlap,  56  N.  H.  4.56 ,  i  Sutherland 
Dams.  739;  Cherry  v.  McCall,  23  Ga.  193. 

In  this  connection  see  Meindel  v.  Anthis,  71  III.  241,  where  it  was  held 
that  where  a  statute  relating  to  the  sale  of  liquor  to  drunkards,  provided  both 
a  civil  and  a  criminal  remedy,  it  must  be  assumed  that  the  legislature  in- 
tended that  punitory  damages  should  not  be  recoverable  in  the  civil  suit, 
the  matter  of  punishment  being  specially  provided  for  in  the  statute.  See 
also  Freese  v,  Tripp,  70  111.  496. 

In  the  following  cases  the  court  allowed  punitive  damages  for  an  act 
punishable  criminally.  Brown  z/.  Swineford,  44  Wis.  282.  In  this  case  the 
court  get  around  the  constitutional  difficulty  by  holding  that  the  consti- 
tutional inhibition  against  putting  a  person  in  jeopardy  twice  for  the  same 
offence  relates  only  to  criminal  prpsecutions.  Pike  v,  Dilling,  48  Me.  539. 
In  this  case  the  judge  below  charged  the  jury  that  they  might,  if  they 
thought  proper.  "  in  addition  to  the  actual  damages  the  plaintiff  has  sus- 
tained, give  him  a  further  sum,  as  exemplary  or  vindictive  damages,  both 
as  a  protection  to  the  plaintiff  and  as  a  salutary  example  to  others  to 
deter  them  from  offending  in  like  cases."  The  act  was  punishable  crimi- 
nally. It  was  held  that  the  charge  was  unobjectionable.  The  point  of 
double  punishment  was  taken  in  the  argument  and  insisted  on  in  the  dis- 
senting opinion.  It  seems  to  have  been  wholly  ignored  in  the  principal 
opinion.  In  Jefferson  v.  Adams,  4  Harr.  (Del.)  321,  it  was  said  that  puni- 
tory damages  might  be  recovered,  though  it  does  not  appear  that  the  ex- 
emplary damages  allowed  in  that  case  were  not  compensatory  wholly. 
The  point  of  double  punishment  was  not  raised. 

In  Wolff  2/.  Cohen.  8  Rich.  (S.  C.)  144,  the  court,  in  discussing  the  ques- 
tion of  whether  evidence  of  a  fine  inflicted  in  a  criminal  prosecution  was 
admissible  in  mitigation  of  damage  in  a  civil  suit  for  the  same  act,  decided 
that  such  evidence  was  not  admissible.  As  to  the  matter  of  exemplary 
damages  they  say :  "  And  where  circumstances  of  aggravation  call  for  vin- 
dictive and  punitory  damages,  the  range  of  the  jury*s  discretion  should 
not  be  narrowed  by  the  sentence  of  the  court." 

In  Roberts  v.  Mason,  10  Ohio  St.  277,  an  instruction  allowing  punitive 
damages  in  addition  to  all  compensatory  damages  was  held  to  be  correct. 
See  Jockers  v.  Borgman,  29  Kan.  109.  In  Cook  v.  Ellis,  6  Hill  (N.  Y.) 
466,  the  court  said :  "  We  concede  that  smart-money  allowed  by  a  jury 
and  a  fine  imposed  at  the  suit  of  the  people  depend  on  the  same  principle. 
Both  are  penal,  and  intended  to  deter  others  from  the  commission  of 
the  like  crime.  The  former,  however,  becomes  incidentally  compensatory 
for  damages,  and  at  the  same  time  answers  the  purposes  of  punishment. 
The  recovery  of  such  damages  ought  not  to  be  made  dependent  on  what 
has  been  done  by  way  of  criminal  prosecution  any  more  than  on  what  may 
be  done." 

Compensatory  Exemplary  Damages  do  not  come  within  the  Ob- 
jection OF  being  a  Double  Punishment.— Where  exemplary  damages 
are  compensatory,  allowing  them  in  the  civil  action  clearly  does  not  amount 
to  providing  a  double  punishment  for  the  same  offence,  and  come  within 
constitutional  and  other  objections  involved  therein.    See  principal  case. 
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Bixby  V.  Dunlap,  56  N.  H.  456  ;  Fay  v.  Parker,  53  N.  H.  342  ;  Wheatley  2/. 
Thorn,  23  Miss.  62;  Hendrickson  v.  Kingsbury,  21  Iowa,  379;  Chiles  v, 
Drake,  2  Mete.  (Ky.)  146.    See  also  Fry  v.  Bennett,  4  Duer  (N.  Y.).  247.  ' 

Proof  of  a  Fine  imposed  in  a  Criminal  Action  offered  in 
Mitigation  of  Damages  in  a  Civil  Suit.— In  many  cases  it  has  been 
held  that  evidence  of  a  conviction  and  punishment  in  a  criminal  action  is 
not  admissible  in  mitigation  of  damages  in  a  civil  suit  for  the  act  punished 
in  the  criminal  prosecution.  In  some  of  these  cases  the  question  of  ex- 
emplary damages  was  not  raised  at  all,  but  merely  whether — it  being  the 
law  that  the  criminal  court  will  consider  a  recovery  in  a  civil  action  in 
mitigation  of  damages,  regardless  of  whether  those  damages  are  exemplary 
or  not  (State  v.  Autery,  i  Stewart  (Ala.),  399) — ^the  converse  of  that 
rule  would  hold  and  permit  the  imposition  of  a  fine  to  be  considered  in 
mitigation  of  civil  damages.     Phillips  v,  Kelley,  29  Ala.  628. 

In  other  cases  the  question  of  exemplary  damages  was  involved,  but  it 
did  not  appear  whether  the  exemplary  damages  were  punitive  or  com- 
pensatory. Corwin  v,  Walton,  18  Mo.  71;  Jefferson  v,  Adams,  4  Harr. 
(Del.)  321 ;  Wolff  v,  Cohen,  8  Rich.  (S.  C.)  144 ;  Hoadley  v,  Watson,  45  Vt. 
289;  Cook  V,  Ellis,  6  Hill  (N.  Y.)  466.  In  Cherry  v,  McCall,  23  Ga.  193,  it 
was  held  that  such  evidence  was  admissible  in  rebuttal  of  punitive  damages. 

Note  on  the  Principal  Case.— If  the  civil  remedy  provided  by  the 
statute  is  penal,  it  would  seem  perhaps  that  even  if  edch  part  of  the  stat- 
ute provides  only  a  part  of  the  punishment,  the  part  of  the  statute  relating 
to  the  recovery  in  the  civil  action  was  unconstitutional,  as  putting  persons 
in  jeopardy  twice  for  the  same  offence.  It  is  conceived  that  a  statute 
providing  a  punishment  which  could  only  be  inflicted  by  two  separate 
proceedings  would  fall  within  that  constitutional  inhibition.  It 'is  proba- 
ble that  in  reality  the  statute  contemplates  but  one  trial  for  the  crime,  and 
that  the  conviction  in  the  criminal  court  would  dispense  with  all  proof  of 
the  commission  of  the  crime  in  the  civil  suit,  leaving  nothing  to  be  proved 
but  the  execution  of  the  bond  and  similar  formal  matters. 


Simons  et  al. 
County  of  Jackson, 

(63    Texas,  428.) 


The  statutory  bond  required  of  a  county  treasurer  (Rev.  Stat.,  art.  989) 
renders  the  sureties  thereon  liable  for  any  misappropriation  of  the  school 
fund,  of  any  description,  without  reference  to  the  source  from  which  it 
might  be  derived.  It  includes  all  available  school  funds  obtained  from  the 
State  treasurer,  as  well  as  interest  arising  from  bonds  procured  through 
the  sale  of  the  four  leagues  of  land  set  aside  to  each  county,  and  interest 
on  notes  given  on  their  sale. 
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If  the  county  court  should,  through  error,  appropriate  permanent  in- 
stead of  available  school  funds,  for  school  expenses,  and  make  the  county 
treasurer  their  custodian,  the  sureties  on  his  official  bond  would  be  liable 
for  their  safe  keeping. 

The  sureties  on  the  official  bond  of  a  treasurer  will  be  held  liable  for  the 
safe-keeping  of  school  money  received  by  him  as  such,  though  at  the  time 
of  the  execution  of  the  bond  its  receipt  by  the  treasurer  may  not  have 
been  contemplated  by  the  parties. 

Judgement  against  a  defaulting  treasurer,  for  school  funds  intrusted  to 
his  custody  as  such,  should  bear  interest  from  the  first  of  the  year  suc- 
ceeding his  default. 

Appeal  from  Jackson.  Tried  below  before  the  Hon.  Wm. 
H.  Burkhart. 

Suit  by  Jackson  county  against  George  F,  Simons  and 
Frank  B.  Owens,  sureties  of  Wm.  Wood,  late  treasurer  of 
that  county,  who,  it  was  alleged,  had  absconded  and  was 
insolvent,  and  therefore  was  not  sued. 

The  cause  was  tried  by  the  court  without  a  jury,  and  a 
judgment  rendered  in  favor  of  the  plain tiflf  for  the  sum  of 
$1385.19,  being  for  $1233.11  principal,  and  interest  thereon 
from  January  i,  1883. 

The  sum  claimed  was  interest  paid  by  purchasers  of  Jackson 
county  school  land. 

It  would  seem  that  none  of  the  interest  on  the  school  land 
notes  was  in  the  hands  of  the  treasurer  when  the  bond  sued 
on  was  executed,  and  it  was  alleged  in  the  defendants'  answer, 
to  which  exceptions  were  sustained,  that  the  receipt  of  any 
school  land  notes  interest  was  not  in  contemplation  of  the 
parties  to  treasurer's  bond  when  it  was  executed. 

Glass  &  Callender  and  Stockdale  &  Proctor  for  appellants. 

A,  B.  Peticolas  for  appellee. 

Willie. — The  bond  upon  which  this  suit  was  founded  was 
Pacts.  Conditioned    that    Wood,  the   county    treasurer, 

would  safely  keep  and  faithfully  disburse  the  school  fund 
according  to  law,  and  pay  such  warrants  as  might  be  drawn 
on  said  fund  by  competent  authority. 

These  are  the  conditions  prescribed  by  law  for  the  bond  to 
be  given  by  the  county  treasurer  to  secure  the  school  fund 
belonging  to  the  county.     R.  S.,  art.  989. 

The  language  of  the  statute  would  make  the  sureties  upon 
such  bond  liable  for  any  misappropriation  of  the  school  fund 
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of  any   description  without  reference  to  the   source  from 
whence  it  might  be  derived. 

The  available  school  fund,  as  defined  in  arts.  3703  and  3704 
of  the  Revised  Statutes,  embraces  only  such  school  ruwDg- 
moneys  as  are    partitioned  amone  the    various    «wS"Sr  iSro 

•'  *  ^  OW        COUNTY 

counties  from  the  treasury  of  the  State.  The  trkaburdi. 
bond  includes  that  fund  within  its  protection  (id.,  art  4036); 
but  this  is  not  the  only  fund  which  in  contemplation  of  law 
may  be  made  available  for  the  annual  expenses  of  the  free 
school  system.  Each  county  has  four  leagues  of  lands  allotted 
to  it  for  school  purposes.  These  lands  belong  to  the  counties 
and  may  be  sold  in  manner  as  prescribed  by  commissioners* 
courts,  the  proceeds  to  be  invested  in  bonds,  and  the  interest 
accruing  upon  these  bonds  is  to  be  made  available  for  the 
current  expenses  of  the  free  schools  of  the  respective  counties 
to  which  it  belongs.  This  interest  when  received  by  a  coun- 
ty must  go  into  the  hands  of  its  treasurer,  and  is  secured  by 
the  letter  and  clear  intent  of  the  conditions  we  have  recited. 
It  is  the  duty  of  the  county  treasurer  to  receive  all  moneys 
belonging  to  the  county,  from  whatever  source  they  may  be 
derived  (id.,  art  9),  and  the  theory  of  the  law  is  that  the  bonds 
prescribed  for  his  execution  cover  all  the  moneys  thus  com- 
ing into  his  custody.  Had  it  been  the  intention  of  the  law  to 
protect  by  the  bond  in  question  only  a  portion  of  the  school 
fund,  it  would  have  so  stated  By  using  terms  comprehen- 
sive enough  to  embrace  the  entire  fund,  it  was  clearly 
intended  to  include  at  least  all  such  amounts  as  were  subject 
to  disbursement  by  the  county  commissioners*  court.  Were 
the  amounts  alleged  in  this  case  to  have  been  embezzled 
embraced  by  words  of  this  description  ?  They  consisted  of 
interest  upon  notes  received  for  the  purchase  money  of  the 
four  leagues  of  land  granted  to  Jackson  County  for  school 
purposes.  If  instead  of  taking  notes  the  county  had  received 
money  and  exchanged  it  for  bonds,  the  interest  upon  these 
bonds  would,  as  we  have  seen,  have  been  available  for  the 
current  expenses  of  the  county's  free  school.  The  interest 
upon  the  proceeds  of  these  bonds  are  not,  therefore,  in  con- 
templation of  law,  a  part  of  the  permanent  school  fund,  but 
of  that  which  is  to  be  used  in  payment  of  annual  expenses. 
In  this  case  it  was  so  treated  by  the  commissioners*  court, 
and  was  by  them  duly  transferred  to  the  available  fund,  and 
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as  such  committed  to  the  care  and  custody  of  the  county 
treasurer.  It  then  became  his  duty  safely  to  keep  it  and 
faithfully  to  disburse  it,  and  for  his  default  in  these  respects 
we  think  the  sureties  upon  the  bond  in  question  were  respon- 
sible. 

If  the  appropriation  of  this  fund  to  school  expenses  made 
by  the  commissioners  was  unauthorized,  we  do  not  see  that 
suRsnss:  lia-  this  would  cxcusc  thc  bondsmen,  for  it  is  well 
?^?^  SJ  settled  that  the  sureties  of  an  oflBcer  intrusted 
Sd^'w^tS^  with  public  funds  are  liable  for  his  defalcations, 
WABBAKT  OF  ^[jQygjj  |.jj^  Hioncys  in  his  charge  were  collected 
and  placed  there  without  warrant  of  law.  For  instance,  the 
sureties  of  a  tax  collector  are  responsible  for  the  taxes  col- 
lected by  him,  though  they  were  obtained  under  an  illegal 
or  void  assessment.  County  of  Mahaska  v.  Ing^lls,  14  Iowa, 
170;  Ford  V.  Clough,  8  Me.  334;  Boehmer  v.  Schuylkill,  46 
Pa.  St  452 ;  Wylie  v,  Gallagher,  Id.  205. 

This,  in  eflfect,  disposes  also  of  the  point  made  that  the  sure- 
ties cannot  be  held  liable  for  the  money  recovered  in  this 
suit,  for  the  reason  that  it  did  not  come  into  the  treasurer's 
hands  till  after  the  bond  was  executed.  The  money  was 
received  during  the  term  of  office  for  which  the  bond  was 
given,  and  it  was  money  which,  as  we  have  seen,  the  law 
contemplated  should  be  taken  into  keeping  by  the  county 
treasurer.  The  condition  of  the  bond  including  this  charac- 
ter of  funds,  it  was  not  imposing  a  greater  burden  upon  the 
sureties  than  they  had  agreed  to  bear,  to  make  them  respon- 
sible for  it. 

Numerous  cases  may  be  found  in  the  reports  of  our  o\ni 
and  other  States  where  the  sureties  upon  official  bonds  have 
been  held  liable  for  funds  received  by  their  principal  after 
the  execution  of  the  bond,  which  funds  it  was  not  at  the  time 
contemplated  should  come  under  his  charge.  Borden  v, 
Houston,  2  Tex.  594;  Houston  v.  Dwyer,  59  Tex.  113 ;  State 
V.  Kelly,  43  Tex.  667;  Broome  v.  United  States,  15  How. 
143;  United  States  v,  McCartney,  10  Cent.  L.  J.  113 ;  Walker 
V.  Chapman,  22  Ala.  116. 

But  we  think  the  court  erred  in  not  adjudging  interest 
upon  that  amount  from  January  i,  1881,  instead  of  January  if 
1883.  . 

The  defalcation  seems  to  have  occurred  in  1880,  during 
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the  existence  of  the  bond  upon  which  this  suit  is  founded.  It 
is  only  on  this  supposition  that  the  suit  can  be  maintained 
upon  the  present  bond.  If  it  occurred  after  the  term  for 
which  the  defendants  were  sureties,  they  were  not  liable; 
but  the  sureties  for  his  next  term  were  alone  responsible. 
Interest  should  have  been  computed  from  the  first  of  the 
year  succeeding  the  default,  which  was  1881.  The  judg- 
ment will  therefore  be  reversed  and  rendered  for  the  appellee 
for  the  principal  sum  recovered  below,  with  interest  from 
January  i,  1 881,  and  the  costs  of  this  court  and  the  court 
below. 
Reversed  and  rendered. 


Wood 
Cutter  and  others. 

(138  Massachusetts,  149.) 

The  school  committee  of  a  town,  having  been  required  by  a  vote  of 
the  town  to  appoint  a  superintendent  of  schools,  may.  after  having 
elected  such  superintendent  by  ballot,  reconsider  the  vote  at  the  same 
meeting,  and  before  it  has  been  communicated  to  the  person  appointed, 
and,  at  an  adjourned  meeting,  elect  another  person  by  a  yea  and  nay 
vote. 

5.  Hoar  for  petitioner. 

R.  D.  Smith  &  F.  C.  Nash  for  respondents. 

Holmes,  J. — This  is  a  petition  for  a  writ  of  mandamus  to 
the  school  committee  of  the  town  of  Acton,  com-  pacts. 

manding  them  to  permit  the  petitioner  to  perform  the  duties 
and  receive  the  emoluments  of  the  office  of  superintendent  of 
schools.  The  only  facts  material  to  our  decision  are  that 
on  April  7,  1884,  the  town  by  vote  required  the  school  com- 
mittee to  appoint  a  superintendent  (Pub.  Sts.  c.  44,  §  43) ; 
that,  at  a  meeting  of  the  school  committee  held  the  same  day, 
^  it  was  voted  to  proceed  to  a  formal  vote  for  superintendent ; 
that  a  majority  of  the  votes  cast  were  for  the  petitioner,  the 
voting  being  by  ballot ;  that  it  was  then  voted  "  to  reconsider 
the  last  vote  for  superintendent  if  they  could  do  it  legally  :**  and 
that,  at  an  adjourned  meeting,  all  the  members  of  the  board 
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being  present,  Frederic  C.  Nash  had  three  votes,  the  other 
three  members  of  the  board  not  voting.  The  votes  at  this 
meeting  were  yea  and  nay.  Nash  was  duly  notified,  and  has 
since  performed  the  duties  of  his  oflBce. 

We  are  all  of  opinion  that  the  petitioner  shows  no  right  to 
the  oflSce,  and  that  the  writ  ought  not  to  issue.  This  is  not 
the  case  of  a  fluctuating  body,  like  a  town  meeting,  nor  is  it 
one  where  the  law  prescribes  a  particular  mode  of  voting  in 
the  performance  of  some  public  duty,  as,  for  instance,  the 
ballot,  where  it  would  be  open  to  question  whether  the 
power  to  reconsider,  if  it  were  held  to  exist,  would  not  prac- 
tically destroy  the  secrecy  intended  to  be  secured.  Both 
these  elements  concurred  in  Putnam  v.  Langley,  133  Mass. 
204,  and  when  it  was  suggested  in  that  case  that  perhaps, 
after  a  ballot  had  been  taken  and  the  result  in  favor  of  a  can- 
didate announced  and  accepted,  further  action  by  the  same 
meeting  would  be  ineflfectual,  the  suggestion  plainly  had  ref- 
erence only  to  the  facts  of  the  case  before  the  court. 

Here  the  mode  of  voting  was  determined  by  the  pleasure 
elkttiok:  m-  of  the  voting  body.  At  the  meeting  of  April  7 
coi^raATioN    .^  ^^^  ^^^  ballot ;  at  the  adjournment,  by  yeas  and 

nays.  Under  these  circumstances,  no  reason  has  been  sug- 
gested to  us  why  this  vote  should  not  stand  on  the  same 
footing  as  any  other  vote  of  a  deliberative  body,  and  remain 
subject  to  reconsideration  at  the  same  meeting  and  before  it 
has  been  communicated.  It  begs  the  question  to  say  that  the 
board  had  once  definitively  voted  in  pursuance  of  the  instruc- 
tions of  the  town  meeting,  and  therefore  was  functus  officio^ 
and  could  not  reconsider  its  vote.  The  vote  was  not  defini- 
tive if  it  contained  the  usual  implied  condition,  that  it  was 
not  reconsidered  in  accordance  with  ordinary  parliamentary 
practice,  and  it  must  be  taken  to  have  been  passed  subject  to 
the  usual  incidents  of  votes,  unless  some  ground  is  shown  for 
treating  it  as  an  exception  to  common  rules.  Whether  the 
board  could  have  cut  down  their  powers  of  deliberation  by 
communicating  their  vote  before  the  meeting  was  closed,  or 
otherwise,  is  not  a  question  before  us.  It  is  enough  to  say 
that  an  implied  condition  is  as  eflfectual  as  an  express  one ; 
and  that  in  this  case  the  condition  which  has  been  stated 
must  be  implied. 
Petition  dismissed. 
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KlEFER 
V 

Troy  School  Township  of  Perry  County. 

{Advance  Case,  Indiana,     June  12, 1885.) 

A  school  trustee  who  advances  funds  to  pay  the  teacher  accrued  wages 
may  recover  the  same  from  the  township. 

Appeal  from  Perry  circuit  court. 

Simeon  Joseph  and  Heber  y.  May  for  appellant 

Wm,  Henning  for  appellee. 

Mitchell,  C.  J. — From  the  complaint  in  this  case  it  ap- 
pears  that  Lawrence  Kiefer  was  the  trustee  of  Troy  School 
Township,  in  Perry  County,  in  the  year  1883;  that  he  had 
made  estimates  of  the  funds  likely  to  come  into  his  pacts. 

hands  for  tuition  purposes,  and,  relying  on  such  estimates, 
he  employed  competent  and  licensed  teachers  for  the  several 
school  districts  in  his  township,  and  entered  into  written  con- 
tracts with  them  at  the  usual  stipulative  wages,  and  that 
the  number  employed  was  necessary  to  supply  the  require- 
ments of  the  school  children  of  the  township ;  that  the  several 
teachers  employed  carried  out  their  contracts  in  good  faith, 
and  taught  the  township  schools  in  all  respects  according  to 
their  agreements  ;  that  at  the  end  of  the  term  for  which  they 
were  employed  the  tuition  fund,  less  having  been  received 
through  some  miscalculation  than  was  expected,  having  been 
exhausted  in  making  proper  disbursements  therefrom,  and 
there  remaining  due  the  several  teachers  the  sum  of  $708.96, 
the  appellant  advanced  and  paid  the  same  out  of  his  own 
funds,  and  that  this  sum  was  received  by  them  for  their 
services  ;  that  he  made  report  of  his  doings  in  that  regard  to 
the  board  of  commissioners,  who  approved  the  same,  and,  at 
the  direction  of  the  board,  the  county  auditor  g^ave  him  a 
certificate  of  the  amount  found  due  him  from  the  township, 
from  which  action  of  the  board  no  appeal  has  been  taken ; 
that  he  has  demanded  payment  from  his  successor  for  the 
money  thus  advanced  and  allowed,  who  refuses  to  pay  ;  that 
it  was  the  intention  of  the  several  teachers  and  the  trustee, 
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at  the  time  he  paid  them,  not  to  extinguish  their  claims 
against  the  township,  but  to  transfer  to  him  their  rights  against 
it.  To  this  complaint  a  demurrer  was  sustained,  and  the 
sole  question  is,  did  it  state  a  cause  of  action  upon  which 
the  plaintiflf  was  entitled  to  recover? 

Of  a  case  in  some  respects  involving  the  same  principles 
an  eminent  judge  said :  **  This  is  an  attempt  to  impale  an 
honest  debt  on  the  sharp  points  of  the  law  which  ought  not 
to  succeed."  Heidelberg  School  District  v.  Horst,  62  Pa.  St 
301. 

Two  grounds  are  urged  as  obstacles  in  the  way  of  the  ap- 
pellant's right  to  receive  payment  of  the  money  advanced  by 
him  for  the  benefit  of  the  township.  It  is  said  (i)  that  because 
he  was  trustee  of  the  township  the  payment  of  its  debts  was  a 
voluntary  payment,  and  that  a  stranger  cannot  by  voluntarily 
paying  the  debt  of  another  maintain  against  the  other  assump- 
sit for  such  payments ;  (2)  that  if  the  payment  was  not  volun- 
tary, the  trustee  could  create  no  obligation  against  the  town- 
ship by  dealing  with  himself.  The  propositions  above  stated 
enunciate  sound  and  salutary  principles  of  law,  which  are  of 
binding  obligation  in  all  cases  in  which  they  apply ;  but  they 
have  no  application  to  the  case  before  us. 

It  is  conceded  by  the  demurrer  to  the  complaint  that  the 
TBU8TKK8*  Ai>.  tcachcrs  were  hired  in  good  faith,  under  the  belief 
TKAcm*  i^  that  thetutition  funds  provided  would  be  sufficient 
FROM  TOWNSHIP,  [q^  their  payment;  that  the  township  had  the 
benefit  of  their  services  and  became  liable  for  their  wages, 
and,  having  no  funds  to  discharge  its  just  obligation,  the  ap- 
pellant advanced  the  money  out  of  his  own  pocket  and  paid 
a  debt,  the  benefit  of  which  the  school  corporation  received. 
Under  the  rulings  of  this  court  in  Harmony  School  Tp.f. 
Moore,  80  Ind.  276,  the  township  was  liable  for  the  services 
of  its  school-teachers,  whether  it  had  the  funds  to  pay  or  not 
It  was  there  held  that  it  was  no  excuse  for  the  dismissal  of  a 
teacher  before  the  expiration  of  the  term  for  which  he  was 
employed  that  the  fund  out  of  which  he  was  to  be  paid  was 
exhausted.  This  ruling  was  followed  in  Harrison  School  Tp. 
V.  McGregor,  96  Ind.  185,  where  it  was  again  held  that  the 
liability  of  a  township  to  pay  its  teachers  does  not  depend 
upon  whether  it  had  the  funds  for  their  payment  or  not. 
Quoting  from  an  approved  authority,  this  court  said  in  Bick- 
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nell  V.  Widner  School  Tp.,  73  Ind.  501 :  "  Persons  who  had 
in  any  way  advanced  money  to  a  corporation,  which  money 
has  been  devoted  to  the  necessities  of  the  corporation,  are  con- 
sidered in  chancery  as  creditors  of  the  corporation  to  the  ex- 
tent to  which  the  loan  has  been  expended.*'  When  a  necessity 
exists  for  so  doing,  and  the  trustee  in  good  faith  advances 
money  to  liquidate  a  just  debt  owing  by  the  township  for 
which  it  is  unquestionably  bound,  and  in  the  creation  of 
which  it  was  benefited,  no  reason  is  perceived  why  he  should 
not  be  reimbursed  as  well  as  a  stranger  from  whom  he  might 
have  borrowed  the  money.  Bristol  Milling  &  Manuf'g  Co.  v. 
Probasco,  64  Ind.  406.  It  can  no  more  be  said  in  such  case 
that  the  oflBcer  has  contracted  with  himself  than  in  the  case 
of  an  agent,  whose  duty  it  is  to  attend  to  the  interests  of  his 
principal,  who  in  an  emergency  advances  money  for  the 
principal's  benefit.  He  has  not  contracted  with  himself.  He 
has  done  nothing  except  in  the  interest  of  the  school  town- 
ship whose  servant  and  agent  he  was,  and  whose  advantage 
it  was  his  duty  to  subserve,  to  advance  his  money  for  the 
liquidation  of  its  debts  on  contracts  which  had  been  made  and 
executed.  An  equitable  obligation  is  thus  raised  against  the 
school  corporation  to  pay  him  the  moneys  advanced. 

In  the  case  of  Porter  v.  Dunlap,  17  Ohio  St.  591,  one  Clark, 
engaged  in  teaching  school,  was  advanced  on  his  wages  by 
Porter,  the  treasurer  of  the  school  corporation,  under  an  agree- 
ment that  he  should  retain  out  of  his  wages,  when  earned,  the 
amount  advanced.  It  was  held  that  this  was  a  valid  assign- 
ment in  equity,  and  that  a  subsequent  assignee  of  Clark  could 
recover  nothing  until  Porter  was  reimbursed.  The  principle 
of  this  case  fully  sustains  the  right  of  the  appellant  to  recover ; 
but  whether  he  became  the  equitable  assignee  of  the  claims  of 
the  school-teachers  or  not,  he  was  entitled  to  recover  for 
money  paid  to  he  use  of  the  corporation.  That  a  public 
oflScer  may  not  contract  with  himself  is  not  to  be  doubted  ; 
but,  like  any  other  agent  or  trustee,  he  may,  within  the  scope 
of  his  agency,  when  a  necessity  arises,  advance  money  to 
save  his  principal  or  cestui  que  trust  from  inevitable  loss  or 
damage,  or  to  pay  just  liabilities  growing  out  of  his  agency ; 
and  for  such  advances,  upon  the  same  principle  that  any  other 
agent  may  be  reimbursed,  he  may  be.  Story,  Ag.  §  335.  Of 
course,  a  public  oflScer,  as  such,  cannot  borrow  mone}-  from 
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himself,  nor  can  he  be  reimbursed  for  money  paid  on  con- 
tracts  which  he  had  no  authority  to  make,  nor  to  pay  debts 
for  which  the  corporation  received  no  benefit,  nor  for  ad- 
vances made  without  a  necessity  therefor ;  but  this  record 
presents  no  case  of  the  character  supposed. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  court  to  overrule  the  demurrer  to  the  complaint,  and  to 
proceed  in  accordance  with  this  opinion. 


Barker  et  al. 

V, 

Barrows. 

(138  Massachusetts^  578.) 

At  the  trial  of  a  writ  of  entry,  dated  in  1883,  it  appeared  that  the  de- 
manded premises  were  conveyed  by  A,  in  1829,  to  the  ancestor  of  the  de- 
mandant; that  in  1837  A  conveyed  the  same  premises  to  the  inhabitants 
of  a  school  district,  "  their  successors  and  assigns  forever,"  by  a  deed 
which  contained,  after  a  description  of  the  premises,  the  words  "  said  lot 
of  land  to  be  used,  occupied,  and  improved  by  said  inhabitants  as  a  school- 
house  lot,  and  for  no  other  purpose;'*  that  from  1837  to  1882  the  school 
district  had  the  exclusive  use  of  the  premises  for  school  purposes,  and  had 
taken  exclusive  care  of  it ;  and  that  in  1882  the  school  district  conveyed 
the  premises  to  the  tenant,  the  school-house  was  removed,  and  the 
premises  ceased  to  be  used  for  school  purposes.  Held,  that  the  demand- 
ant's ancestor  was  disseized  in  1837;  that  the  deed  to  the  school  district 
was  in  form  a  deed  in  fee ;  and  that  the  statute  of  limitations.  Pub.  Stats. 
c.  196,  was  a  bar  to  the  action. 

Writ  of  entry,  dated  February  15, 1883,  to  recover  a  parcel 
of  land  in  Attleborough.  Plea,  nul  disseisin.  Trial  in  the 
Superior  Court,  without  a  jury,  before  Gardner,  J.,  who  re- 
ported the  case  for  the  determination  of  this  court,  in  sub 
stance  as  follows : 

The  demandants  oflfered  in  evidence  a  warranty  deed  from 
Samual  Richards  to  Elihu  Daggett,  dated  and  recorded  on 
August  15,  1829,  of  certain  land,  including  the  demanded 
premises ;  also  a  quit-claim  deed  from  Elihu  Daggett  to  Jesse 
F.  Richards,  the  father  of  the  demandants,  dated  December 
29, 1829,  and  recorded  January  2, 1830,  which  the  judge  found 
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included  the  demanded  premises.  The  demandants  are  the 
children  and  only  heirs-at-law  of  Jesse  F.  Eichards,  who  lived 
in  North  Attleborough,  and  died  intestate  in  1882. 

The  tenant  offered  in  evidence  a  deed  of  the  demanded 
premises,  dated  July  3,  1837,  and  recorded  March  i,  1843,  by 
which  Elihu  Daggett  conveyed  unto  the  "  inhabitants  of 
School  District  No.  Four,  their  successors  and  assigns  for- 
«ver,"  the  demanded  premises.  The  deed  contained,  after  the 
description  of  the  premises,  the  words  "  said  lot  of  land  to 
be  used,  occupied,  and  improved  by  said  inhabitants  as  a 
school-house  lot,  and  for  no  other  purpose."  The  habendum 
of  the  deed  was  "  to  the  said  inhabitants,  their  successors  and 
assigns,  to  them  and  their  use  and  behoof  forever.*"  The  deed 
also  contained  full  covenants  ot  seisin,  of  freedom  from  incum- 
brances, and  of  warranty. 

The  tenant  also  offered  in  evidence  a  warranty  deed  of  the 
demanded  premises,  from  said  school  district  to  the  tenant, 
dated  and  recorded  on  September  20,  1882,  which  contained 
no  restrictions  as  to  the  use  of  the  lot ;  also  a  deed  from  Lyman 
W.  Daggett,  heir-at-law  of  said  Elihu,  to  Handel  N.  Daggett, 
dated  September  16,  1882,  and  recorded  September  20,  1882, 
conveying  all  the  right,  title,  and  interest  of  said  Lyman  in 
the  demanded  premises ;  also  a  deed  from  said  Handel  N.  to 
the  tenant,  dated  September  16, 1882,  recorded  September  20, 
1882,  conveying  the  same  right,  title,  and  interest  set  out  in 
the  deed  of  Lyman  to  Handel. 

It  was  admitted  at  the  trial  "  that  a  school-house  has  been 
on  this  lot  and  a  school  has  been  kept  there ;  that,  since  1837, 
School  District  No.  4  has  had  exclusive  use  of  the  locus  for 
school  purposes  ;  and  that  the  district  has.  taken  exclusive  care 
of  it."  It  was  in  evidence  that,  since  said  school  district  was 
conveyed  to  the  tenant  in  September,  1882,  the  premises  have 
not  been  used  for  school  purposes;  and  that  the  school- 
house  thereon  was  removed  before  the  demandants  brought 
this  action. 

There  was  no  evidence  that  Jesse  F.  Richards,  since  1837, 
ever  possessed,  occupied,  had  seisin  of,  or  controlled  the  de- 
manded premises,  or  that  its  possession  by  the  district  (ad- 
mitted by  the  parties  as  above  stated)  was  ever  disputed  by 
any  one,  or  was  by  the  license  or  permission  of  any  one,  except 

9  Cor.  Cas. — 14 
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SO  far  as  appears  from  the  evidence  herein  stated,  or  may 
properly  be  inferred  therefrom. 

Each  party  contended  that,  as  matter  of  law,  upon  the  evi- 
dence,  he  was  entitled  to  judgment.  The  judge  found  for  the 
demandants. 

Final  judgment  was  to  be  entered  for  either  party,  as  the 
court  mi^ht  determine. 

T.  M  Stetson  (/.  E.  Pond^  Jr.y  with  him)  for  the  tenant 

C.  W.  Clifford  &  F.  C.  S.  Bartlett  for  the  demandants. 

W.  Allen,  J. — One  inference  of  law  from  the  facts  stated  in 
FAow.  the  report  is  that  Jesse  F.  Richards,  the  ancestor 

of  the  denaandants,  was  seized  of  the  premises  under  the  deed 
of  Elihu  Daggett  to  him  delivered  and  recorded  in  1829.  An- 
other mference  of  law  is,  that  the  same  Jesse  F.  Bfchards  was 
disseised  of  the  premises  by  School  District  No.  4  in  Attle- 
borough  in  1837  5  ^"d  he  never  afterwards  entered  upon  the 
premises  or  recovered  seisin  thereof.  The  statute  of  limita- 
tions is  therefore  a  bar  to  the  action.  Pub.  Sts.  c.  196;  Gen. 
Sts.  c.  154;  Rev.  Sts.  c.  119. 

The  argument  for  the  demandants,  as  we  understand  it,  is 
that  the  school  district  entered  under  a  deed  to  it  from  a 
stranger,  which,  while  it  gave  the  grantee  no  right  or  title, 
showed  that  it  entered  claiming  an  estate  less  than  a  fee 
simple ;  and  that  the  purpose  of  the  entry  and  possession  was 
such  that  the  act  could  not  constitute  a  disseisin. 

Without  considering  the  answer  that  an  actual  ouster,  the 
S^S<SSu8«  beginning  of  a  possession  exclusive,  notorious,  ad- 
JSrscSSS^^  verse,  and  uninterrupted  for  forty  years,  cannot 
po»M^  BxcLu  jjg  qualified  into  something  less  than  a  disseisin,  by 
showing  that  it  was  under  the  deed  of  a  stranger  having 
neither  title  nor  possession,  purporting  to  convey  less  than  an 
estate  in  fee  simple,  it  is  a  suflScient  answer  to  the  argument 
that  the  deed  in  question  did  purport  to  convey  an  estate 
in  fee  simple.  It  is  in  the  common  form,  and  contains 
the  usual  covenants  of  a  deed  of  warranty.  The  only  question 
made  is  upon  the  effect  of  the  words  immediately  following 
the  description  of  the  land,  "  Said  lot  of  land  to  be  used,  oc- 
cupied, and  improved  by  said  inhabitants  as  a  school-house 
lot,  and  for  no  other  purpose."  If  these  words  constituted  a 
condition,  the  deed  would  still  purport  to  convey  an  estate  in 
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fee  simple,  absolute  against  the  true  owner  and  all  the  world 
except  the  grantor  and  his  heirs  or  devisees.  But  they  do  not 
import  a  condition,  or  in  any  way  limit  the  legal  estate  granted 
by  the  terms  of  the  deed.  Rawson  v,  Uxbridge  School  Dis- 
trict, 7  Allen,  125  ;  Sohier  v.  Trinity  Church,  109  Mass.  i,  19; 
Packard  v.  Ames,  16  Gray,  327 ;  Episcopal  City  Mission  v. 
Appleton,  117  Mass.  326.  So  far  as  the  deed  affects  the  char- 
acter of  the  entry,  it  tends  to  show  that  it  was  under  a  claim 
of  title  in  fee  simple. 
Judgment  for  the  tenant 


Board  of  Education 
Board  of  Education, 

(42  Ohio  St,  680  ) 

The  board  of  education  of  a  township  established  a  central  or  high 
school  under  the  provisions  of  the  act  of  March  14,  1853,  S.  &  C.  1346,  as 
amended  May  14,  1868,  S.  &  S.  712,  and  erected  a  building  in  a  sub- 
district  of  the  township  for  the  use  of  the  school,  and  the  building  was 
used,  by  agreement  between  the  board  of  education  and  the  local  direc- 
tors of  the  sub-district,  for  the  central  or  high  school  and  the  school  of 
the  sub-district.  The  territory  comprised  in  the  sub-district  after  the 
establishment  of  the  central  or  high  school,  and  before  the  act  of  May  i 
1873  (70  Ohio  Laws,  195),  was  formed  into  an  incorporated  village.  Held, 
that  the  property  of  the  central  or  high  school  and  the  management  of 
the  school  did  not,  by  virtue  of  said  last-mentioned  act,  pass  to  the  board, 
of  education  of  the  incorporated  village. 

Error  to  the  District  Court  of  Trumbull  County. 

The  board  of  education  of  Hubbard  township,  Trumbull 
County,  in  June,  1868,  commenced  proceedings  under  sec- 
tion 21  of  the  act  of  March  14,  1853,  to  provide  for  the  reor- 
ganization,  supervision,  and  maintenance  of  common  schools, 
S.  &  C.  1346,  as  amended  May  14,  1868,  S.  &  S.  712,  to  es- 
tabUsh  in  that  township  a  central  or  high  school.  Their  pro- 
ceedings  resulted  in  the  establishment  of  such  school  and  the 
location  of  a  building  for  that  purpose  in  sub-district  num- 
ber 5  in  the  township.  In  1870,  the  building  being  com- 
pleted, by  agreement  between  the  board  of  education  of  the 
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township  and  the  local  directors  of  sub-district  number  5,  the 
rooms  in  the  second  story  of  the  building  were  used  for  the 
central  or  high  school,  and  the  rooms  in  the  first  story  were 
used  for  the  school  in  sub-district  number  5.  After  the 
schools  had  been  in  operation  for  some  time  in  this  way,  the 
territory  comprised  in  sub-district  number  5  was  formed 
into  an  incorporated  village.  This  occurred  some  time  prior' 
to  the  passage  of  the  act  of  May  i,  1873.  The  action  in  the 
common  pleas  was  by  the  board  of  education  of  the  village 
against  the  board  of  education  of  the  township,  and  the 
object  of  it  wac  to  enjoin  the  defendants  from  exercising  any 
control  or  direction  over  the  school-house  or  over  the  school 
held  therein,  and  to  prevent  them  by  injunction  from  inter- 
fering with  the  sole  use,  direction,  and  control  of  the  school 
by  the  board  of  education  of  the  village.  The  district  court, 
upon  a  trial  on  appeal,  found  and  decreed  for  the  plaintiffs. 
It  is  now  sought  to  reverse  this  decree. 

Dio  Roger Sy  Volney  Roger Sy  and  C  A.  Harrington  for  plaintiffs 
in  error. 

McCauley,  J. — The  board  of  education  of  the  township 
FACTS.  legally  established  a  central  or  high  school,  and 

located  the  building  for  it  in  sub-district  number  5  of  the 
township.  The  building  must  have  been  located  in  some  one 
of  the  sub-districts  of  the  township.  It  is  claimed  by  the 
board  of  education  of  the  village  that  because  the  territory 
within  sub-district  number  5  was  formed  into  an  incorporated 
village  after  this  central  or  high  school  was  established,  and 
prior  to  the  passage  of  the  act  of  May  i,  1873,  70  Ohio  Laws, 
195,  the  39th  section  of  that  act  vested  the  board  of  education 
of  the  village  with  jurisdiction  and  control  of  all  school  prop- 
erty within  the  district.  Section  4  of  that  act,  now  section 
3888  Rev.  Stats.,  provides :  "  That  each  village,  including  the 
territory  attached  to  it  for  school  purposes,  and  excluding 
the  territory  within  its  corporate  limits  detached  for  school 
purposes,  shall  constitute  a  school  district,  to  be  styled  a  vil- 
lage district."  Section  39  of  the  same  act,  now  section  3972 
Rev.  Stats.,  provides :  "  That  all  property,  real  or  personal, 
which  has  heretofore  vested,  and  is  now  held  by  any  board  of 
education  or  the  council  of  any  municipal  corporation,  for 
the  use  of  public  or  common  schools  in  any  district,  is  hereby 
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vested  in  the  board  of  education  provided  for  in  this  title, 
having  under  this  title  jurisdiction  and  control  of  the  schools 
in  such  district.**  The  act  of  May  i,  1873,  repealed  all  pro- 
visions relating  to  central  or  high  schools  existing  at  the 
time  of  its  passage  ;  but  it  provided  for  the  establishment  of 
such  schools,  and  provided,  also,  that  obligations  or  liabilities 
incurred  and  rights  acquired  under  the  provisions  of  any  of 
the  acts  repealed  by  it  should  be  in  no  wise  altered  or 
affected,  but  be  enforced  as  if  the  act  had  not  been  passed. 
70  Ohio  Laws,  240.  The  township  board  of  education  had 
established  a  central  or  high  school  according  to  the  statutes 
in  force  at  the  time  the  school  was  established.  The  act  of 
May  I,  1873,  fi^ave  the  board  of  education  of  the  control     of 

•11  1  r         11  1  1  •    I    •  1  school  PEOPKR- 

viUage  control  of  all  school  property  withm  the  '^• 
village  district,  and  at  the  same  time  saved  all  rights  which 
had  accrued  under  former  statutes.  The  right  of  the  town- 
ship board  to  the  school  property,  and  to  the  control  and 
management  of  the  central  or  high  school,  had  accrued  before 
the  act  of  May  i,  1873 ;  and  the  rights  of  this  board  were, 
therefore,  not  affected  by  this  act. 
Judgment  reversed. 


State  ex  rel.  Fanger 

V. 

Board  of  Public  Works. 

(42  Ohio  State,  607.) 

Under  the  provisions  of  the  act  of  March  23.  1840  (3  Rev.  Stats.  417,  §§ 
20  to  23  inclusive),  relating  to  the  canals  of  the  State,  it  is  the  duty,  as 
well  as  the  right,  of  the  board  of  public  works  to  resume  the  privilege  or 
right  to  the  use  of  surplus  water,  leased  or  sold  for  hydraulic  purposes,  or 
any  portion  thereof,  whenever,  at  any  time,  it  may  be  deemed  necessary 
for  the  purposes  of  navigation,  or  whenever  its  use  for  hydraulic  purposes 
shall  be  found  in  any  manner  to  interfere  with  and  injuriously  affeqt  the 
navigation  of  the  canal,  feeder  or  stream  from  which  such  water  is  taken. 

The  board  of  public  works  is  not  authorized  by  said  statute  to  in  any 
manner  surrender,  abridge,  restrict  or  limit  its  power  to  resume,  at  any 
lime,  the  surplus  water  leased  or  sold  for  hydraulic  purposes,  whenever  it 
may  be  deemed  necessary  for  the  purposes  of  navigation ;  nor  to  create  or 
impose  any  burden  or  obligation  upon  the  State,  by  reason  of  the  exercise 
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of  such  right  of  resumption,  other  than  is  authorized  by  the  23d  seaion  of 
said  act. 

Hence,  a  clause  providing  that  on  such  resumption  of  surplus  water  and 
termination  of  the  lease,  the  board  of  public  works  shall  pay  to  the  lessee 
the  value  of  the  lasting  improvements  erected  for  the  use  of  such  water,  is 
a  restriction  on  the  performance  of  a  public  duty,  and  is  unauthorized  and 
void. 

Mandamus. 

The  relator's  intestate  was  the  assignee  of  a  lease,  dated 
June  27,  1853,  made  by  the  board  of  public  works,  to  Riley 
and  Le  Blond,  whereby  certain  water-power,  out  of  the  Mer- 
cer  county  reservoir,  together  with  about  one  and  three- 
quarter  acres  of  land  adjoining  the  same,  was  leased  to  them 
for  the  term  of  thirty  years,  from  November  i,  1853,  with  the 
privilege  of  a  renewal,  on  the  terms  as  hereinafter  stated. 
The  use  of  said  water-power  was  to  be  subject  to  the  restric- 
tions, conditions,  and  limitations  stated  in  said  lease. 

Among  these  were  the  following : 

"  It  is  expressly  understood  and  agreed  by  and  between  the 
parties  that  the  party  of  the  second  part  (the  lessees)  shall 
not  be  entitled  to  any  deduction  from  the  rent  hereby  made 
payable,  unless  said  parties  shall  be  deprived  of  the  use  of  the 
water  for  more  than  one  month  in  any  one  year,  and  the 
party  of  the  first  part  reserves  the  right  to  resume,  at  any 
time,  the  use  of  the  water  hereby  leased ;  and  whenever,  in  the 
opinion  of  the  acting  commissioner  in  charge  of  this  canal, 
the  interests  of  the  party  of  the  first  part  require  it,  the  water 
hereby  leased  may  be  resumed,  and  then,  and  in  that  case,  all 
the  rights  and  privileges  derivable  to  said  party  of  the  second 
part  from  this  agreement  shall  cease  and  determine,  provided 
the  party  of  the  first  part  shall  first  pay  or  tender  the  party 
of  the  second  part  the  value  of  all  lasting  improvements  now 
made,  or  hereafter  to  be  made,  by  said  second  party.  -  Said 
value  to  be  determined  by  three  disinterested  persons  chosen 
for  that  purpose.  Each  party  choosing  one,  and  the  two  thus 
chosen  to  choose  the  third."  Said  lease  also  contains  the  fol- 
lowing stipulations,  touching  the  renewal  of  said  lease  for  an 
additional  term  of  thirty  years :  "  And  it  is  further  understood 
and  agreed  that  at  the  expiration  of  this  agreement,  the  party 
of  the  second  part  shall  be  entitled  to  a  renewal  of  this  lease 
for  the  like  term  of  years,  for  such  annual  rent  as  may  be  of- 
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fered  by  the  highest  bidder,  who  shall  also  agree  to  purchase 
of  said  party  of  the  second  part  all  permanent  and  valuable 
buildings  necessarily  erected  by  said  party,  for  the  convenient 
use  of  the  water-power  hereby  leased,  at  such  price  as  such 
buildings  shall  be  adjudged  to  be  worth  by  three  judicious, 
disinterested  freeholders,  to  be  chosen  as  hereinbefore  speci- 
fied, provided  such  buildings  shall  be  erected  on  land  belong- 
ing to  the  State,  or  land  which  can  be  purchased  by  said  bidder 
at  a  reasonable  price,  to  be  deternoined  by  said  appraisers. 
And  if  no  such  bids  shall  be  made  on  the  terms  aforesaid,  at  a 
higher  rent  than  is  herein  specified,  said  party  shall  be  en- 
titled to  such  renewal  on  the  terms  of  this  lease." 

The  first  term  of  thirty  years  expired  on  the  first  day  of 
Novenaber,  1883.  Prior  to  that  date  the  board  of  public 
works  notified  the  assignee  of  said  lease  that  said  board  would 
not  renew  said  lease  for  an  additional  term  after  the  expira- 
tion of  the  first  term,  for  the  reason  that  said  leased  water 
was  necessary  for  the  purposes  of  navigation,  and  its  use  for 
hydraulic  purposes  interfered  with  the  navigation  of  the 
canal,  and  said  board  proposed  to  resume  the  same.  On  the 
sixth  day  of  May  following,  the  board  passed  an  order  for- 
nially  resuming  the  use  of  the  said  water. 

The  petition  avers  that  the  said  relator  and  those  under 
whom  he  claims  have  performed  all  the  conditions  of  said 
lease  on  their  part  to  be  performed ;  that  lasting  and  valuable 
improvements  have  been  placed  upon  the  lands  of  the  State, 
described  in  said  lease ;  and  that  the  board  of  public  works 
has  resumed  the  water-power  so  let,  but  has  neglected  and  re- 
fused to  renew  said '  lease  or  to  appoint  an  appraiser  of  said 
improvements,  though  often  requested  so  to  do.  The  prayer 
of  said  petition  is  for  writ  of  mandamus  commanding  the  de- 
fendant to  select  an  appraiser  so  as  to  ascertain  the  value  of 
said  improvements,  and  for  general  relief. 

The  parcel  of  land  included  in  said  lease,  as  is  expressly 
stated  therein,  was  leased  for  the  purpose  of  enabling  the 
party  of  the  second  part  to  use  and  enjoy  the  use  of  the 
water-power  thereby  leased.  The  land  was  a  mere  incident 
to  the  use  of  the  water,  and,  independently  of  that,  is  of  com- 
paratively small  value.  The  lease  provided  that  upon  re- 
sumption of  the  use  of  the  water  the  entire  lease  should  cease 
and  determine. 
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The  main  question  in  this  case  is  the  proper  construction 
of  the  statute  authorizing  the  lease  of  water-power  by  the 
board  of  public  works — being  sections  20  to  23,  inclusive,  of 
the  act  of  March  23,  1840,  found  in  volume  3  (Supplement), 
Revised  Statutes,  page  417.     These  sections  are  as  follows: 

"  Sec.  20.  Whenever,  in  the  opinion  of  the  board  of  pub- 
lic works,  there  shall  be  surplus  water  in  either  of  the  canals, 
or  in  the  feeders,  or  at  the  dams  erected  for  the  purpose  of 
supplying  either  of  said  canals  with  water,  or  for  the  purpose 
of  improving  the  navigation  of  any  river,  and  constructed  at 
the  expense  of  the  State,  over  and  above  the  quantity  of 
water  which  may  be  required  for  the  purpose  of  navigation, 
the  said  commissieners  may  order  such  surplus  water,  and 
any  lands  granted  to,  or  purchased  by  the  State,  for  the  pur- 
pose of  using  the  same,  or  such  part  thereof  as  they  may  deem 
expedient,  to  be  sold  for  hydraulic  purposes,  subject  to  such 
conditions  and  reservations  as  they  may  consider  necessary 
and  proper,  either  in  perpetuity  or  for  a  limited  number  of 
years,  for  a  certain  annual  rent,  or  otherwise,  as  they  may 
deem  most  beneficial  for  the  interests  of  the  State. 

"Sec.  21.  The  provisions  of  the  foregoing  section  shall 
extend  to  and  include  the  water  passing  round  locks,  from 
one  level  to  another,  on  either  of  the  canals  of  the  State. 

"  Sec.  22.  No  hydraulic  power,  nor  right  to  the  use  of  any 
water,  shall  be  sold,  leased  or  conveyed,  except  such  as  shall 
accrue  from  the  surplus  water  of  the  canal,  feeders  or  dams, 
or  from  the  water  passing  round  any  lock,  after  supplying  the 
full  quantity  necessary  for  the  purposes  of  navigation. 

"Sec.  23.  Every  lease,  grant,  or  conveyance  of  water- 
power  shall  contain  a  reservation  and  condition  that  the  State, 
or  its  authorized  agents,  may  at  any  time  resume  the  privily 
or  right  to  the  use  of  water,  or  any  portion  thereof,  whenever 
it  may  be  deemed  necessary  for  the  purposes  of  navigation, 
or  whenever  its  use  for  hydraulic  purposes  shall  be  found  in 
any  manner  to  interfere  with  and  injuriously  affect  the  navi- 
gation of  either  of  the  canals,  feeders,  or  streams  from  which 
the  water  shall  be  taken  for  such  hydraulic  purposes ;  and, 
whenever  such  privilege  shall  be  resumed,  in  whole  or  in 
part,  the  sum  paid  therefor,  or  the  rent  reserved,  or  such  rea- 
sonable portion  thereof  as  shall  be  determined  upon,  agreea- 
bly to  the  conditions  and  stipulations  of  the  lease  or  deed  of 
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conveyance  aforesaid,  shall  be  refunded  or  remitted  to  the 
purchaser  or  lessee,  his  heirs,  or  assigns." 
Zl  J.  Godfrey  and  Marsh  &  Loree  for  plaintiff. 
Jantes  Lawrence^  attorney-general,  for  defendant* 

Johnson,  C.  J. — The  twentieth  section  of  the  above-recited 
statute  authorizes  the  board  of  public  works   to  facw. 

sell,  for  hydraulic  purposes,  the  surplus  water  in  the  canals  of 
the  State,  their  feeders,  dams,  and  locks,  "  subject  to  such 
conditions  as  they  may  consider  necessary  and  proper,  either 
in  perpetuity  or  for  a  limited  number  of  years,  for  a  certain 
annual  rent,  or  otherwise,  as  they  may  deem  most  beneficial 
for  the  interest  of  the  State.*' 

By  section  22,  the  board  is  expressly  limited  to  a  sale  of 
such  surplus  water  as  may  remain  "  after  supplying  the  full 
quantity  necessary  for  the  purposes  of  navigation." 

And  to  make  this  limitation  effective,  section  23  requires 
that  "  every  lease,  grant,  or  conveyance  of  water-power  shall 
contain  a  reservation  and  condition  that  the  State  or  its 
authorized  agents  may  at  any  time  resume  the  privilege  or 
right  to  the  use  of  water,  or  any  portion  thereof,  whenever  it 
may  be  deemed  necessary  for  the  purposes  of  navigation,  or 
when  its  use  for  hydraulic  purposes  shall  be  found  in  any 
manner  to  interfere  with  and  injuriously  affect  the  naviga- 
tion of  either  of  the  canals,  feeders,  or  streams  from  which  the 
water  shall  be  taken  for  such  hydraulic  purposes." 

The  admitted  facts  of  this  case  show  that  the  lease  before 
us  contains  such  reservation  and  condition,  and  that  the  au- 
thorities of  the  State  have  properly  resumed  the  right  to 
the  use  of  the  water  granted  by  this  lease.  The  sole  ques- 
tion involved  is  as  to  the  validity  of  a  proviso  annexed  to 
said  reservation  and  condition,  which  reads  as  follows : 

"  Provided  the  party  of  the  first  part  shall  first  pay  or  ten- 
der to  the  party  of  the  second  part  the  value  of  all  lasting 
improvement  now  made  or  hereafter  to  be  made  by  said  sec- 
ond party,  said  value  to  be  determined  by  three  disinterested 
persons  chosen  for  that  purpose,  each  party  choosing  one  and 
the  two  thus  chosen  to  choose  the  third.'* 

If  the  clause  thus  quoted  is  valid,  the  relator  is  entitled  to 
the  relief  sought,  otherwise  not.     Had  the  board  £>^";^  p^Jf 
of  public  works  the  power  to  bind  the  State  to  pur- 
chase the  improvements,  should  it  be  deemed  neces- 
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sary  to  resume  the  use  of  the  surplus  water  for  the  purposes 
of  navigation  or  when  its  use  by  the  lessees  will  be  found 
injuriously  to  affect  navigation  ?  We  think  not.  The  latter 
clause  of  section  23  provides  what  shall  be  the  right  of  the 
lessees  in  case  of  such  resumption.  Whenever  such  privilege 
shall  be  resumed  in  whole  or  in  part,  the  sum  paid  therefor, 
or  the  rent  reserved,  or  such  portion  thereof  as  shall  be  deter- 
mined upon  agreeably  to  the  conditions  and  stipulations  of 
the  lease  or  deed  of  conveyance  aforesaid,  shall  be  refunded 
or  remitted  to  the  purchaser  or  lessee,  his  heirs  or  assigns." 

This  clause,  which  section  23  requires  shall  be  inserted  in 
RBSBRYiKa  ooN.  thc  Icasc,  aud  which  seems  to  embrace  the  only 
totoT  ^'■"  right  reserved  to  the  lessee  in  case  of  the  resump- 
tion of  the  surplus  water,  is,  strange  to  say,  omitted  from  this 
lease,  and  in  lieu  thereof  is  the  proviso  above  quoted,  which 
requires  of  the  State,  as  the  condition  precedent  to  the  re- 
sumption of  such  water-power,  that  the  State  shall  first  pay 
or  tender  to  the  lessee  the  value  of  all  lasting  improvements, 
and  which  further  requires  that  the  State  shall  pay  such 
amount  as  shall  be  fixed  by  arbitrators  mutually  chosen  by 
the  parties.  Whether  we  regard  the  obligation  to  purchase 
as  ^condition  precedent  or  subsequent,  the  result  is  the  same, 
as  in  neither  case  is  the  power  conferred  to  make  such  pur- 
chase. 

It  may  well  be  doubted  whether  the  board  of  public  works, 
Board  or  pub-  as  the  agcut  of  the  State,  has  power  to  enter  into 
ooHTRA^"^  arbritration  that  will  bind  the  State  in  any  matter 

PO8IKO  OF    BUR-  .  ■•  1        .  ,  •11  i 

PLU8  wAiBB.  committed  to  their  charge,  m  the  absence  of  express 
legislative  authority.  However  this  may  be,  it  is  quite 
clear  that  no  authority  is  delegated  to  them  to  contract  away 
or  restrict  the  right  to  resume  this  surplus  water  whenever 
its  use  for  navigation  is  required.  The  power  to  grant  or 
lease  water  privileges  is  incidental  and  subordinate  to  the 
public  use.  The  duty  of  those  having  charge  of  the  canals  to 
employ  all  the  water,  if  needed  for  public  use,  is  imperative. 
The  public  right  is  paramount ;  so  important  was  this  prin- 
ciple deemed  by  the  legislature  that  this  right  to  resume  the 
surplus  water  was  required  to  be  inserted  in  every  lease, 
grant,  or  conveyance.  The  board  possesses  no  power  to 
surrender  this  right  or  hamper  themselves  in  its  exercise.  By 
this  so-called  proviso  they  cannot  resume  this  surplus  water. 
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however  much  it  may  be  needed  for  the  public  use,  or  how- 
ever injuriously  its  use  by  the  lessee  may  aflfect  the  naviga- 
tion of  the  canals,  without  purchasing  the  improvements. 
Such  a  restriction  upon  the  performance  by  them  of  an  impor- 
tant  public  trust  is  clearly  unauthorized,  and  is  contrary  to 
that  public  policy  under  which  the  canals  have  been  con- 
structed and  operated.  They  were  constructed  at  great  ex- 
pense for  the  public  convenience  and  welfare.  They  are 
public  navigable  highways.  The  statutes  in  force  from  time 
to  time  show  how  careful  the  State  has  been  to  preserve 
these  great  highways  free  from  all  encroachments  that  might 
interfere  with  their  usefulness. 

The  board  of  public  works  have  power  to  perfect,  render 
useful,  maintain,  keep  in  repair,  and  protect  the 
same.  Revised  Statutes,  7691.  This  is  a  power  ^^J^- 
of  superintendence  for  the  protection  and  main- 
tenance of  the  canals,  including  everything  that  pertains  to 
them.  They  posses  no  powers  except  such  as  are  expressly 
conferred  by  law  or  that  are  necessarily  implied,. the  purpose 
of  which  is  the  maintenance  of  the  canals  as  public  high- 
ways. 

It  is  said,  however,  in  argument,  that  the  20th  section  in 
the  act  of  1840  authorizes  the  board  to  grant  this  5^^S>*5f  p^ 
surplus  water,  "subject  to  such  conditions  and  SE, 
reservations  as  they  may  consider,  necessary  and  SiJSl. 
proper ;"  and  that  this  proviso,  which  makes  it  a  condition 
precedent  that  the  State  shall  first  pay  or  tender  the  value  of 
the  permanent  improvements  upon  the  resumption  of  the 
surplus  water,  is  a  condition  within  the  meaning  of  that 
clause,  which  the  board  could  agree  to  if  they  deemed  it 
necessary  and  proper.  It  is  further  said  that  at  that  day  it 
was  to  the  interest  of  the  State  to  encourage  the  develop- 
ment of  manufacturing  interests  along  the  line  of  the  canals 
by  oflFering  favorable  terms  to  lessees  or  grantees  so  that 
their  products  would  be  transported  over  the  canals,  and  thus 
increase  the  revenue  of  the  State.  In  reply  to  this  it  may  be 
said :  ist.  As  already  shown,  the  board  possessed  no  power 
to  surrender  the  duty  of  performing  the  public  trust  com- 
mitted to  their  charge,  and  the  limitation,  self-imposed,  to 
pay  for  these  improvements  before  resuming  the  water, 
though  it  may  be  necessary  for  the  purpose  of  navigation. 
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was  against  the  public  policy  of  the  State,  which  made  it  the 
duty  of  the  board  to  resume  this  water  at  any  time  when 
needed  for  the  public  use,  untrammeled  by  any  condition  or 
any  right  of  the  lessee  to  prevent  it. 

2d.  The  phrase  "  subject  to  such  conditions  and  reserva- 
tions"  has  the  same  meaning  as  it  has  in  section  23,  where  it 
is  provided  that  every  lease,  grant,  or  conveyance  of  water- 
power  shall  contain  "a  reservation  and  condition  that  the 
State  or  its  authorized  agents  may  at  any  time  resume  the 
use  of  water,  or  any  portion  thereof." 

What  we  mean  to  say  is  that  these  terms,  "  conditions,  and 
reservations"  are  such  as  are  imposed  upon  the  lessees  or 
grantees  of  water-power,  and  not  upon  the  State. 

3d.  But  if  we  are  in  error  in  this  construction  of  the  stat- 
ute, and  these  words  embrace  conditions  and  reservations 
imposed  upon  the  State,  they  must  be  such  as  relate  to  the 
use  of  the  water  for  hydraulic  purposes,  which  are  in  the 
nature  of  the  quantity  used,  the  manner  of  its  use,  etc.  It  is 
quite  clear  they  are  not  broad  enough  to  embrace  conditions 
to  be  imposed  upon  the  State  after  the  right  to  use  the  water 
has  expired,  or  after  the  State  has  abandoned  the  canal  as  a 
public  highway.  By  such  resumption  or  abandonment, 
which  are  identical  in  their  results  so  far  as  lessees  are  con- 
cerned (Hubbard  v,  Toledo,  21  Ohio  St.  379),  the  State  is  not 
liable  to  respond  in  damages  to  the  lessee.  If  it  were  other- 
wise the  State  would  be  compelled  to  maintain  her  canals  at 
any  sacrifice  for  the  exclusive  benefit  of  the  lessees  of  surplus 
water,  or  become  the  purchaser  of  the  property  of  the  lessee, 
thus  making  the  incidental  purpose  paramount  to  the  public 
use. 

If  this  obligation  to  purchase  is  valid  in  this  instance,  it  is 
within  the  power  of  the  board  of  public  works  to  bind  the 
State  to  become  the  purchaser  of  all  the  permanent  improve- 
ments in  the  State,  erected  for  the  use  of  surplus  water  leased 
or  granted.  They  cannot  do  this,  although  they  might  deem 
it  necessary  and  proper  as  a  means  of  developing  manufac- 
turing interests  along  the  line  of  the  canals,  and  thereby  in- 
creasing transportation  over  them  and  thus  enhancing  the 
revenues  from  the  canals. 

4th.  This  obligation  to  purchase,  when  the  surplus  water  is 
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resumed,  is  in  les^al  effect  a  covenant  to  purchase,  oblioatiok  to 

^7  PUIICBA8S  WHKil 

and  not  a  condition  annexed  to  the  use  of  the  2,''5S^\;i^^™ 
water*  *"  coKDmoM. 

A  condition  in  its  legal  signification  is  something  annexed 
to  the  grant,  while  this  is  in  the  nature  of  a  stipulation  bind- 
ing the  State  to  purchase  when  the  lease  is  terminated.  The 
State  covenants  that  upon  the  resumption  of  the  surplus  water 
it  will  purchase  the  improvements  at  a  price  to  be  fixed  by 
arbitrators.  If  it  be  called  a  condition  instead  of  a  covenant, 
it  can  only  apply  to  the  right  of  the  State  to  resume  water. 

In  this  sense,  it  is  a  condition  precedent  to  such  resumption. 
As  such  it  would  be  clearly  illegal,,  for,  as  we  have  shown, 
there  can  be  no  restriction  on  the  right  and  duty  to  resume 
the  use  of  this  surplus  water  whenever  it  becomes  necessary 
for  the  public  use. 

5th.  The  statute  provides  what  shall  be  the  relief  to  which 
the  purchaser  or  lessee  is  entitled  on  such  resumption.  The 
last  clause  of  section  23  reads  thus :  "  Whenever  such  priv- 
ilege  shall  be  resumed  in  whole  or  in  part,  the  sum  paid  there- 
for, or  the  rent  reserved,  or  such  reasonable  portion  as  shall 
be  determined  upon  agreeable  to  the  conditions  and  stipula- 
tions of  the  lease  or  deed  of  conveyance  aforesaid,  shall  be  re- 
funded or  remitted  to  the  purchaser  or  lessee,  his  heirs  or 
assigns." 

As  was  said  in  Hubbard  v.  Toledo,  supra,  this  clause  of 
the  statute  expressly  negatives  the  liability  of  the  State  for 
the  destruction  of  the  privilege,  by  resuming  the  gjant,  beyond 
what  is  therein  provided  ;  namely,  in  case  of  resumption  of 
such  surplus  water  the  sum  paid  therefor,  or  the  rent  reserved, 
or  a  reasonable  portion  thereof,  shall  be  refunded  or  remitted. 
Hubbard  v.  Toledo,  21  Ohio  St.  379;  Elevator  Co.  v.  Cin- 
cinnati, 30  Ohio  St  629 ;  Fox .  v.  Cincinnati,  33  Ohio  St. 
492 ;  Same  case,  104  U.  S. ;  State  v.  Railway,  37  Ohio  St. 

157. 
Writ  refused. 
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FULKERTH 

V. 

County  of  Stanislaus. 

{Advance  Case,  Calif  orma.    August  22,  1885.) 

A  sheriff  having  furnished  necessary  food  to  prisoners  in  jail  is  entitled 
to  be  paid  a  reasonable  compensation  therefor,  to  be  determined  by  the 
county  board,  subject  to  review  by  the  courts  in  an  action  for  such  reason- 
able compensation,  if  the  sheriff  be  dissatisfied  with  what  is  allowed. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanis- 
laus county,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

C.  C.  Wright  for  the  appellant. 

Wtn.  O,  Minor  for  the  respondent 

Belcher,  C.  C— The  plaintiff  was  sheriff  of  the  defend- 
FAon.  ant  county  during  the  year  1881,  and  as  such  fur- 

nished meals  to  the  prisoners  confined  in  the  county  jail. 
For  the  meals  so  furnished  he  made  out  an  account  in  proper 
form  and  duly  verified,  and  presented  it  to  the  board  of 
supervisors  for  allowance.  In  this  account  he  charged 
twenty-five  cents  for  each  meal  furnished.  The  board  acted 
upon  the  account  and  found  it  to  be  a  proper  county  charge, 
but,  considering  it  greater  in  amount  than  was  justly  due,  al- 
lowed twenty  cents  only  for  each  meal.  The  plaintiff,  being 
dissatisfied  with  the  amount  allowed  him,  within  six  months 
after  the  final  action  of  the  board  commenced  this  action  to 
recover  the  amount  claimed  by  him  to  be  due.  The  defend- 
ant demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  its 
demurrer  was  sustained.  The  plaintiff  declined  to  amend  his 
complaint,  and  thereupon  judgment  was  entered  in  favor  of 
the  defendant.    The  appeal  is  from  this  judgment. 

For  the  respondent  it  is  insisted — and  this  is  the  only  point 
made — that  the  board  of  supervisors,  in  allowing  or  disallow- 
ing claims  against  the  county,  acts  in  a  quasi-judicial  capacity, 
and  that  its  action  in  this  case  was  made  final  and  conclusive 
by  the  provisions  of  section  161 1  of  the  Penal  Code.  That 
section  reads  as  follows :  "  The  sheriff  must  receive  all  per 
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sons  committed  to  the  jail  by  competent  authority,  and  pro- 
vide them  with  necessary  food,  clothing,  and  bedding,  for 
which  he  shall  be  allowed  a  reasonable  compensation,  to  be 
determined  by  the  board  of  supervisors.'* 

We  do  not  think  the  words  "  to  be  determined  by  the  board 
of  supervisors"  had  the  meaning  and  effect  claimed  g^g^^njoRa  to 
for  them.  audit  claims. 

All  claims  against  the  county  must  be  presented  to  the 
board  of  supervisors  for  allowance,  and  where  the  amount  of 
the  claim  has  not  been  fixed  by  statute  or  the  judgment  of 
some  competent  court,  the  board  is  required,  if  it  be  a  proper 
county  charge,  to  find  and  allow  the  amount  which  is  justly 
due.    Political  Code,  sec.  4074. 

If  the  board  allows  less  than  is  claimed,  and  claimant  is 
dissatisfied  with  the  amount  allowed  him  on  his  account,  he 
"may  sue  the  county  therefor  at. any  time  within  six  months 
after  the  final  action  of  the 'board,  but  not  afterwards;  and 
if  in  such  action  judgment  is  recovered  for  more  than  the 
board  allowed,  on  presentation  of  the  judgment  the  board 
must  allow  and  pay  the  same,  together  with  the  costs  ad- 
judged; but  if  no  more  is  recovered  than  the  board  allowed, 
the  board  must  pay  the  claimant  no  more  than  was  originally 
allowed."  Political  Code,  sec.  4075. 

This  provision  is  general,  and  applies  to  all  accounts  pre- 
sented against  the  county. 

By  subdivision  4  of  section  4344  of  the  same  code,  the 
"expenses  necessarily  incurred  in  the  support  of  persons 
charged  with  or  convicted  of  crimes,  and  committed  therefor 
to  the  county  jail,"  are  made  county  charges. 

The  plaintiff,  having  furnished  "  necessary  food  "  to  the 
prisoners  in  jail,  was  entitled  to  a  "  reasonable  compensation** 
therefor.  What  was  a  reasonable  compensation  was  to  be 
determined  by  the  board  of  supervisors  in  the  first  instance, 
but  that  determination  was  no  more  final  than  would  have 
been  the  finding  by  the  board  of  the  amount  which  was  justly 
due  if  the  account  had  been  presented  for  any  other  proper 
county  charge. 

"  To  determine  what  is  a  reasonable  compensation,"  and 
"to  find  what  is  justly  due,"  are  expressions,  we  but  subject  to 
think,  of  equivalent  import.  The  plaintiff,  being  ^ew/^  ^' 
dissatisfied  with  the  amount  allowed  him  on  his  account,  had 
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the  right,  therefore,  to  sue  the  county  for  the  amount  which 
he  claimed  to  be  reasonable. 

The  cases  cited  by  counsel  for  respondent  from  the  reports 
of  this  State  do  not  touch  the  question  involved  here,  and 
those  cited  from  New  York  are  not  in  point,  for  the  reason 
that  no  law  existed  in  that  State  providing  for  suit  upon  a 
claim  disallowed,  in  whole  or  in  part,  by  the  board.  Chase 
V.  The  County  of  Saratoga,  33  Barb.  603 ;  Martin  *o.  Board 
of  Supervisors,  29  N.  Y.  645  ;  Price  v.  The  County  of  Sacra- 
mento, 6  Cal.  254. 

Judgment  should  be  reversed  and  the  cause  remanded, 
with  .direction  to  the  court  below  to  overrule  the  demurrer. 

Searls,  C,  and  Foote,  C,  concurred. 

By  the  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed  and  the  cause  remanded, 
with  direction  to  the  court  below  to  overrule  the  demurrer. 


The  Board  of  Commissioners  of  Carroll  County 

Gresham. 

(loi  Indiana,  53.) 

Where  official  duties  to  which  no  compensation  is  attached  are  im- 
posed upon  a  public  officer,  they  must  be  performed  gratuitously. 

The  act  regulatmg  the  fees  of  sheriffs  was  intended  by  the  legislature 
to  be  a  complete  fee  bill,  prescribing,  so  far  as  could  be,  the  services  for 
which  they  should  receive  compensation,  and  the  fees  designated  therein 
are  to  be  deemed  a  full  remuneration  for  all  services  incident  to  the  office, 
and  such  officer  is  entitled  to  no  extra  compensation  for  keeping  the 
county  jail  and  caring  for  prisoners. 

There  being  no  statute  authorizing  the  circuit  Qourt  to  commit  insane 
persons,  as  such,  to  the  county  jail,  the  presumption  is  that  they  were 
duly  committed  for  some  offence,  and  that  they  were  received  and  held  as 
other  prisoners,  and  for  their  care  the  sheriff  can  claim  no  extra  compen- 
sation. 

From  Tippecanoe  Circuit  Court. 

/.  C.  Nelson,  /.  C.  Odel^R.  P.  Davidson,  and  /.  C.  Davidson 
for  appellant. 

/.  Applegatey  C  R.  Pollard,  J.  R.  CofrotA,  and  T.  A.  Stuart 
for  appellee. 
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Mitchell,  J. — The  appellee's  claim,  as  finally  amended 
and  passed  upon  in  the  circuit  court,  was  stated  in  faow. 

his  bill  oi  particulars  as  follows : 

"  The  Board  of  Commissioturs  of  ike  County  of  Carroll^  in  the  State  of 
Indiana, 

"To  Edward  H.   Gresham,  Dr. 
^  For  services  rendered  personally  by  plaintiff  in  keeping  the  jail 

of  the  county  of  Carroll,  in  the  State  of  Indiana,  for  4  years  from 

Nov.  8,  1876,  to   Nov.  8,  1880 I4380 

**  To  cash  paid  Will  H.  Haughey,  for  like  services,  from  Jan.  i,  1877, 

to  Nov.  I,  1 879,  at  $75  per  month 1600 

"To  cash  paid  William  Scott,  for  like  services,  from  Sept.  i,  1879, 

to  November  8,  1880,  at  $75  per  month 712 

"  To  cash  paid  Frank  Gresham,  for  like  services,  from  November 

8,   1876,  to  November  10,  1880,  at  $75   per  month       .      .  2190." 

It  was  specially  found  by  the  court  that  whatever  was 
done  by  Gresham  in  **  keeping  the  jail "  was  done  while  he 
was  the  sheriff  of  Carroll  County,  and  it  was  also  found 
that  during  the  whole  period  of  his  service  as  sheriff  he  had 
claimed  and  was  allowed  by  the  commissioners  compensation 
for  all  services  for  which  the  statute  makes  specific  provi- 
sion. 

After  enumerating  various  specific  services  which  the 
court  found  the  appellee  and  his  assistants  performed  in  and 
about  the  jail,  such  as  carrying  fuel  into  the  jail,  cleaning  the 
closets,  locking  the  prisoners  in  their  cells  at  night  and  let- 
ting^ them  out  in  the  morning,  and  washing  and  cleansing 
some  insane  persons  who  were  committed  to  jail  by  order  of 
the  Carroll  Circuit  Court,  etc.,  the  court  further  found  as 
follows : 

'*  That  the  duties  and  services  so  enumerated,  and  includ- 
ing the  care  of  said  insane  persons,  and  for  which  no  specific 
pay  is  allowed,  are  and  were  of  the  value  of  $1000  per  year, 
and  for  the  whole  four  years  are  and  were  of  the  value  of 
$4000." 

Upon  the  facts  found  the  court  stated  as  a  conclusion  of 
law  that  the  appellee  was  entitled  to  recover  $4000,  and  ac- 
cordingly judgment  was  rendered  against  the  board  of  com- 
missioners for  that  sum.  It  is  apparent  from  the  special  find- 
ings of  the  court  that  for  all  services  rendered  by  the  ap- 
pellee for  which  there  is  a  specific  compensation  fixed  by 
9  Cor.  Gas.— 15 


Digitized  by 


Google 


226    BOARD  OF  COM.  OF  CARROLL  CO.  V.   GRESHAM. 

law  he  has  been  allowed  and  paid ;  but  the  argument  is 
pressed  that  because  the  services  enumerated  were  rendered, 
and  were  necessary,  and  because  the  law  provides  no  specific 
compensation  for  such  services,  therefore  the  county  is 
liable  to  pay  for  them  as  upon  a  quantum  meruit. 

That  an  individual  is  elected  to  the  oflfice  of  sheriff  in  a 
particular  county,  and  because  he  thereby  becomes  ex  offico 
the  jailer  of  that  county,  and  responsible  for  the 
?SiS13A??S?  care  and  custody  of  the  prisoners  confined  in  the 
jail  which  is  provided  and  maintained  by  law  in 
that  county,  does  not  imply  that  the  municipality  shall  come 
under  any  other  obligation  to  him  except  that  provided  by 
the  very  terms  of  the  statute.  The  statute  prescribes,  speci- 
fically, the  duties  of  the  sheriff  with  respect  to  receiving  and 
caring  for  prisoners  confined  in  the  county  jail,  and  fixes  the 
compensation  which  shall  be  paid  him  for  receiving,  discharg- 
ing, and  boarding  them ;  and  when  the  county,  through  its 
board  of  commissioners,  has  provided  a  suitable  jail,  and 
maintains  in  it  suitable  furniture  and  appliances  for  its  proper 
keeping,  and  pays  the  jailer  the  compensation  specifically 
provided  by  statute,  it  has  discharged  its  municipal  obliga- 
tion and  exhausted  its  corporate  power  over  the  subject 

There  can  be  no  such  thing  in  legal  contemplation  as  an 
No  wpLiED  A8-  iniplied  assumpsit  on  the  part  of  a  county  with  re- 
iTO^cOTH??  spect  to  the  services  of  county  oflBcers.  Inper- 
oFFicBBs.  forming  services  for  the  county,  the  officer  and  the 
county  stand  related  to  each  other  precisely  as  an  individual 
and  the  oflScer,  the  statute  regulating  fees  being  the  measure 
of  compensation  for  the  one  and  the  extent  of  the  liability  of 
the  other  in  each  case. 

For  services  imposed  by  law  upon  the  officer,  which  are 
PREREQUISITES  ^^^  specially  rendered  for  the  municipality,  as  a 
SJum  ^STo^^  prerequisite  to  the  liability  of  the  county  for  said 
FicEEs  wtRvicEs  gervlces  the  officer  must  show :  i.  A  statute  fixing 
the  compensation  for  the  service.  2.  A  law  authorizing  or 
making  the  county  liable  to  pay  for  such  service  out  of  its 
treasury.  It  is  of  the  highest  concern  to  the  public  that  this 
should  be  so ;  otherwise  it  would  be  within  the  power  of  one 
body  of  county  officials  to  compensate  the  other  county 
officers  out  of  the  public  treasury,  as  a  matter  of  grace  and 
favor,  without  limit  or  restraint. 
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This  principle  has  been  recognized  in  this  State  from  the 
beginning,  and  accordingly  it  has  invariably  been  held  that 
official  duties  imposed  upon  a  public  officer  to  which  no  com- 
pensation is  attached  must  be  performed  as  all  official  duties 
anciently  were,  gratuitously. 

The  act  regulating  the  fees  of  sheriffs  was  plainly  intended 
by  the  legislature  to  be  a  complete  fee  bill,  pre-  p^  ^^^  ^^ 
scribing,  so  far  as  could  be,  with  precision  and  shkmffb. 
certainty,  the  services  for  which  they  should  receive  compen- 
sation, and  this  makes  it  all  the  more  apparent  that  the  fees 
designated  therein  are  to  be  deemed  a  full  remuneration  for 
all  services  incident  to  the  office.  Rawley  v.  Board,  etc.,  2 
Blackf.  355  ;  City  of  Brazil  v.  McBride,  69  Ind.  244;  Board, 
«tc.,  V.  Leslie,  63  Ind.  492 ;  Hart  well  v.  Supervisors,  etc.,  43 
Wis.  311 ;  Freeholders  of  Morris  Co.  v.  Freeman,  44  N.  J.  L. 
631  ;  Atchison  Co.  z/.  Tomlinson,  9.  Kans.  167. 

In  the  argument  of  counsel,  stress  is  laid  on  the  provision, 
in  the  act  above  mentioned,  that ''  in  all  cases  where  the  sheriff 
shall  perform  any  service  for  the  county  required  by  Jaw 
to  be  performed  by  him,  and  there  is  no  provision  for  its 
payment,  the  board  of  county  commissioners  shall  allow  and 
pay  such  sheriff  the  same  compensation  as  is  allowed  by  law 
for  similar  services."    R.  S.  1882,  sec.  5874. 

The  services  enumerated  in  the  special  finding,  and  for 
which  the  appellee  had  judgment  below,  were  in  cawho  vor 
no   sense  services  performed  "  for  the  county."  ^SSSrcS  liS 

^  ^  FORMED  rOB 

The  prisoners  and  other  persons  committed  to  his  co«««ty. 
custody,  to  whom  attention  was  given,  were  not  committed 
to  the  jail  by  nor  for  the  county,  nor  was  the  county  inter- 
ested in  them  in  any  respect  different  from  a  city  or  town,  or 
other  corporation  within  the  county,  except  to  discharge  its 
statutory  obligation  of  providing,  furnishing,  and  maintain- 
ing the  jail,  and  paying  the  sheriff  the  compensation  provided 
by  law  for  receiving,  discharging,  and  boarding  them  while 
in  his  custody. 

It  is  contended  further  that  because  the  court,  in  its  special 
finding,  found  that  the  appellee  had  the  care  of  some  insane 
persons  who  were  committed  to  the  jail  by  the  order  of  the 
Carrol  Circuit  Court,  this  case  is  thereby  distinguishable 
from  that  of  Bynum  v.  Board,  etc.,  100  Ind.  go. 

Our  attention  has  been  called  to  no  statute,  nor  are  we 
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iKiAKK  PBBsoNt  awafc  of  oiiy,  which  authorized  the  Carroll  Cir- 
"S^raSoSw  cuit  Court  to  commit  insane  persons,  as  such,  to 
o»-  the  county  jail.    We  are  to  presume,  therefore,  that 

the  insane  persons  who  were  committed  to  the  jail  by  the  cir- 
cuit court  were  so  committed  in  pursuance  of  a  conviction 
duly  had  for  some  misdemeanor  of  which  they  were  found 
guilty,  and  that  they  were  received  and  held  under  the  law  as 
other  prisoners.  Adhering  to  the  ruling  in  the  case  of  By- 
num  V.  Board,  etc.,  supra,  and  the  authorities  therein  cited,  it 
results  that  on  the  facts  found  by  the  court  the  conclusion  of 
law  should  have  been  that  the  appellee  was  not  entitled  to  re- 
cover for  any  of  the  services  mentioned  in  the  complaint 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  court  below  to  state  its  conclusions  of  law  and  render 
judgment  for  the  appellant  in  accordance  with  this  opinion* 


The  County  of  Bristol 

V. 

Franklin  Gray, 

{Advance  Case,  Massachusetts.    Dec,  6,  1885.) 

The  statutes  of  this  State  provide  that  the  county  commissioners  shall 
receive  annual  salaries  which  shall  be  in  full  for  their  compensation  for 
services  as  such  commissioners,  including  their  travelling  expenses. 

A  sheriff  is  responsible  for  the  safe-keeping  of  prisoners  under  his 
charge,  and  it  is  the  duty  of  the  county  commissioners  to  provide  neces- 
sary supplies,  materials,  and  implements,  establish  rules  for  employing  and 
governing  the  prisoners,  make  contracts  for  their  employment,  and  settle 
accounts  for  the  productions  of  their  labor  with  the  masters  who  employ 
them. 

It  is  the  duty  of  the  master  to  dispose  of  articles  manufactured  through 
the  labor  of  the  prisoners,  and  the  necessary  and  reasonable  expenses  of 
making  sales  thereof  should  be  allowed  the  master. 

Proceeding  on  agreed  statement  of  facts  to  test  the  right  of 
a  county  commissioner  to  charge  for  the  sale  of  articles  man- 
ufactured in  the  House  of  Correction. 

Mr.  Edgar  J,  Sherman^  Attorney-General,  for  plaintiff. 

Messrs.  Morton  &  Jennings  for  defendant 
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Field,  J. — Public  Statutes,  ch.  22,  sec.  14,  provide  that 
'•the  commissioners  and  special  commissioners  of  the  sev- 
eral counties  shall  receive  from  the  respective  county  treas- 
uries, in  full  payment  for  all  their  services  and  travel,  the  fol- 
lowing annual  salaries,  to  be  divided  among  the  county 
commissioners  in  proportion  to  the  services  rendered,,  the 
travel  performed,  and  the  expenses  incurred  by  each ;  and  no 
other  or  additional  compensation  shall  be  paid  to  them  for 
any  service  performed  by  them  for  their  respective  counties." 
By  the  Revised  Statutes,  ch.  84,  §  4,  they  were  to  be  paid  $1 
for  every  ten  miles  travelled  and  $3  a  day  "  for  the  time  em- 
ployed in  discharging  the  duties  of  their  office."  By  statute 
1859,  ^^-  ^63*  §  ^>  ^*^^y  were  to  be  paid,  "out  of  the  treasury 
of  each  county,  a  fixed  annual  salary  which  shall  be  in  full 
payment  for  all  services  rendered  and  travel  performed  by 
them  in  discharge  of  their  duties  in  their  respective  counties." 
See,  also,  Gen.  Stat.,  ch.  17,  §  29,  and  stat.  1863,  ch.  185,  §  i. 
Stat.  1864,  ch.  280,  sec.  i,  provides  that "  the  salaries  provided 
for  the  county  commissioners  of  the  several  counties  by 
chapter  one  hundred  and  eighty-five  of  the  acts  of  the  year 
eighteen  hundred  and  sixty  shall  hereafter  be  taken  to  be  in  full 
payment  for  all  services  rendered,  travel  performed,  and  ex- 
penses incurred,"  etc.,  "  and  no  other  additional  compensation 
shall  be  paid  them  for  any  service  performed  by  them  for 
their  respective  counties."  Stat.  1867,  ch.  340,  provided  that 
^*  the  commissioners  and  special  commissioners  of  the  several 
counties  of  the  commonwealth  shall  receive,"  etc.,  "in  full 
payment  for  all  their  services  and  travel,  payable  as  now  pro- 
vided by  law,  the  following  annual  salaries,"  etc.  See  stat. 
1871,  ch.  236;  stat.  1872,  ch.  151,  and  stat.  1879,  ch.  295. 

We  think  these  statutes  and  the  Public  Statutes  mean  that 
the  annual  salaries  shall  be  in  full  payment  for  all  statctbs  as  to 
their  services  and  travel  as  county  commissioners,  muS.  *^*' 
and  that  no  other  compensation  for  such  services  and  travel 
shall  be  paid  to  them. 

The  county  commissioners  provide  a  house  or  houses  of 
correction  for  the  counties.  Pub.  Stat.  ch.  220,  §  7,  and  suitable 
materials  and  implements,  and  establish  needful  rules,  etc.. 
Ibid.  §  II,  and  examine  all  accounts  of  the  master  "relating 
to  the  earnings  of  the  prisoners,  and  all  expenses  of  the  insti- 
tution," etc.,  Ibid.  §  12.    They  may  make  contracts  for  work 
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to  be  done  or  for  letting  out  to  hire  the  prisoners,  Ibid,  secsr 
DuTosoFoouH-  ^3>  14-  The  sheriflF,  except  in  the  County  of  Suf- 
SJ)inEiis  ''**'^  folk,  has  "  the  custody,  rule,  and  charge"  of  the 
S^S^oF^TO^  house  of  correction  and  of  all  prisoners  therein^ 
"  and  shall  keep  the  same  by  himself  or  by  his  dep- 
uty as  jailer,  master,  or  keeper,  for  whom  he  shall  be  respon- 
sible," Ibid.  §§  23  and  33.  The  county  commissioners,  "with- 
out extra  charge  or  commission  to  themselves  or  to  any  other 
person,"  procure  the  necessary  supplies  for  the  house  of  cor- 
rection, IWd.  §  53.  The  charges  and  expenses,  etc.,  "shall be 
paid  from  the  county  treasury,  the  accounts  of  the  keeper  or 
master  being  first  settled  and  allowed  by  the  commissioners/* 
etc..  Ibid.  §  54.  By  §  356  it  is  provided  that  each  master  or 
keeper  shall  cause  the  articles  manufactured  by  the  prisoners 
in  his  custody,  or  the  products  of  their  labor,  to  be  disposed 
of  to  the  best  advantage,  and  under  the  direction  of  said  com- 
missioners "  shall  cause  accounts  to  be  kept  of  such  accounts 
to  them  for  settlement  semiannually,"  etc.  "  He  shall  pay 
into  the  treasury  the  amount  of  sales  and  the  proceeds  of  the 
labor  and  earnings  of  the  prisoners  in  his  county,  or  the  bal- 
ance thereof."  These  provisions  are  derived  from  Stat  1834^ 
ch.  137,  §  18. 

The  general  scheme  is  that  the  sheriff,  by  his  deputy  as 
master,  shall  be  responsible  for  the  safe-keeping  of  the  prison- 
ers, and  that  the  county  commissioners  shall  furnish  the  nee- 
cessary  supplies,  material,  and  implements,  establish  rules  for 
employing,  reforming,  governing,  and  punishing  the  prison- 
A8  TO  AKTi-  ^^>  make  contracts  for  the  work  of  the  prisonerSr 
S."8b''ot*ooS  and  settle  the  accounts  of  the  master.  But  it  is 
BEcnoH.  ^j^^  j^^y  ^£  ^j^^  master  to  dispose  of  the  articles 

manufactured  to  the  best  advantage,  and  in  this  the  statutes 
do  not  make  the  master  the  agent  or  servant  of  the  commis- 
sioners. The  commissioners  do  not  appoint  him  and  they 
cannot  remove  him,  although  they  may  ask  the  Superior 
Court  to  remove  him.  Ibid.  §  24 ;  and  we  cannot  see  that  it  is 
any  part  of  the  duty  of  the  commissioners  to  make  sales  of  the 
articles  produced  by  the  labor  of  the  prisoners.  The  neces- 
sary and  reasonable  expenses  of  making  such  sales  should  of 
course  be  allowed  the  master.  The  defendant,  therefore,  in 
making  the  sales,  was  not  acting  as  county  commissioner,  and 
whatever  may  be  the  propriety  of  forbidding  by  law  any 
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such  employment  of  a  commissioner  by  the  master,  a  majority 
of  the  court  think  it  is  not  forbidden  by  existing  statutes. 
Judgment  affirmed. 


Waller 

V. 

Wood. 

(loi  Indiana,  138.) 

Under  the  statute,  R.  S.  1881,  section  4993,  the  county  commissioners 
constitute  the  board  of  health  of  the  county,  and  a  physician  who  is  se- 
lected by  the  county  board  of  health  as  its  secretary  is  entitled  to  such 
compensation  from  the  county  treasury  as  such  board  may  determine. 

When  the  secretary's  compensation  is  determined  by  the  board  of  health, 
it  is  the  duty  of  the  county  commissioners  as  such  to  cause  it  to  be  paid 
out  of  the  county  treasury  by  the  auditor's  warrant  for  the  amount  on  the 
treasurer. 

Where  the  county  commissioners  made  an  allowance  to  the  secretary 
of  a  board  of  health,  the  supreme  court  will  presume,  in  favor  of  the  rul- 
ing of  the  circuit  court  dismissing  an  appeal  therefrom,  that  the  board  of 
health  had  determined  the  amount  of  his  compensation,  and  that  the  al- 
lowance was  made  by  the  county  commissioners  in  payment  of  the  same. 

Whether  the  allowance  by  the  county  commissioners  to  the  secretary 
of  the  county  board  of  health  is  not  of  itself  a  determination  of  the  amount 
of  such  compensation  within  the  meaning  of  the  statute. 

No  appeal  lies  from  an  order  of  a  county  board  of  health  fixing  the 
compensation  of  its  secretary,  the  statute  creating  boards  of  health  invest- 
ing them  with  discretionary  power  in  that  regard,  and  making  no  provi- 
sion for  appeal. 

From  the  Steuben  Circuit  Court 

S.  A.  Powers  and  G,  B.  Adams  for  appellant. 

7.  A.  Woodhull  and Brawn  for  appellee. 

Best,  C. — The  appellee  filed  the  following  verified  claim 

against  the  county : 

"  Steuben  County,  Indiana, 

"  To  H.  D.  Wood,  Dr.  : 
"  As  health  officer  Steuben  county,  for  the  year.  1883,  $250." 
This  claim  was  allowed  by  the  board  of  commissioners, 

and  from  such  order  the  appellant,  who  was  a  tax*  facts. 
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payer  of  the  county,  and  who  felt  aggrieved  by  tne  decision, 
appealed  to  the  circuit  court.  The  appeal,  upon  motion,  was 
there  dismissed,  and  here  such  ruling  is  assigned  as  error. 

It  is  obvious  that  this  claim  was  for  services  rendered  as 
"  health  officer"  of  said  county,  under  and  by  virtue  of  sec- 
tion 4993,  R.  S.  1881.     This  section  is  in  these  words: 

"  The  trustees  of  each  town,  the  mayor  and  common  coun- 
cil of  each  incorporated  city  (except  where  a  regularly  consti- 
tuted board  of  healtli,  by  ordinance  of  such  city,  now  exists 
or  may  hereafter  be  created),  and  the  board  of  county  com- 
missioners of  each  county  shall  constitute  a  board  of  health, 
ex  officioy  for  each  of  the  several  towns,  cities,  and  counties 
respectively  of  the  State,  who  shall  perform  such  duties  re- 
spectively required  of  them  by  this  act  without  compensation. 
They  shall  annually,  in  the  month  of  January,  complete  their 
organization  by  the  election  of  a  secretary ,  who  shall  be  a 
physician.  The  secretary  of  such  local  boards  of  health,  and 
the  secretary  of  any  regularly  constituted  board  of  health  of 
any  incorporated  city,  shall  be  the  health  officer  of  every 
town,  city,  or  county,  respectively,  for  the  purposes  provided 
in  this  act,  and  shall  be  allowed  such  compensation  from. the 
town,  city,  or  county  treasury,  respectively,  as  the  board 
electing  them  may  determine:  provided  that  the  secretary 
of  each  county  board  of  health  shall  render  such  medical  and 
surgical  services  as  may  be  required  by  persons  confined  in 
the  county  jail  of  such  county,  and  such  other  medical  ser- 
vices  as  may  be  required  of  him  by  the  board  of  county  com- 
missioners." 

By  virtue  of  this  section,  a  physician  who  is  selected  by 
skcrbtabt  of  the  county  board  of  health  as  .its  secretary  is  en- 
HR*x.ra^-  coM^  titled  to  such  compensation  from  the  county  treas- 

PENSATION  —  AP-  |  ,  «-i,    •  1 

PEAL.  my  as  such  board  may  determme.    This  the  ap- 

pellant concedes,  but  insists  that  the  authority  to  make  such 
officer  an  allowance  for  such  compensation  is  conferred  upon 
the  board  of  health,  and  not  upon  the  board  of  commission- 
ers ;  and  as  the  allowance  in  this  case  was,  therefore,  unauthor- 
ized, any  person  interested  and  aggrieved  might  appeal 
therefrom  under  the  general  statute  authorizing  appeals  from 
the  board  of  commissioners.  This  position  cannot  be  main- 
tained. The  statute  above  recited  does  not  confer  any  author- 
ity upon  the  board  of  health  to  make  such  allowance.     It  sim- 
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ply  authorizes  such  board  to  determine  the  amount  of  compen- 
sation,  and  when  determined  the  duty  rests  upon  the  board 
of  commissioners  to  cause  it  to  be  paid  out  of  the  county 
treasury.  This  is  done  by  an  allowance  upon  which  the  au- 
ditor draws  his  warrant  upon  the  treasurer.  This  is  the 
usual  mode,  and  the  statute  does  not  change  it.  If,  then,  the 
amount  of  the  appellee's  compensation  as  such  officer  was 
determined  by  the  board  of  health,  and  the  al-  ^^owamcb  by 
lowance  was  made  for  the  sum  thus  fixed,  the  ^ommmsiokbrs. 
board  of  commissioners  did  have  authority  to  make  the 
allowance.  The  contrary  does  not  appear ;  and  as  this  court 
will  indulge  every  reasonable  presumption  in  favor  of  the 
ruling  of  the  circuit  court,  it  will  indulge  the  presumption 
that  the  board  of  health  had  determined  the  amount  of  such 
compensation,  and  that  the  allowance  was  made  by  the  board 
of  commissioners  in  payment  of  the  same.  Kissell  v.  Ander- 
son, 73  Ind.  485;  Coulter  z/.  Coulter,  81  Ind.  542;  Peck  z/. 
Board,  etc.,  87  Ind.  221. 

This  much  has  been  said  upon  the  assumption  that  the 
county  commissioners  must  determine  the  amount  of  such 
compensation  while  acting  strictly  as  the  board  of  health. 
This,  however,  is  probably  not  required.  The  commission- 
ers constitute  the  county  board  of  health,  and  it  would  seem 
that  an  allowance  by  them  to  the  secretary  of  such  board  was 
of  itself  a  determination  of  the  amount  of  such  compensation 
within  the  meaning  of  the  statute,  and  that  such  determina- 
tion need  not  precede  the  allowance  nor  be  made  by  them 
while  formally  acting  as  the  county  board  of  health.  A  sub- 
stantial compliance  is  all  that  is  required. 

The  statute  creating  boards  of  health  makes  no  provision 
for  an  appeal,  and  we  think,  by  implication,  denies 
an  appeal  from  an  order  awarding  the  "health  boabd^ophSlh 
officer"  compensation  for  his  services.  The  amount 
of  compensation  is  a  mere  matter  of  discretion  with  the  board 
of  health,  and  from  a  decision  made  in  matters  of  discretion 
no  appeal  lies.  Sims  v.  Board,  etc.,  39  Ind.  40 ;  Moffitt  v. 
State,  ^j:  r^/.,  40  Ind.  217;  Grusenmeyer  v.  City  of  Logans- 
port,  76  Ind.  549. 

An  appeal  cannot  be  taken  without  depriving  the  board 
of  health  of  the  right  to  determine  the  amount  of  compensa- 
tion to  which  its  secretary  is  entitled,  and,  therefore,  the 
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statute,  by  investing  the  board  with  such  right,  impliedly 
denies  an  appeal.  The  appeal  in  this  case  was,  therefore, 
properly  dismissed.  This  conclusion  is  in  entire  harmony 
with  the  doctrine  that  an  appeal  lies  in  all  cases  where  it  is 
not  expressly  or  impliedly  withheld,  as  was  decided  in 
Gnisenmeyer  v.  City  of  Logansport,  supra^  and  the  cases  fol- 
lowing it. 

This  conclusion  renders  it  unnecessary  to  notice  the  assign- 
ment that  the  claim  filed  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  order  of  the  court  in  dismissing  the  appeal  should, 
therefore,  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costSt 


Smith 

V. 

Strother,  Auditor,  eta 

(Advance  Case,  California,    August  27,  1885.) 

The  act  of  March  21,  1885,  California  Legislature,  providing  that  the 
compensation  of  official  shorthand  reporters  shall  be  fixed  by  the  judge  in 
whose  court  they  act,  is  not  unconstitutional.  It  is  neither  a  delegation  of 
legislative  authority  to  the  judiciary,  nor  a  violation  of  the  constitutional 
provision  requiring  a  uniform  system  of  county  governments,  although  it 
fixes  a  different  rate  of  compensation  according  to  differences  in  the  popu- 
lation of  the  counties  served  by  such  reporters ;  nor  is  it  unconstitutional 
as  imposing  a  new  set  of  officials  on  the  people. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  entered  in  favor  of  the  defen- 
dant, in  a  proceeding  to  compel  him  to  audit  plaintiffs 
demand  as  official  reporter. 

W.  M.  Pier  son  and  A.  L.  Hart^  amicus  curuB^  for  appellant 
John  L.  Lave  for  respondent 

Ross,  J. — ^The  last  legislature  passed  an  act,  approved 
Pacts.  March  21,  1885,  entitled  "An  act  to  amend  section 

274  of  an  act  entitled  'An  act  to  establish  a  civil  code  of  pro- 
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cedure  relative  to  the  compensation  of  court  reporters/*  by 
which  it  is  provided  that  the  official  reporter  shall  receive  as 
compensation  for  his  services  a  monthly  salary,  to  be  fixed 
by  the  judge,  by  an  order  duly  entered  on  the  minutes  of  the 
court,  which  salary  shall  be  paid  out  the  treasury  of  the 
county,  in  the  same  manner  and  at  the  same  time  as  the  salaries 
of  county  officers,  with  2l  proviso  to  the  efiFect  that  such  salary 
shall  not  exceed  three  hundred  dollars  per  month  in  counties 
having  a  population  of  one  hundred  thousand  and  over,  and 
shall  not  exceed  two  hundred  and  seventy-five  dollars  per  month 
in  counties  having  a  population  less  than  one  hundred  thousand 
and  exceeding  fifty  thousand,  and  so  on  to  and  including 
counties  having  a  population  less  than  five  thousand,  in  which 
the  maximum  is  fixed  at  seventy-five  dollars  per  month.  The 
act  contains  other  provisions  not  important  to  mention,  and 
further  provides  that  "  in  civil  cases  in  which  the  testimony 
is  taken  down  by  the  official  reporter,  each  party  shall  pay  a 
per  diem  of  two  dollars  and  fifty  cents  before  judgment  or 
verdict  therein  is  entered ;  and  where  the  testimony  is  tran- 
scribed, the  party  or  parties  ordering  it  shall  pay  ten  cents 
per  folio  for  such  transcription  on  delivery  thereof ;  said/^r 
diem  and  transcription  fees  to  be  paid  to  the  clerk  of  the 
court,  and  by  him  paid  into  the  treasury  of  the  county,  and 
such  portion  as  shall  be  paid  by  the  prevailing  party  may  be 
taxed  as  costs  in  the  case." 

The  act  is  claimed  to  be  violative  of  the  constitution  in 
three  respects :  First,  as  "  a  delegation  of  legislative  power 
to  the  judiciary ; "  second,  "  in  violation  of  the  constitutional 
provision  requiring  a  uniform  system  of  county  govern- 
ments," and,  third,  because  it  imposes  a  new  set  of  officials 
upon  the  people,  in  contravention  of  section  6,  article  xi.,  of 
the  constitution." 

Of  course,  we  have  nothing  to  do  with  the  policy  of  the  law, 
and  it  is  our  duty  to  sustain  it  unless  we  can  see  ^^^^  ^^. 
clearly  that  it  is  in  conflict  with  the  paramount  ™^"SJoi8l1* 
law  of  the  State.  And  this  we  cannot  do.  In  so  far  "**"' 
as  the  right  to  confer  upon  the  judges  the  power  and  duty  of 
fixing  the  compensation  of  reporters  is  concerned,  the  provi- 
aons  of  the  act  in  question  are  similar  to  those  of  all  of  the 
former  statutes  upon  the  subject,  commencing  with  the  act 
of  May  17,  1861,     Statutes   1861,  page  497.      Immediately 
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prior  to  the  adoption  of  the  codes,  the  law  with  respect  to 
phonographic  reporters  of  the  courts  in  San  Francisco  was 
contained  in  the  act  of  March  13,  1866,  Stats.  1865-6,  p.  232; 
and  in  the  act  of  March  28, 1868,  Stats.  1867-8,  p.  425.  Each  of 
those  statutes,  as  well  as  the  provisions  of  the  code  of  civil 
procedure,  authorized  the  judge  to  fix  the  compensation  of 
the  reporter  in  certain  cases.  And  in  Ex  parte  Reis,  64  Cal. 
234,  it  was  said  that  whether  the  acts  of  1866  and  1868  or  the 
provisions  of  the  Code  were  to  control  the  determination  of 
that  case  was  immaterial,  as  "  ifi  either  case,  just  before  the 
adoption  of  the  present  constitution,  the  district  court  and 
county  court  could  legally  employ  the  power  of  appointing 
a  shorthand  reporter,  fix  his  compensation  in  criminal  cases, 
and  order  such  compensation  to  be  paid,  and  it  was  the  duty  of 
the  treasurer  to  pay  the  same  upon  the  order  of  the  court" 
It  is  true  that  the  point  now  made  was  not  made  in  Ex  parte 
Reis,  nor  does  the  constitutionality  of  the  various  statutory 
provisions  conferring  upon  the  courts  the  power  pf  fixing  the 
compensation  of  reporters  seem  ever  before  to  have  been 
raised  in  this  State. 

In  our  opinion,  the  point  is  not  well  taken.  Phonographic 
reporters  are  officers  of  the  court  in  the  same  sense  that 
sheriffs  and  clerks  are.  They  constitute  part  of  the  judicial 
system  of  the  State.  The  court  may  fix  the  fees  of  referees, 
commissioners,  keepers,  etc.,  in  proper  cases — why  not  of 
reporters  ?  We  see  in  the  act  of  doing  so  none  of  the  charac- 
teristics of  legislation.  Nor  does  it  in  any  manner  contravene 
couBT  SHORT-  ^^^  provislou  of  the  constutition  requiring  theleg- 
S^Ko/i^^  islature  to  establish  "  a  uniform  system  of  county 
SET  OF  OFFICERS  govemmeuts."  Phonographic  reporters  are  not 
county  officers,  and  have  nothing  to  do  with  county  govern- 
ments. They  are,  as  already  said,  officers  of  the  courts,  and 
constitute  a  part  of  the  judicial  system  of  the  State.  Nor 
does  the  act  in  question  "  impose  a  new  set  of  officials  upon 
the  people,  in  contravention  of  section  6  of  article  xi.  of  the 
State  constitution."  The  "  officials"  referred  to  in  the  act  of 
March  21,  1885,  were  already  provided  for  by  law.  See  Ex 
parte  Reis,  64  Cal.  233,  and  the  statutes  there  and  herein  before 
referred  to. 

Section  6  of  article  xi.  of  the  constitution,  cited  in  support 
of  this  point  of  respondent,  reads : 
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"  Corporations  for  municipal  purposes  thall  not  be  created 
by  special  laws ;  but  the  legislature,  by  general  laws,  shall 
provide  for  the  incorporation,  organization,  and  classification, 
in  proportion  to  population,  of  cities  and  towns ;  which  laws 
may  be  altered,  amended,  or  repealed.  Cities  and  towns  here- 
tofore organized  or  incorporated  may  become  organized 
under  such  general  laws  whenever  a  majority  of  the  electors 
voting  at  a  general  election  shall  so  determine,  and  shall 
organize  in  conformity  therewith ;  and  cities  or  towns  here- 
tofore or  hereafter  organized,  and  all  charters  thereof  framed 
or  adopted  by  authority  of  this  constitution,  shall  be  subject 
to  and  controlled  by  general  laws." 

The  framers  of  the  constitution,  as  we  had  occasion  to  say 
in  Staude  v.  Election  Commissioners,  6i  Cal..  320,  meant 
something  when  they  inserted  the  provision  that  *'  cities  or 
towns  heretofore  or  hereafter  organized,  and  all  charters 
thereof  framed  or  adopted  by  authority  of  this  constitution, 
shall  be  subject  to  and  controlled  by  general  laws,"  and  we 
are  not  at  liberty  to  hold  that  they  did  not  mean  what  they 
said.  Giving,  as  they  did,  to  all  cities  and  towns,  and  cities 
and  counties,  the  right  to  organize  under  a  general  act  of 
incorporation,  which  the  legislature  was  directed  to  pass,  or 
to  continue  their  existence  under  their  existing  charters,  as 
they  might  elect,  they  nevertheless  said  that,  whichever 
course  should  be  pursued,  such  cities  and  towns,  and  cities 
and  counties,  should  be  subject  to  and  controlled  by  general 
laws  as  should  be  passed  by  the  legislature  other  than  those 
for  the  "incorporation,  organization,  and  classification"  of 
cities  and  towns.  The  constitution  has  provided,  in  effect, 
that  the  city  and  county  of  San  Francisco  shall  not  be  com- 
pelled to  surrender  its  present  charter  for  one  it  does  not 
want ;  and,  further,  that  its  charter  shall  not  be  changed  by 
special  legislation,  directly  nor  indirectly,  under  the  guise  of 
law^s  relating  to  cities,  or  cities  and  counties,  containing  a  pop- 
ulation of  more  than  one  hundred  thousand  inhabitants.  At 
the  same  time,  recognizing  the  fact  that  the  city  and  county 
of  San  Francisco  remains  a  subdivision  of  the  State,  the  con- 
stitution has  said,  in  effect,  that  it,  as  well  as  all  other  cities 
and  towns  heretofore  or  hereafter  organized,  shall  be  sub- 
ject to  and  controlled  by  such  general  laws  as  the  legislature 
shall  enact  other  than  those  for  the  incorporation,  organiza- 
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tion,  and  classification,  in  proportion  to  population,  of  cities 
and  towns. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer. 

Thornton,  J.,  and  Morrison,  C.  J.,  concurred. 

McKiNSTRY,  J.,  CONCURRING.— I  concur  in  the  judgment, 
and  in  the  conclusion  that  the  act  of  March  21,  1885,  is  valid 
and  operative. 

Myrick,  J.,  dissented. 


The  State  ex  rel.  Simmons 
John. 

(81  Missouri,  13.) 

The  right  to  an  office  cannot  be  determined  in  a  proceeding  by  mcmda* 
mus  to  compel  the  payment  of  salary  to  a  person  claiming  such  office,  or 
in  a  proceeding  to  compel  the  performance  of  official  duty  all^;ed  to  be 
obligatory  by  reason  of  the  official  character  of  the  claimant.  In  such 
cases  he  who  has  the  better  prima /acie  right  must  be  recognized  until, 
by  contesting  the  election,  or  by  proceedings  in  ^uo  warranto,  the  rights 
of  the  parties  are  finally  determined. 

The  authority  which  city  councils  may  have  possessed  to  hear  and  de- 
termine a  contested  election  for  city  officers  was  abrogated  by  section 
9,  article  8,  of  the  constitution,  which  provides  that  "  the  trial  and  deter- 
mination of  contested  elections  of  all  public  officers,  whether  State,  judi- 
cial, municipal,  or  local,  except  governor  and  lieutenant-governor,  shall  be 
by  the  courts  of  law,  or  one  or  more  of  the  judges  thereof." 

Appeal  from  Lafayette  Circuit  Court  Hon.  Wm.  T. 
Wood,  Judge. 

Walker  &  Field  znA  Alexander  Graves  for  appellant. 
J.  D.  Shewalter  for  respondent. 

Hough,  C.  J. — This  is  a  proceeding  by  mandamus  to  com- 
PAow.  pel  the  respondent,  who  is  mayor  of  the  city  of 

Lexington,  to  sign  a  warrant  in  favor  of  the  relator,  Simmons, 
drawn  by  Thomas  B.  Claggett,  who  is  alleged  to  be  register 
and  treasurer  of  said  city  of  Lexington.  The  respondent  re- 
fused to  sign  said  warrant,  and  alleged  as  a  reason  therefor 
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that  said  Claggett  is  not  register  and  treasurer  of  said  city, 
but  that  Henry  Turner  is ;  that  said  Turner  received  a  cer- 
tificate of  his  election  from  the  city  council,  was  duly  com- 
missioned by  the  mayor,  qualified  and  gave  bond  as  such  in 
June,  1880.  The  relator  admits  that  said  Turner  was  com- 
missioned and  qualified  as  alleged,  but  avers  that  thereafter, 
and  within  the  time  provided  by  law,  said  Claggett  instituted 
proceedings  before  the  city  council  to  contest  the  election  of 
said  Turner,  and  that  said  counsel  declared  the  vote  for  said 
parties,  who  were  the  only  candidates,  to  be  a  tie,  and  or- 
dered a  new  election,  at  which  said  Claggett  was  duly  elected, 
and,  having  received  a  certificate  thereof,  was  duly  commis- 
sioned and  qualified  as  register  and  treasurer  as  aforesaid. 
The  respondent  denies  the  jurisdiction  of  the  city  council  to 
determine  a  contest  for  the  office  of  register  and  treasurer, 
and  its  authority  to  order  the  special  election  at  which  Clag- 
gett  claims  to  have  been  elected. 

We  have  stated  the  issues,  not  in  the  order  in  which  they 
are  stated  in  the  pleadings,  but  in  the  order  in  which  they 
should  have  been  stated.  It  appears  from  the  record  that 
Turner  and  Claggett  each  claimed,  at  the  time  these  proceed- 
ings were  instituted,  to  be  the  rightful  incumbent  of  the  office 
in  question,  and  each  assumed  to  act  as  register  and  treasurer, 
and  that  no  proceedings  by  quo  warranto  had  been  instituted 
by  Claggett  against  Turner,  and  that  Turner  had  possession 
of  the  records,  seal,  money,  books,  and  papers  of  said  city,  and 
was  performing  some  of  the  duties  of  his  office,  but  that  Clag- 
gett was  recognized  by  a  majority  of  the  council  as  the  right- 
ful register,  and  kept  their  minutes.  It  seems  to  be  conceded 
that  the  respondent,  as  mayor,  cannot  lawfully  sign  the  war- 
rant  in  question,  unless  it  has  been  drawn  by  the  register. 
The  mayor  refuses  to  recognize  Claggett  as  register,  and  the 
purpose  of  this  proceeding  is  to  compel  him  to  do  so.  It  is 
contended  for  the  relator  that  no  inquiry  can  be  had  in  this 
proceeding  into  the  right  of  Claggett  to  the  office  of  register, 
and  that,  being  a  de  facto  of^cevy  the  mayor  is  bound  torecog- 
liize  his  official  acts.  With  the  ultimate  right  of  either  Tur- 
ner or  Claggett  to  the  office  of  register  we  can  have  nothing 
to  do  in  this  proceeding.  The  right  to  an  office  ^^^  -trial 
cannot  be  determined  in  a  proceeding  by  manda-  ^a^SIqSS 
*ww  to  compel  the  payment  of  salary  to  a  person  ^**"*^*'^ 
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claiming  such  office,  or,  in  a  proceeding  like  the  present,  to 
compel  the  performance  of  official  duty  alleged  to  be  obliga- 
tory  by  reason  of  the  official  character  of  such  claimant  In 
such  cases  he  who  has  the  h^XX^x prima  facie  right  must  be 
recognized  until,  by  contesting  the  election  or  by  proceed- 
ings in  qtio  warraniOy  the  rights  of  the  parties  are  finally  de- 
termined. Under  this  view  of  the  law,  which  is  supported  by 
the  decision  of  this  court  in  the  case  of  the  State  ex  reL  Vail 
V.  Draper,  48  Mo.  213,  it  is  quite  plain  on  the  facts  in  this 
record  that  if  Turner  had  instituted  a  proceeding  by  manda- 
mus to  compel  the  payment  of  his  salary  as  register,  he  would 
have  been  entitled  to  a  peremptory  writ.  The  votes  for  Tur- 
ner and  Claggett  were  duly  canvassed.  Turner  received  the 
certificatie,  was  duly  commissioned  and  qualified.  There- 
coHTKBTKD  ^^^r,  thc  clty  couucil,  without  authority  of  law, 
S^SSiSi^  heard  a  contest  for  the  office,  declared  a  tie  vote, 
"^"*  and  ordered  another  election.     We  say  without 

authority  of  law,  because  it  is  provided  by  section  9,  article 
8,  of  the  constitution  that  "the  trial  and  determination  of 
contested  elections  of  all  public  officers,  whether  State,  ju- 
dicial, municipal,  or  local,  except  governor  and  lieutenant- 
governor,  shall  be  by  the  courts  of  law,  or  one  or  more  of  the 
judges  thereof."  This  provision,  under  the  first  section  of  the 
schedule,  went  into  effect  on  the  first  day  of  July.  1877,  and 
completely  abrogated  all  authority  which  the  city  council 
may  have  previously  possessed  to  hear  and  determine  a  con- 
tested election  for  city  officers.  In  granting  a  certificate  of 
election  to  Turner,  the  city  council  exhausted  its  jurisdiction 
in  the  premises,  and  all  further  proceedings  had  by  it,  which 
resulted  in  the  election  of  Claggett,  were  wholly  and  utterly 
void.  State  v.  Draper,  supra.  The  election  held  was  at  most 
a  mere  voluntary  election,  and  Claggett  acquired  no  rights 
thereunder.  The  city  council  could  not  give  Claggett  any 
rights  superior  to  those  of  Turner,  by  recognizing  him  as 
register  in  its  meetings  or  otherwise.  Turner,  being  regu- 
larly commissioned  and  qualified,  and  being  ready  and  will- 
ing to  discharge  the  duties  of  the  office,  and,  in  so  far  as  he 
was  able,  being  engaged  in  discharging  his  duties,  and  being 
possessed  of  the  books,  papers,  seal,  and  records  of ,  the  city, 
was  properly  recognized  by  the  mayor  as  the  rightful  regis- 
ter, and  the  writ  of  mandamus  should  have  been  by  the  cir- 
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cuit  court.    Its  judgment  must,  therefore,  be  reversed.    All 
concur. 
Reversed. 


Noble 

V. 

Board  of  Commissioners  of  Wayne  County. 

(loi  Indiana,  127.) 

Before  a  county  clerk  is  entitled  to  demand  compensation  from  the 
county  treasury  for  services  performed  by  him  in  his  official  capacity,  he 
roust  show,  first,  a  statute  authorizing  him  to  receive  compensation  for 
such  services  and  fixing  the  amount  thereof,  and,  second,  a  statute  au- 
thorizing the  county  commissioners  to  pay  for  such  services  out  of  the 
county  treasury. 

From  the  Wayne  Circuit  Court 
H.  C.  Fox  for  appellant. 

MrrcHELL,  J.— On  the  6th  day  of  June,  1882,  William  T. 
Noble,  clerk  of  the  circuit  court  for  the  county  of  facto. 

Wayne,  filed  with   the   auditor  the  following  account  or 
claim : 
"  Wajme  County,  Indiana : 

To  Wm.  T.  Noble,  Dr. 

Statistical  reports  of  marriage:  March  50c.,  April  50c.,  May  50c.  $1.50 

Three  certificates  for  same,  with  seal,  50c 1.50 

Order  to  draw  jury  loc,  index  loc,  certificate  50c 70 

44  certificates  to  auditor  for  jurymen.  50c 22.00 

Venire  for  jury  (under  seal) 75 

Four  appointments  judge  pro  tern.,  and  certificate,  75c.       .     .     3.00 

Record  of  marriages  for  board  of  health  for  yV 12.50 

85  civil  order-book  entries  and  orders  loc 8.50 

74  probate  order-book  entries  and  orders  loc 7.40 

28  criminal  order-book  entries  and  orders  loc 2.80 

Filing  54  miscellaneous  papers,  5c 2.70 

2  certificates  of  election  of  justices  of  peace  to  Secretary  of 

State  50C i.oo 

4  certificates  of  board  of  equalization,  record  and  copy  to  each  6.00 
Filing  250  election  papers,  consisting  of  tally-sheets,  poll-books, 

and  certificates,  5c 13.25 

$83.60" 
9  Cor.  Cas.— 16 
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Of  this  account  the  board  of  commissioners  allowed  items 
amounting  to  about  $30,  and  disallowed  others  amounting  to 
$5365.  From  the  order  of  the  board  the  clerk  appealed  to 
the  circuit  court,  where  the  case  was  submitted  for  trial  on 
an  agfreed  statement  of  facts,  in  which  statement  it  was  ad- 
mitted that  the  services  charged  for  were  rendered.  The 
court  refused  to  allow  any  part  of  the  claim,  and  the  case  is 
before  us  on  appeal. 

Before  the  appellant  is  entitled  to  demand  compensation 
2Sottt"^*SSS  ^'*^™  ^^^  county  treasury  for  services  performed 
noH.  *^"^^-  by  him  in  his  official  capacity,  it  is  necessary  for 
him  to  show — i.  A  statute  authorizing  him  to  receive  com- 
pensation for  such  services,  and  fixing  the  amount  thereof. 
2.  A  statute  authorizing  the  county  commissioners  to  pay 
for  such  services  out  of  the  county  treasury. 

It  was  decided  as  early  as  Rawley  v.  Board,  etc.,  2  Blackt 
355,  and  it  has  been  the  law  ever  since,  that  a  county  cannot 
be  liable  for  the  fees  and  charges  of  officers  without  an  ex- 
press statute  on  the  subject  Board,  etc.,  v.  Blake,  21  Ind. 
32 ;  Board,  etc.,  v.  Templer,  34  Ind.  322  ;  Taylor  v.  Board, 
etc.,  67  Ind.  383 ;  gtate  ex  rel.  v.  Wallace,  41  Ind.  445 ; 
Wright  V.  Board,  etc.,  98  Ind.  88. 

In  the  absence  of  a  statute,  a  county  is  liable  to  pay  fees 
and  charges  to  the  clerk  precisely  in  the  same  manner  that  an 
individual  is,  and  not  otherwise,  and  except  where  a  statute 
expressly  authorizes  the  boards  of  commissioners  to  make  al- 
lowances to  him  for  services  which  he  performs  in  the  course 
of  his  official  duties,  they  have  no  more  authority,  and  are 
under  no  greater  liability,  to  pay  him  for  such  services  than 
to  pay  for  any  other  services  not  performed  for  the  county. 
We  have  been  unable  to  find  any  statutes  which  fix  any  com- 
pensation for  the  clerk  for  performing  any  of  the  services 
above  specified,  or  which  authorize  the  county  boards  to  pay 
for  such  services  out  of  the  public  treasury  ;  and  as  neither 
the  appellant  nor  his  counsel  have  pointed  out  any  law  for 
either,  we  have  some  confidence  that  none  exists. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


ALDRICH  V.  PICARD.  243 


Aldrich,  Clerk, 


V. 


PiCARD,  Comptroller. 

(14  Lea,  Tenn.  456.) 

The  compensation  of  clerks  and  other  officers  for  making  sales  of  the 
land  of  delinquent  taxpayers  does  not,  as  between  them  and  the  State, 
depend  upon  the  validity  of  the  sales  made. 

The  clerk  is  entitled  to  fifty  cents  for  each  tract  of  land  sold  since  the 
passage  of  the  act  approved  March  20,  1883,  for  the  taxes  assessed  under 
the  act  of  1881,  chapter  171. 

Appeal  in  error  from  Circuft  Court  of  Davidson  county. 
Frank  T.  Reid,  J. 
Pilcher  &  Weaver  for  Aldrich. 
Aitamey-General  Lea  for  Pickard. 

Freeman,  J. — This  is  an  agreed  case,  showing  that  the 
real  estate  of  Davidson  county  was  duly  assessed  faotb. 

for  taxes  for  the  year  1882,  as  provided  by  the  act  of  LfCgisla- 
ture  passed  April,  1881.   Page  198  et  seq.  of  Acts. 

The  list  of  delinquents,  amounting  to  3,123  tracts  of  land, 
was  sold  for  taxes  of  that  year,  on  the  first  Monday  of  July, 
1883,  and  within  thirty  days  a  certified  report  of  said  sale 
was  made  to  the  circuit  court,  and  on  the  first  day  of  August, 
1883,  said  court  entered  judgment  on  said  report,  condemn- 
ing said  list  of  lands  and  town  lots.  The  above  lands  were 
all  purchased  by  the  State — this  being  the  only  sale  of  lands 
for  taxes  of  1882  made  in  said  county. 

The  clerk  claims,  and  so  reported  to  the  comptroller,  that 
he  had  performed  all  the  duties  required  by  the  act  of  1883, 
chapter  105,  and  insists  he  is  entitled  to  the  sum  of  fifty  cents 
for  each  separate  tract  of  the  said  lands,  which  the  comp- 
troller denies,  and  this  is  the  question  to  be  decided. 

The  defence  is  rested  on  the  ground,  as  we  understand  it, 
that  the  act  of  1881,  chapter  171  (passed  April  6),  providing 
for  the  assessment  of  taxable  property,  entitled  **  An  act  to 
provide  more  just  and  equitable  laws  for  the  assessment  and 


Digitized  by 


Google 


244  ALDRICH  V.  PICARD. 

collection  of  revenue  for  State  and  county  purposes,  and  to 
repeal  all  laws  now  in  force  whereby  revenue  is  collected 
from  the  assessment  of  real  estate,  personal  property,  and 
privileges,"  has  been  declared  unconstitutional  and  void. 
This  act  proposed  to  regulate  sales  of  real  estate  for  taxes, 
and  by  section  86  fixed  the  fees  of  the  "  trustee,  clerk,  and 
printer"  on  all  sales  of  land  to  the  treasurer  of  the  State, 
and  directed  the  comptroller  to  issue  his  warrant  for  the 
same.  By  this  section  the  clerk's  fee  was  fixed  at  fifty  cents 
for  each  separate  tract,  lot,  or  parcel  of  land. 

The  act  of  1881,  approved  April  7,  fixed  the  rate  of  taxa- 
tion of  property,  and  defined  what  privileges  should  be  sub- 
ject to  privilege  tax,  and  was  an  amendment  to  the  act  of 
1879  ^^  some  of  its  features. 

By  the  revenue  act  of  1883,  approved  March  30th  of  that 
year,  a  complete  system  for  assessment  and  collection  of 
revenues  of  the  State,  counties,  Jnd  municipalities  was  en- 
acted by  the  Legislature,  which,  among  other  things,  pro- 
vided for  sale  of  real  estate  by  the  tax-collectors,  and  a  report 
to  the  circuit  court  in  section  73,  as  follows :  **  That  when 
sales  have  been  completed,  and  within  thirty  days  after  the 
first  Monday  in  July  of  said  year,  the  tax-collector  of  each 
county  shall  certify  all  of  said  sales  to  the  circuit  court  of  his 
county."  The  form  of  such  certificate  is  given,  and  then  it  is 
provided,  "  said  court,  if  in  session,  or  if  not  in  session,  then 
at  next  term  of  said  court,  shall  enter  said  sales  of  record  as 
valid  judgments,  vesting  title  to  the  property  so  sold  in  the 
purchaser  thereof,  and  writs  of  possession  shall  be  granted  to 
the  purchasers  during  said  term,  or  at  any  time  on  demand, 
whether  said  purchaser  shall  b'e  any  person,  company,  firm 
or  corporation,  or  the  treasurer  of  the  State."  By  section 
85  of  this  act  it  is  provided  "  that  the  comptroller  of  the 
treasury  shall  issue  his  warrant  for  the  fees  of  the  trustee, 
clerk,  and  printer  on  all  sales  of  land  to  the  treasurer  of  the 
State,  said  fees  to  be  as  follows :  Printer's  fee  of  five  dollars 
for  notice  in  section  68 ;  clerk's  fee  and  trustee's  fee  each 
fifty  cents  for  each  separate  tract,  or  lot,  or  parcel  of  land.*' 
The  87th  section  then  repeals  chapter  81  of  act  of  1875, 
chapter  73  of  act  of  1877,  chapter  245  of  act  of  1879,  ^^^P" 
ter  171  of  act  of  1881,  and  all  other  acts  in  conflict  with  this 
law. 
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The  duties  required  of  the  clerks  under  the  act  of  1883 
are  precisely  the  same  as  those  required  by  the  act  olkek's  fkb 
of  1 88 1.     The  fees  for  the  service  by  the  clerk  are  ^wt^m  ?f- 

•^  LIDITT    0»    TAX 

the  same  in  both  acts.  The  Lregislature,  in  repeal-  «^^ 
ing  all  these  acts,  certainly  knew  there  were  taxes  in  process 
of  collection  for  1882,  which  had  been  enforced  by  sales  of 
land,  and  that  clerks  had  rendered  service  in  such  cases,  and 
the  treasurer  of  the  State  had  become  the  purchaser.  Con- 
cede the  sales  were  invalid  because  the  law  under  which  the 
taxes  had  been  assessed  or  the  property  valued  for  taxation 
was  void,  and  the  sales,  therefore,  gave  no  title  ;  still,  it  can- 
not  be  presumed  it  was  intended  that  these  clerks  should 
receive  no  compensation  for  work  honestly  done. 

The  compensation  of  the  clerk  or  other  officer  in  such 
cases  does  not  depend  on  the  validity  of  the  sales  made,  as 
held  by  this  court  in  Akers  and  Union  &  American  Publish- 
ing Company  v.  Burch,  \2  Heis.  611,  612.  Judge  McFar- 
land  says,  in  that  case:  "  We  conclude,  therefore,  that  the  fact 
of  an  actual  sale  and  purchase  in  the  name  of  the  treasurer 
is  sufficient,  and  we  hold  this  the  more  readily  as  these  claims 
do  not  depend  upon  the  validity  of  the  sale." 

It  is  conceded,  however,  that  no  public  officer  can  receive 
as  fees  anything  but  by  a  provision  of  law  fixing  statutb  must 
such  fees.  But  when  this  service  was  done  the  act  wacT""  **'^"^" 
of  1883  was  in  force,  which  provided  a  fee  for  such  service, 
and  it  may  well  be  held  to  include  all  such  service  done  after 
its  passage  in  favor  of  a  meritorious  claim ;  especially  as  by 
that  act  all  the  previous  laws  on  the  subject  were  repealed, 
and  the  rule  prescribed  in  this  act  left  alone  to  regulate  such 
compensation.  This  may  not  be  a  strict  construction,  but  it 
is  a  fair  one,  and  reaches  the  rig;ht  of  the  case. 

The  judgment  of  the  court  below  will  be  affirmed,  with 
costs. 
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Barnes 

V. 

Town  of  Bakersfield. 

{Advance  Case,  Vermont,     January,  1885.) 

A  lister  can  recover  only  such  compensation  for  his  services  as  the 
town  votes  him»  in  a  case  where  long  usage  is  not  an  element. 

General  assumpsit.  Plea,  general  issue  and  notice.  Trial 
by  court,  September  term,  1884;  Royce,  Ch.  J.,  presiding. 
Judgment  for  the  defendant 

The  action  was  brought  to  recover  pay  for  the  plaintiffs 
services  performed  as  lister.  He  was  elected  one  of  the  listers 
of  the  defendant  town  at  the  annual  March  meeting  in  1882, 
accepted  the  office,  and  rendered  the  services  charged  in  his 
specification.  The  court  found  that  the  amount  charged  was 
reasonable,  and  that  the  plaintiflF  should  recover  it,  if  he  was 
entitled  to  recover  anything.  The  plaintiff's  specification  was : 
"  Twenty  days'  services  as  lister,  and  expenses  of  self  and  team, 
$40;  maJcing  list  for  said  town,  $10 ;  two  days'  expenses,  self 
and  team,  at  St.  Albans  before  equalizing  the  board,  $10," 
making  $60  in  all.  At  the  March  meeting  in  1883,  the  town 
accepted  by  vote  the  following  amendment  to  the  auditors' 
report : 

"  Resolved,  by  the  legal  voters  of  the  town  of  Bakersfield, 
in  town  meeting  assembled,  that  the  auditors*  report  just 
read  and  submitted  to  the  town  be  and  is  hereby  amended  by 
allowing  Junius  Barnes  and  William  B.  Shattuck  for  services 
as  listers  of  said  town,  in  1882,  fifteen  days'  work  as  services 
each,  and  the  sum  of  $1.50  per  day  each,  in  lieu  of  the  sum 
the  auditors  allowed  them,  making  $22.50  for  Mr.  Barnes, 
and  also  $20  for  making  the  list  and  attending  the  equalizing 
board  at  St.  Albans,  and  $22.50  for  Mr.  Shattuck. 

The  town  tendered  the  plaintiff  $42.50.  It  did  not  appear 
that  the  town  ever  promised  to  pay  the  plaintiff  for  his 
services  as  lister ;  or  that  it  took  any  action  m  regard  to  his 
compensation  when  he  was  elected ;  or  what  the  town  had 
paid  its  listers  per  day,  except  in  1881,  when  $2  per  day  was 
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paid.  The  town  records  showed  what  amount  had  been  paid 
the  listers  for  a  long  series  of  years — sometimes  showing 
what  was  paid  the  whole  board,  as  in  1875,  viz.,  $100,  and 
then  what  was  paid  each  lister,  as  in  1876,  viz.,  $13.30.  It 
appeared  by  these  records  that  the  plaintiff  was  paid  for  his 
services  as  lister  in  1879  $32» 

G.  W.  Burleson  for  plaintiff. 

Cross  Gr  Start  for  defendant. 

Powers,  J. — The  right  of  town  officers  to  recover  pay  for 
official  services  is  regulated  by  statute.    Section  lwteb'b    oom- 

11  .  PKIWATIOII  18 

2673  reads :  *'  Towns,  at  the  annual  meeting,  may  watdtobt. 
fix  the  compensation  of  town  officers."  Section  2727  requires 
the  auditors  to  examine  and  adjust  the  accounts  of  town 
officers,  and  report  the  items  of  such  accounts  to  the  town  at 
its  annual  meeting.  Section  2728  forbids  the  allowance  by 
the  auditors  of  any  claim  for  personal  services  except  when 
'compensation  is  fixed  bylaw  or  by  vote  of  the  town,  but 
requires  the  auditors  to  report  the  nature  and  extent  of 
such  services  to  such  meeting. 

By  these  sections  it  is  clear  that  the  plaintiff  is  not  entitled 
to  recover  for  his  services  beyond  the  sum  tendered.  When 
he  accepted  office  he  was  bound  to  know  that  the  "  nature 
and  extent  of  his  services"  would  be  reported  to  such  meet- 
ing by  the  auditors,  and  that  at  such  meeting  the  town,  being 
informed  by  the  auditors  of  the  character  of  his  services, 
would  **  fix  the  compensation." 

He  took  office  impliedly  agreeing  to  accept  pay  as  the  law 
contemplates.  It  is  not  a  case  where  long  usage  has  made 
the  law,  but  a  case  of  explicit  statutory  regulation. 

Judgment  affirmed. 


Harrrison,  etc., 

V. 

Commonwealth 

(Advance  Case,  Kentucky.     June  i8»  1885.) 

A  statate  fixing  an  assessor's  compensation  provided  that  **  the  amount 
allowed  shall  not  exceed  fifteen  cents  for  each  person's  list  of  taxable 
property,  and  the  same  shall  be  paid  by  the  treasurer  upon  the  warrant 
of  the  auditor." 
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HM,  that  the  assessor  was  entitled  to  pay  for  each  list  taken  by  him, 
whether  it  embraced  property  or  not.  Such  construction  of  the  statute, 
having  been  followed  by  the  executive  department  for  years,  will  be 
adopted  by  the  courts. 

Appeal  from  Louisville  Chancery  Court 
71  L.  Burnett,  Isaac  71  Woodson,  Hargis  &  Easton,  and  Goai- 
loe  &  Roberts  for  appellants. 
Helm  &  Bruce  and  P.  W.  Harden  for  appellee. 

Holt,  J. — The  assessor  of  Jefferson  county  returned  upon 
his  books  for  1883  ^  report  in  accordance  with  the  statutory 
facw.  form  as  to  76,205  persons,  of  whom  only  21,232 

owned  any  taxable  property.  * 

The  number  returned  by  him  in  1884  was  78,343,  of  whom 
but  21,871  had  any  estate ;  but  the  entire  number  returned 
for  both  years  were  either  tithables  or  property  owners ;  and 
the  question  is  now  for  the  first  time  presented  to  this  court . 
whether  an  assessor  is  entitled  under  the  statute  to  pay  for 
each  and  every  list  taken  by  him  whether  it  embraces  prop- 
erty or  not.  Its  decision  involves  the  construction  of  the 
statute,  which  provides  that  "  the  amount  allowed  shall  not 
exceed  fifteen  cents  for  each  person's  list  of  taxable  property, 
and  the  same  shall  be  paid  by  the  Treasurer  upon  the  war- 
rant  of  the  auditor.  (Gen.  Stats,  ch.  92,  art  5,  sec.  8.)  The 
form  prescribed  by  it,  and  the  blanks  in  accordance  there- 
with which  are  furnished  to  the  assessor,  contain  forty-five 
items  as  to  which  the  person  being  listed  must  make  answer 
under  oath  to  be  administered  by  the  assessor ;  and  he  can 
not  return  anyone  as  delinquent  without  first  applying  at  his 
residence  for  his  list ;  nor  is  he  entitled  to  any  compensation 
until  he  makes  oath  that  the  person  "rendering  the  list" 
made  oath  to  its  truth.  It  is  urged  upon  the  part  of  the 
State  that  a  blank  space,  where  the  items  of  property  are  to 
be  enumerated  in  case  the  person  being  listed  owns  them,  is 
not  a  "  list  of  taxable  property ;"  that  these  words  in  the 
statute  divest  it  of  all  doubtful  import,  and  that  they  must  be 
disregarded  in  order  to  allow  the  assessor  pay  for  taking  the 
list  of  one  who  has  no  estate.  Upon  the  other  hand  it  is  as- 
serted that  when  the  officer  has  taken  the  sworn  statement 
of  the  person  liable  to  pay  tax  in  accordance  with  the  statu- 
tory form,  that  it  is  in  legal  contemplation  his  "  list  of  taxable 
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property,"  although  in  point  of  fact  it  embraces  no  property. 
For  instance,  his  name  is  first  entered  ;  and  even  if  he  has  no 
property,  yet  the  assessor  must  enter  his  statement  upon  oath 
as  to  the  number  of  his  children,  if  any,  between  six  and 
twenty  years  of  age,  and  the  other  items  or  information  as 
required  by  the  form ;  and  it  is  insisted  that  when  this  has 
been  done  it  is  his  "  list  of  taxable  property"  within  the  mean- 
ing of  the  law. 

A  brief  review  of  the  former  legislation  upon  the  subject, 
and  the  light  in  which  it  has  been  regarded  by  j,_,,„    ^, 
those  charged  with  its  execution,  will  aid  in  ar-  ^-^^m^^o"- 
riving  at  a  correct  conclusion. 

The  form  for  the  list  prescribed  by  the  act  of  January  13, 
1814,  enumerated  twenty-two  items ;  and  by  the  act  of 
February  2,  18 19,  entitled  "  An  act  to  alter  the  mode  of 
taking  in  lists  of  taxable  property,"  and  in  the  body  of  which 
is  found  the  expression, "  list  of  taxable  property,"  the  com- 
missioner of  tax,  as  the  assessor  was  then  called,  was  allowed! 
such  compensation  as  the  county  court  might  see  proper  to 
certify  to  the  Auditor. 

This  was  changed  by  the  act  of  January  29,  1829,  which 
like  the  present  law,  provided  "  that  it  shall  be  the  duty  of 
such  commissioners  to  apply  at  the  residence  of  every  indi- 
vidual in  his  county  or  district  liable  to  taxation  for  his  list  of 
taxable  property,"  and  allowed  not  exceeding  five  cents  for 
each  list  taken  by  "  the  commissioners  of  taxable  property." 

By  the  act  of  January  4,  1840,  entitled  "  An  act  to  change 
the  form  of  the  commissioners'  books  of  taxable  property,  and 
to  equal  all  the  duties  of  th^  commissioners  of  tax,  and  other 
officers  in  the  relation  to  the  same,"  a  new  form,  containing 
twenty-nine  items,  was  provided ;  and  it  by  way  of  illustration 
gives  the  names  of  supposed  persons  and  their  lists ;  and  the 
last  one  named  is  "  Peter  Mosby,"  whose  list  is  an  entire  blank 
save  the  statement  that  he  is  a  white  male  over  twenty-one 
years  of  age,  and  has  six  children  between  seven  and  seven- 
teen years  of  age.  By  an  act  approved  March  3,  1842,  it  was 
provided  that  the  county  courts  should  make  allowances  to 
**  commissioners  of  taxable  property  "  of  not  more  than  eight 
cents  for  each  list ;  and  by  the  revised  statutes  adopted  in 
1852  the  same  pay  was  allowed  for  '^  each  list  of  taxable 
estate." 
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They  also  prescribed  a  new  form  of  assessments  of  thirty- 
five  items,  and  interchangeably  speak  of  it  as  a  list  of  '*  taxable 
property  "  or  "  taxable  estate ;  "  and  sec.  14,  art.  6,  ch.  83,  re- 
quired the  person  giving  the  list  to  enumerate  zls  a  part  of  it 
the  estate  owned  by  him,  and  taxed  in  any  other  State.  The 
General  Statutes  adopted  in  1873  provide  still  another  form, 
and  which  is  the  one  now  in  force ;  and  which  furnishes  to 
the  State  when  returned  by  the  assessor  much  valuable  infer- 
mation,  aside  from  taxation.  By  it  the  number  of  voters; 
the  number  of  children  between  six  and  twenty  years  of  age, 
and  many  other  facts  necessary  to  the  existence  of  the  State 
and  the  proper  conduct  of  its  affairs  are  ascertained ;  and  this 
list  is  repeatedly  spoken  of  in  the  statute  now  in  force,  as  it 
was  in  the  previous  ones,  as  the  "  list  of  taxable  property." 

The  expression  read  in  the  light  of  all  the  previous  legisku 
TAZDia  LBTDB.  tiou  Icads  to  the  conclusion  that  the  allowance  to 
™SiSi.  *^"'  the  assessor  does  not  depend  upon  the  property 
returned,  but  upon  the  taking  of  the  list ;  and  that  the  entiy 
of  the  name  of  Peter  Mosby  and  his  six  children,  as  prescribed 
in  the  act  and  from  supra  in  which  he  is  mentioned,  and  which 
related  to  "  taxable  property,"  constituted  his  "  list  of  taxable 
property  "  within  the  meaning  of  law.  Again,  if  this  be  not 
so,  and  the  pay  is  to  d^end  upon  property  being  returned, 
which  will  add  to  the  State's  revenue,  then  in  case  an  asses- 
sor, under  the  provision  of  the  Revised  Statutes  providing 
that  a  person  should  list  his  property  situated  in  and  taxed 
by  another  State,  had  taken  the  list  of  one  who  had  no  other 
property,  yet  he  would  not  have  been  entitled  to  any  pay  for 
it  because  it  was  not  subject  to  taxation  in  this  State,  and  no 
benefit  by  way  of  taxes  would  Have  been  obtained  save  the 
poll  tax  on  the  tithable.  It  would  seem  from  this  that  it  is 
not  the  items  embraced  in  the  list,  but  the  taking  of  it  which 
gives  the  right  to  compensation ;  and  that  it  is  based  upon 
the  lists,  and  not  the  items  in  them.  Technically  speaking  it 
requires  more  than  one  item  to  make  a  list ;  and  yet  it  will 
hardly  be  claimed  that  an  assessor  is  not  entitled  to  pay  for 
taking  one  which  contains  no  property  save  one  tract  of  land 
worth  thousands  of  dollars ;  and  yet  in  a  strict  sense  this 
woujd  not  be  "  a  list  of  taxable  property." 

In  construing  a  statute  the  object  to  be  accomplished 
must  be  considered.    In  this  instance  it  is  to  obtain  the  sworn 
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statement  of  the  person  liable  to  taxation  as  to  his  property, 
and  the  other  information  required  by  the  law.  He  may  not 
own  any  taxable  estate ;  but  he  must  state  on  oath  whether 
his  statement  is  true.  It  cannot  be  said  that  if  one  has  no 
property  that  the  oath  should  not  be  administered  to  him ;  or 
that  if  he  refuses  to  take  it,  or  disclose  his  condition  as  to 
property,  that  he  is  not  liable  to  a  penalty. 

When  his  sworn  statement  has  been  obtained,  its  truth  or 
feilsity  may  under  the  law  be  otherwise  ascertained  ;  and  it 
should  not  be  presumed  that  the  Legislature  in  enacting  the 
law  relied  for  a  faithful  performance  on  the  part  of  the  asses- 
sor upon  the  character  or  amount  of  his  compensation,  which 
at  most  is  hardly  supportable,  instead  of  his  oath  of  office  and 
the  bond  he  is  required  to  execute.  If  so,  and  his  compensa- 
tion is  to  depend  entirely  upon  the  property  returned,  then 
with  equal  force  it  can  be  contended  that  he  would  neglect 
his  duty  in  obtaining  the  other  information  required  by  law 
and  which  is  highly  important  to  the  State,  and  yet  does  not 
relate  to  property.  But  let  us  turn  to  the  meaning  of  the  ex- 
pression, "  list  of  taxable  property,"  as  used  in  the  statute,  and 
suppose  that  one  of  the  citizens  of  Louisville  should  contract 
with  its  mayor  to  ascertain  the  taxable  property  of  each 
citizen  living  on  Jefferson  Street  at  the  price  of  ten  cents  for 
each  list.  Now  would  it  be  any  answer  to  the  claim  for  com- 
pensation that  the  mayor  was  not  bound  to  pay  for  the  list 
of  those  who,  upon  investigation,  appeared  to  own  no  prop- 
erty? Certainly  not,  because  this  would  not  accord  with 
the  meaning  of  the  contract  or  the  intention  of  the  parties. 
Here  the  State  has  said  to  the  assessor,  If  you  ascertain  each 
man's  taxable  property  in  your  county  you  shall  have  not  ex- 
ceeding fifteen  cents  for  each  person's  list.  But  it  is  claimed 
that  when  he  applies  for  his  compensation  he  must  be  told 
that  although  he  applied  to  A  for  his  list,  and  he  was  subject 
to  taxation,  yet  as  he  rendered  a  return  of  nulla  bona,  and  you 
made  the  same  return  to  the  State,  you  have  no  claim  for 
taking  the  list 

But  although  the  question  is  res  Integra  in  this  court,  yet  it 
is  not  required  by  its  opinion  to  establish  a  practi-  coKTOTORijm^ 
cal  construction  of  the  statute.    The  very  fact  wohadopwd. 
that  persons  and  even  courts  are  differing  as  to  its  meaning 
tends  strongly  to  show  that  it  is  at  least  of  doubtful  import. 
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It  is  alleged  in  the  answer,  and  admitted  by  the  demurrer  to 
it,  that  the  State,  through  its  county  courts  and  its  executive 
department,  has  for  many  years  allowed  and  paid  for  each 
list  whether  it  embraced  property  or  not.    The  executive 
branch  of  a  government  must  necessarily  give  a  construction 
to  the  laws  which  it  must  execute  ;  and  if  its  construction  has 
been  followed  for  years,  and  in  view  of  and  without  interfer- 
ence by  the  law-making  power,  then  such  contemporaneous 
arid  long- continued  construction  should  not  be  departed  from 
without  the  most  cogent  reasons.    A  long-continued  practice 
under  a  statute    under  such  circumstances  ripens  into  an 
authoritative  construction  of  it.     The  law,  in  its  regard  for  the 
public  good,  goes  so  far  in  some  cases  as  to  hold  that  communis 
error  facit  jus ;  but  courts  should  be  slow  to  set  up  a  miscon- 
ception of  the  law  as  the  law ;  and  there  is  no  need  of  it  in 
this  instance ;  but  it  is  proper  to  regard  a.  long-continued 
communis  opinis  in  construing  it. 

The#object  of  construction  is  to  give  eflFect  to  the  legislative 
intent  Its  will  and  not  hs  words  are  the  law.  In  the 
language  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  the  United  States  v.  Moore,  95  U.  S.  763,  "  a  thing 
may  be  within  the  letter  of  a  statute  and  not  within  its  mean- 
ing; and  it  may  be  within  the  meaning  though  not  within  the 
letter ; "  and  the  meaning  and  not  the  letter  must  control. 

A  case  within  even  the  reason  but  not  the  letter  of  a  reme- 
dial statute  is  embraced  by  it.  Admitting  for  argfument  sake 
that  the  letter  of  the  statute  under  consideration  does  not 
allow  the  assessor  any  pay  for  the  list  which  does  not  embrace 
property,  yet  the  legislative  meaning  has  been  placed  beyond 
question  by  the  action  of  the  State.  It  was  said  by  Chief 
Justice  Marshall  in  the  case  of  Cohens^.  Virginia, 6  Wheaton, 
418,  that  "great  weight  has  always  been  attached,  and  very 
rightly  attached,  to  contemporaneous  exposition ; "  and  this 
rule  is  so  well  settled  that  citation  of  authority  is  needless. 
Not  only  those  claiming  rights  under  the  law  now  in  question, 
as  well  as  the  county  courts  of  the  State,  and  those  who  have 
had  charge  of  its  execution  have  for  over  half  a  century  inter- 
preted  it  otherwise,  but  while  this  was  being  done  the  various 
legislatures  and  the  people  behind  and  over  them  have  known 
of  it  and  recognize  it  by  failing  to  interfere.  They  have  in 
fict  not  only  ratified  it  by  their  silence,  but  by  their  action. 
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Knowing*  the  practical  construction  which  was  being  put  upon 
the  provision  of  the  statute  as  contained  in  the  Revised 
Statutes  of  1852,  the  legislature  re-enacted  it  in  equivalent  and 
nearly  the  same  language  in  the  one  now  in  force  ;  thus  vir- 
tually re-enacting  that  construction ;  giving  it  the  force  of  a 
positive  law  and  placing  beyond  question  that  it  was  the  one 
intended  by  the  law-making  power.  Judicial  precedent  or 
exposition  could  not  give  greater  sanctity  to  it ;  and  as  the 
l^ngu^e  of  the  statute  and  the  legislation  upon  the  same  sub- 
ject in  force  prior  to  its  enactment  render  it  at  least  of  doubt- 
ful import,  we  cannot  doubt,  in  view  of  the  long  continued  legis- 
lation, executive  and  judicial  action  as  to  it,  that  the  interpre- 
tation placed  upon  it  by  the  lower  court  is  incorrect.  It  is 
urged  that  if  the  pay  of  the  assessor  be  insufficient,  yet  that 
this  is  a  matter  for  legislative  consideration.  This  is  con- 
ceded ;  but  yet  every  statute  should  be  construed  according 
to  its  equality ;  and  it  must  be  assumed  that  the  legislature 
intended  to  give  a  fair  compensation  for  the  services  to  be 
rendered ;  and  if  the  view  now  taken  by  the  State  of  the 
statute  were  to  prevail,  then  the  assessors  would  by  no  means 
receive  a  compensation  adequate  to  the  labor  required  of 
them ;  and  this  is  an  argument  against  the  soimdness  of  the 
position,  and  leaves  little  room  to  doubt  the  wisdom  of  the 
construction  which  has  been  followed  for  so  many  years,  un- 
disturbed by  legislative  or  judicial  action.  It  takes  the  as- 
sessor of  Jefferson  County  and  his  nine  assistants,  each  fur- 
nishing a  horse,  six  months  to  assess  the  county ;  and  if  only 
allowed  for  the  lists  which  embrace  property  they  would 
each  receive  but  about  three  hundred  dollars. 

The  pay  of  the  assessors  of  other  counties  would  be  still 
more  inadequate,  and  especially  so  in  the  sparsely  settled 
ones.  Moreover,  the  proportion  between  those  who  own  tax- 
able  property  and  those  who  have  none  would  vary  greatly 
in  different  counties,  and  there  would  be  little  uniformity  in 
the  compensation  for  the  labor. 

In  this  instance  the  assessor,  in  accordance  with  the  long 
continued  practice,  has  received  his  pay  for  each  list  whether 
it  embraced  property  or  not ;  and  has  disbursed  the  most  of 
it  to  his  assistants ;  and  the  legislative  intention  shown  by  a 
long  continued  practical  construction  under  the  act  ought 
not  to  be  defeated  by  a  decision  of  this  court,  even  admitting 
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that  it  would  accord  with  the  letter  of  the  law.  The  demur- 
rer to  the  answer  of  the  appellants  reached  back  to  the  pe- 
tition, and  it  should  have  been  dismissed ;  and  the  judgment  is 
reversed,  with  directions  to  do  so. 


VANDERCOOK 

V. 

Williams,  Treasurer,  eta 

{Advance  Case,  Indiana,     June  i6,  1885.) 

A  statute  making  it  the  official  duty  of  the  county  auditor  "  to  diligently 
search  for  and  discover,  in  a  lawful  manner,  omitted,  concealed  and  unas- 
sessed  taxable  property/'  and  to  add  such  property  when  discovered  to 
the  tax  duplicate,  with  the  proper  valuation  and  charge  tax  thereupon  to 
the  owner,  and  investing  the  auditor  in  discharge  of  this  duty  with  the 
powers  of  an  assessor^  does  not  authorize  a  contract  by  which  a  county 
board  agreed  to  pay  such  auditor  30  per  cent  of  the  money  and  taxes  re- 
covered by  the  treasurer  of  the  county  by  reason  of  such  discoveries  by 
the  auditor. 

A  statute  allowed  a  county  auditor  a  specified  sum  annually  "and  no 
more  for  his  services."  Held,  that  a  county  board  could  not  lawfully 
allow  him  additional  compensation  for  duties  already  his. 

The  invalidity  of  a  contract  allowing  a  county  auditor  thirty  per  cent 
of  all  taxes  paid  by  reason  of  his  discovering  property  secreted  from  taxa- 
tion will  not  invalidate  a  tax  assessed  upon  property  so  discovered. 

Appeal  from  Steuben  Circuit  Court. 
Morris,  Aldrich  &  Barret  for  appellant 
A.  A,  Chapin  for  appellee. 

HowK,  J. — In  this  case  the  circuit  court  sustained  the  de- 
Facts.  muiTer  of  the  appellee,  Williams,  to  the  complaint 

of  the  appellant,  Vandercook.  This  ruling  is  the  only  error 
assigned  here  by  the  appellant,  and  it  presents  for  our  decision 
the  question  of  the  sufficiency  of  the  facts  stated  in  his  com- 
plaint to  constitute  a  cause  of  action. 

In  his  complaint  Vandercook  alleged  that  on  the  twelfth 
day  of  June,  1883,  one  Robert  H.  Johnson,  then  and  since  the 
auditor  of  Steuben  County,  entered  into  a  contract  with  the 
board  of  commissioners  of  Steuben  County,  in  the  words  and 
figures  following,  to-wit; 
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"  Whereas,  it  appearing  that  large  sums  of  taxable  property 
escape  taxation^  by  reason  of  evasions  and  concealments  on 
the  part  of  the  owners  thereof ;  and,  whereas,  the  board  of 
commissioners  find  an  indispensable  public  necessity  that  a 
competent  person  should  be  employed  to  collect  the  necessary 
facts  and  evidence  for  the  recovery  of  such  taxes  and  all  other 
moneys  due  the  county  and  State  aforesaid,  order  the  follow- 
ing: That  Robert  H.  Johnson,  auditor  of  Steuben  County, 
be,  and  he  is  hereby,  employed  and  directed  to  make  search 
for  all  such  omitted  and  concealed  taxables,  and  also  for  the 
evidence  of  all  other  moneys  due  said  county,  and  proceed 
with  reference  thereto  in  the  manner  provided  by  law,  and  in 
accordance  with  the  written  contract  executed  this  day; 
which  contract  is  in  these  words,  to-wit :  This  agreement, 
made  and  entered  into  this  twelfth  day  of  June,  1883,  by  and 
between  the  board  of  commissi6ners  of  Steuben  County,  of 
the  first  part,  and  the  auditor  of  said  county,  of  the  second 
part,  witnesseth:  That,  by  the  contract,  the  party  of  the 
second  part  is  hereby  employed  by  the  party  of  the  first  part 
to  diligently  search  for  and  discover,  in  a  lawful  manner, 
omitted,  concealed  and  unassessed  taxable  property,  as  pro- 
vided for  by  section  6416  of  the  Revised  Statutes,  the  taxes 
upon  which  property  being  lawfully  due  said  county  and 
State.  The  party  of  the  second  part  shall  also  make  diligent 
search  and  examination  for  evidence  of  other  moneys  due  said 
county  which,  by  reason  of  negligence,  have  been  lost  to  the 
county.  Said  second  party,  after  the  said  discoveries,  shall 
be  governed  by  the  laws  in  relation  thereto,  and  act  accord- 
ingly. 

"For  and  in  consideration  of  the  services  above  named 
being  done  and  performed  by  the  party  of  the  second  part, 
and  the  necessary  expert  assistance,  the  party  of  the  first  part 
covenants  and  agrees  to  pay  the  party  of  the  second  part,  a 
sum  equal  to  thirty  per  centum  of  the  money  and  taxes 
recovered  by  the  treasurer  of  said  county,  by  reason  of  the 
aforesaid  discoveries :  provided  that  said  percentage,  or  any 
part  thereof,  shall  not  be  paid  or  deemed  due  and  owing  until 
such  money  and  taxes  have  actually  been  paid  into  the  county 
treasury,  and  that,  immediately  upon  such  money  and  taxes 
having  been  paid  into  the  treasury,  then,  and  in  that  case,  the 
aforesaid  commissions  shall  become  due  and  payable  by  the 
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board  of  commissioners  of  Steuben  County,  whenever  they 
may  be  in  session.  This  contract  shall  continue  in  force  for 
one  year  from  this  date ;  the  work  to  be  proceeded  with  as 
soon  as  possible.     In  witness  whereof,"  etc. 

(We  omit  the  signatures  to  this  contract) 

And  the  appellant  averred  that  afterwards,  on  the day 

of ,  1883,  the  said  Johnson,  as  such  auditor,  under  and 

pursuant  to  the  foregoing  contract,  and  as  the  employee  of 
such  board  of  county  commissioners,  notified  the  appellant  to 
appear  before  him  at  his  office  in  Steuben  County,  and  show 
cause  why  certain  pretendedly  omitted  personal  property, 
alleged  to  belong  to  the  appellant,  should  not  be  entered  upon 
the  tax  duplicate  of  such  county  by  such  auditor,  acting  under 
and  pursuant  to  the  aforesaid  contract  with  such  board  of 
commissioners;  that  the  appellant  having  failed  to  appear 
before  such  auditor  as  required  by  such  notice,  the  aforesaid* 
auditor,  acting  as  the  employee  of  such  board  of  commissioners 
under  the  foregoing  contract,  on  the  day  and  year  last  named, 
without  authority  of  law,  placed  upon  the  tax  duplicate  of 
the  county  personal  property  of  the  appellant  of  the  nominal 
amount  of  $1,000,  and  then  and  there,  under  such  contract, 
valued  the  same  at  $1,000  for  taxation  for  the  years  1876  to 
1883,  inclusive,  and  then  and  there,  under  such  contract, 
assessed  taxes  thereupon  for  State  and  county  purposes  for 
such  years;  that  the  taxes  for  the  years  1876  to  1883,  ranging 
from  $51.75  to  $195.30,  inclusive,  so  made  by  special  assess- 
ment, were  not  returned  to  the  county  treasurer  until  the 
date  hereinbefore  g^ven  for  any  of  such  years,  amounting  in 
all  to  the  sum  of  $2,489.94,  and  the  auditor  afterwards  de- 
livered such  duplicate,  with  such  property  valuation  and  as- 
sessment thereon,  entered  by  such  auditor,  to  the  appellee,  as 
treasurer,  for  collection,  which  duplicate  was  then  in  the 
hands  of  appellee,  as  treasurer  of  such  county,  who  would,  if 
not  restrained  by  an  order  of  the  court,  proceed  to  collect 
the  taxes  so  assessed  of  and  from  the  appellant ;  that  such 
taxes,  as  entered  upon  the  tax  duplicate,  constituted  a  cloud 

upon  the  appellant's  title  to acres  of  land,  owned  by  him 

in  Steuben  County.  And  the  appellant  averred  that  the  taxes 
so  assessed  by  Robert  H.  Johnson,  as  such  auditor,  under  the 
foregoing  contract,  were  and  are  absolutely  void,  for  the 
reason,  among  others,  that  he,  Johnson,  was,  at  the  time  he 
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made  such  valuation  and  assessment,  interested  therein  to  the 
amount  of  thirty  per  cent  of  the  taxes  so  assessed,  under  the 
aforesaid  contract,  against  the  appellant,  and  was  by  reason 
of  such  interest  disqualified  and  incompetent  to  make  such 
assessment ;  and  the  appellant  averred  that  he  had  paid  all 
taxes  legally  assessed  against  him  for  State  and  county  pur- 
poses, and  then  due,  and  was  the  owner  of  real  estate  in  such 
county.  Wherefore,  the  appellant  prayed  that  the  appellee, 
as  treasurer  of  such  county,  might  be  forever  enjoined  from 
collecting  the  aforesaid  taxes,  etc. 

Several  objections  are  urged  by  the  appellant's  counsel  to 
the  decision  of  the  circuit  court  in  sustaining  the  appellee's 
demurrer  to  the  foregoing  complaint.  In  their  brief  of  this 
cause,  the  appellant's  counsel  contend  that  "the  following 
propositions  are  indisputably  the  law :  (i)  That  the  auditor, 
ia  determining  what  property  of  appellant  was  taxable, 
and  what  was  its  value,  acted  judicially ;  (2)  that  an  interest 
in  the  questions  thus  to  be  determined  would  render  his  de- 
cision void  ;  (3)  that  if,  by  a  contract  with  the  board  of  com- 
missioners, he  secured  thirty  per  cent  of  the  amount  of  taxes 
to  be  by  him  assessed  against  the  appellant,  his  decision  of  the 
question  was  void,  though  the  contract  was  illegal  and  not 
enforceable  against  the  board." 

In  their  brief,  the  appellant's  counsel,  in  speaking  of  the 
circuit  court's  decision,  say :  "  In  passing  upon  the  demurrer, 
the  court  below  held  the  contract  between  the  board  and  the 
auditor  void.  The  judge  also  held  that  because  the  contract 
was  void,  though  believed  to  be  valid  by  the  auditor,  its  legal 
invalidity  had  the  effect  to  render  him  an  impartial  and  disinter- 
ested judge,  and  his  judgment  as  to  the  taxability  of  the  prop- 
erty alleged  by  him  to  belong  to  the  appellant,  and  his  esti- 
mate of  its  value,  fair  and  valid ;  that  for  this  reason  the  judg- 
ment of  the  auditor  upon  the  question  raised  by  the  demurrer 
must  be  legally  regarded  as  free  from  bias  and  the  corrupt- 
mg  taint  of  selfish  partiality.  And  this  is  the  question,  and 
the  only  question,  presented  to  this  court  for  decision. 
Though  the  auditor  contends,  and  will  in  this  case  contend, 
and  though  he  seems  to  believe,  that  the  contract  which  gave 
him  one-third  of  the  taxes  which  he  might  adjudge  and  assess 
against  the  appellant  is  valid,  will  this  court  hold,  as  did  the 
court  below,  that,  because  the  contract  is  void  in  law,  the 

9  Cor.  Cas. — 17 
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auditor  was,  though  acting  under  it  in  the  belief  that  it  was 
valid,  for  that  reason  a  disinterested  and  impartial  judge  in  the 
sense  of  the  law  ?  Was  he  a  man  in  whose  impartiaUty  and 
fairness  the  appellant  should,  by  the  law  of  Indiana,  be  com- 
pelled to  confide,  without  appeal  and  without  complaint, 
though  he  believed  that  the  auditor  was  adjudging  his  own 
case,  and,  by  his  judgment,  putting  money  in  his  own  pocket? 
This  is  the  question.  Its  statement  seems  to  shock  every 
man's  sense  of  right  and  justice." 

We  have  quoted  thus  liberally  from  the  able  brief  of  the 
appellant's  learned  counsel,  not  alone  to  show  the  grounds 
upon  which  they  ask  for  the  reversal  of  the  judgment  below, 
but  also  to  disclose  the  line  of  argument  they  have  pursued 
in  endeavoring  to  support  their  positions.  The  first  question 
for  decision  in  this  case,  as  it  seems  to  us,  maybe  thus  stated: 
Is  the  contract  by  and  between  the  board  of  commissioners 
and  the  auditor  of  Steuben  County,  a  copy  of  which  is  set  out 
in  the  appellant's  complaint,  authorized  by  law,  and  therefore 
a  valid,  legal,  and  binding  contract?  Upon  the  face  of  such 
contract,  it  is  manifest  that  it  was  executed  by  the  parties 
thereto  upon  the  supposition,  at  least,  that  its  execution  was 
fully  authorized  by  the  provisions  of  section  6416  Rev.  St 
1 88 1,  in  force  since  March  29,  1881.  This  section  of  the 
statute  is  mentioned  in  such  contract,  and  provides  as  follows : 
"  Whenever  any  county  auditor  shall  discover  or  receive 
credible  information,  or  if  he  shall  have  reason  to  believe,  that 
any  real  or  personal  property  has,  from  any  cause,  been 
omitted  in  whole  or  in  part  in  the  assessment  of  any  year  or 
number  of  years,  from  the  assessment  book  or  from  the  tax 
duplicate,  he  shall  proceed  to  correct  the  tax  duplicate  and 
add  such  property  thereto,  with  the  proper  valuation,  and 
charge  such  property  and  the  owner  thereof  with  the  proper 
amount  of  taxes  thereon :  to  enable  him  to  do  which  he  is  in- 
vested with  all  the  powers  of  assessors  under  this  act  But 
before  making  such  correction  or  addition,  if  the  person 
claiming  to  own  such  property,  or  occupying  it,  or  in  posses- 
sion thereof,  reside  in  the  county  and  be  not  present,  he  shall 
g^ve  such  person  notice  in  writing  of  his  intention  to  add  such 
property  to  the  tax  duplicate,  describing  it  in  general  terms, 
and  requiring  such  person  to  appear  before  him  at  his  office, 
at  a  specified  time,  within  ten  days  after  giving  such  notice 
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to  show  cause,  if  any,  why  such  property  should  not  be 
added  to  the  tax  duplicate ;  and  if  the  party  so  notified  do 
not  appear,  or  if  he  appear  and  fail  to  show  any  good  and 
sufficient  cause  why  such  such  assessment  shall  not  be  made, 
the  same  shall  be  made.  The  county  auditor  shall,  in  all 
cases,  file  in  his  office  a  statement  of  the  facts  or  evidence  on 
which  he  made  such  correction ;  but  he  shall  in  no  case  re- 
duce the  amount  returned  by  the  assessor  without  the  writ- 
ten assent  of  the  auditor  of  State  given  on  the  statement  of 
facts  submitted  by  the  county  auditor.  No  person  other 
than  the  officials  provided  for  in  this  law  shall  be  employed 
by  the  county  commissioners  to  discover  omitted  property." 
Assuming  to  act  under  these  statutory  provisions,  the  board 
of  commissioners  of  Steuben  County  and  the  audi-  contract  ai^ 
tor  of  such  county  entered  into  the  contract  or  ao™E  cS?^? 
agreement  set  out  in  the  appellant  s  compiamt.  It  BDiancvAUD. 
wili  be  seen  from  such  contractor  agreement,  a  copy  of  which 
we  have  heretofore  given  in  setting  out  the  substance  of  ap- 
pellant's complaint,  that  the  county  board  thereby  attempted 
to  employ  the  county  auditor,  inter  alia,  "  to  diligently  search 
for  and  discover,  in  a  lawful  manner,  omitted,  concealed,  and 
unassessed  taxable  property,  as  provided  for  by  section  6416 
of  the  Revised  Statutes,  the  taxes  upon  which  property  being 
lawfully  due  such  county  and  State."  It  will  be  further  seen 
that  in  such  contract  or  agreement,  for  and  in  consideration 
of  the  services  above  named  being  done  and  performed  by 
the  county  auditor  and. necessary  expert  assistants,  the  county 
board  covenanted  and  agreed  to  pay  such  county  auditor  a 
sum  equal  to  30  per  centum  of  the  money  and  taxes  recovered 
by  the  treasurer  of  such  county,  by  reason  of  such  discov- 
eries of  the  county  auditor.  Applying  the  ordinary  rules  of 
statutory  construction  to  the  provisions  of  section  64 16,  above 
quoted,  we  are  of  opinion  that  the  execution  of  such  a  con- 
tract as  the  one  set  out  in  appellant's  complaint  is  wholly  un- 
authorized by  that  section  of  the  statute.  It  was  the  official 
duty  of  the  county  auditor,  without  regard  to  any  contract, 
under  that  section  of  the  statute,  as  we  construe  its  provi- 
sions, "  to  diligently  search  for  and  discover,  in  a  lawful  man- . 
ner,  omitted,  concealed,  and  unassessed  taxable  property," 
and  to  add  such  property  when  discovered  to  the  tax  dupli- 
cate, with  the  proper  valuation,  and  charge  such  property 
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and  its  owner  with  the  proper  amount  of  taxes  thereon ;  and, 
to  enable  such  auditor  to  discharge  this  statutory  duty,  he 
was  invested  with  all  the  powers  of  an  assessor  under  the 
law. 

In  section  5907  Rev.  St.  1 881,  in  force  since  May  31, 1879, 
AUDITOR'S  COM.  ^^  ^^  provided  that  the  county  auditor  shall  be 
S5!^m5b£S*  allowed  an  annual  specified  sum, "  and  no  more, 
■^'  for  his  services,"  except  a  certain  addition  thereto 

dependent  upon  the  population  of  his  county,  as  shown  by 
the  last  preceding  United  States  census,  and  except,  also,  an 
annual  allowance  of  $100  for  making  reports  to  the  auditor  of 
State.  It  was  not  competent,  therefore,  for  the  county  board 
to  covenant  and  agree  to  pay  the  county  auditor  any  addi- 
tional compensation  for  his  services  in  the  discharge  of  any 
of  his  oflScial  or  statutory  duties ;  nor  was  it  competent  for 
such  county  auditor  to  contract  for,  or  to  accept  and  receive, 
any  such  additional  compensation  for  his  services.  City  of 
Fort  Wayne  v.  Lehr,  88  Ind.  62  ;  Miller  v.  Embree,  Id.  133. 

It  is  probable,  we  think,  that  the  contract  or  agreement  set 
out  in  appellant's  complaint  was  executed  by  the  parties 
thereto  upon  the  suppositioft  that  its  execution  was  author- 
ized by  the  language  used  in  the  last  sentence  of  section  6416, 
above  quoted,  namely :  "  No  person,  other  than  the  officials 
provided  for  in  this  law,  shall  be  employed  by  the  county 
commissioners  to  discover  omitted  property."  We  are  of 
opinion,  however,  that  this  provision  of  the  statute  is  not 
fairly  open  to  the  construction  that  the  legislature  intended 
thereby  to  authorize  the  county  commissioners  to  employ 
any  of  the  officials  named  in  that  law  to  discover  omitted 
property,  at  an  additional  compensation  to  the  compensation 
elsewhere  given  them  by  law  for  their  services  m  the  dis- 
charge of  their  official  duties.  On  the  contrary,  it  was  the 
manifest  intention  of  the  legislature,  in  the  enactment  of  the 
statutory  provision  last  quoted,  as  it  seems  to  us,  to  prevent 
and  forbid  the  employment  by  the  county  commissioners  of 
outside  parties,  who,  at  the  time,  for  a  consideration,  made  it 
their  special  occupation  to  diligently  search  for  and  discover 
.  omitted,  concealed,  and  unassessed  taxable  property  in  the 
several  counties  of  this  State.  The  provision  quoted  "  hath 
this  extent  and  no  more." 

We  conclude,  therefore,  that  the  contract  or  agreement  set 
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out  in  the  appellant's  complaint  is  wholly  unauthor-  JjJ^^^o  ^^S 
jzed  by  the  statute,  and  therefore  is  void.  Such  55^^^?; b2 
contract  or  agreement  is  also  void  as  against  public  5?  T^Js^nmSi" 
policy.  The  law  will  not  tolerate  the  employment  of  ^^^'^ 
a  public  oflScer  to  discharge  his  plain  official  duty  at  a  compen- 
sation other  or  different  from,  or  in  addition  to,  the  compen- 
sation given  him  by  law  for  his  official  services ;  especially  so 
where,  as  in  this  case,  the  amount  of  such  additional  compen- 
sation is,  by  contract,  made  to  depend  upon  the  exercise  of 
his  individual  judgment,  in  the  discharge  of  his  official  duty. 
Public  policy  as  well  as  law  forbids  the  execution  or  enforce- 
ment of  such  a  contract  or  agreement.  The  question  remains 
for  decision,  what  effect  does  the  fact  that  the  assessment 
of  appellant's  omitted  property,  of  which  he  complains  in  this 
action,  was  made  by  the  county  auditor  under  and  pursuant 
to  the  provisions  of  such  invalid,  unauthorized,  and  void  con- 
tract, have  upon  the  sufficiency  or  insufficiency  of  the  appel- 
lant's complaint?  It  is  true,  perhaps,  that  the  execution  and 
existence  of  such  illegal  and  void  contract  prompted  and 
induced  the  county  auditor  to  make  the  assessment  of  appel- 
lant's omitted  property,  of  which  he  complains,  and  that  if 
there  had  been  no  such  contract  in  existence  the  county 
auditor  would  not  have  made  such  assessment.  But  does  it 
follow  from  these  facts,  conceding  them  to  be  such,  that  the 
assessment  of  appellant's  omitted  property  and  the  valuation 
thereof,  and  the  taxes  charged  against  such  property  and  ap- 
pellant on  the  tax  duplicate  by  such  county  auditor,  were  and 
are  of  necessity,  under  the  allegations  of  the  complaint, 
wrongful,  unjust,  and  void  ?  We  think  not.  It  will  be  ob- 
served that  the  appellant  has  nowhere  averred  in  his  com- 
plaint that  he  did  not  own  the  omitted  property  wherewith 
he  was  assessed  by  the  county  auditor,  nor  that  such  property 
was,  for  any  cause,  exempt  from  taxation,  nor  even  that  the 
county  auditor  had  placed  an  unjust  or  excessive  valuation 
on  such  property.  In  the  absence  of  such  averments  as  these, 
we  are  bound  to  conclude  that  the  appellant  did  own  such 
omitted  property ;  that  it  was  lawfully  subject  to  taxation  , 
that  the  valuation  of  such  property  by  such  county  auditor 
was  neither  unjust  nor  excessive ;  and  that  the  taxes  thereon 
wiere  properly  charged  by  such  auditor  against  appellant 
and  his    property  on  the  tax    duplicate.     If  the  appellant 
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owned  the  omitted  property  which  had  not  been  assessed  for 
taxation,  if  it  was  lawfully  subject  to  taxation,  and  if  no  un- 
just or  excessive  valuation  was  placed  thereon,  then  the  taxes 
assessed  on  such  property  are  a  proper  and  legal  charge 
against  appellant  and  his  property,  whatever  motive  may 
have  prompted  and  induced  the  county  auditor  to  assess 
such  omitted  property  and  to  enter  it  and  the  taxes  thereon 
on  the  tax  duplicate. 

We  conclude,  therefore,  that  the  facts  stated  in  the  appel- 
lant's complaint  herein  are  not  sufficient  to  constitute  a  cause 
of  action  in  his  favor,  nor  to  entitle  him  to  any  relief.  The 
demurrer  to  such  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Discovery  of  Property  Owned  by  City— Payment  for.— The 
Common  Council  of  the  city  of  New  Orleans  passed  a  resolution  in  the 
year  1856,  whereby  the  city  bound  itself  to  pay  to  any  person  who  should 
discover  and  make  report  and  give  due  information  of  the  location  and 
description  of  any  real  estate  in  the  city  belonging  to  it,  of  which  there 
was  no  recor'^  on  the  books  of  the  city,  and  to  which  it  shall  appear  that 
the  city  has  a  valid  title,  a  commission  of  five  per  cent  on  the  value  of  the 
same.  In  pursuance  of  this  resolution.  Louis  H.  Pilie.  then  holding  the 
office  of  city  surveyor,  made  examination,  and  discovered  certain  real 
estate  previously  unknown  to  the  city,  of  which  it  took  possession,  and 
sold  for  the  benefit  of  the  corporation.  Held,  that  in  the  absence  of  prooi 
showing  that  the  discoveries  and  report  formed  a  part  of  his  official 
duties  as  city  surveyor,  he  was  entitled  to  recover  the  percentage  allowed 
by  the  resolution.    Pillie  v.  New  Orleans,  19  La.  An.  274. 


Supervisors  of  Seneca  Co. 

V. 

Allen. 

(Advance  Case,  New  York,    October  6,  1885.) 

The  compensation  of  the  county  treasurers  of  Monroe  and  Seneca 
counties  is  limited  to  the  salaries  as  fixed  by  the  supervisors  of  those  coun- 
ties. 

Where  it  is  diminished  by  an  act  of  the  legislature,  which  does  not  in 
terms  apply  to  treasurers  in  office  at  the  time  of  its  passage,  it  will  be 
presumed  that  it  was  intended  to  operate  only  as  to  future  treasurers. 

A  county  treasurer  having  received  funds  by  virtue  of  an  act  of  the 
legislature,  which  directed  that  they  should  be  allowed  to  him  for  the 
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benefit  of  his  county,  cannot  set  up  the  invalidity  of  the  act  under  which 
he  received  the  money,  and  on  that  ground  claim  to  fetain  it  for  himself 
as  against  the  party  for  whose  benefit  he  received  it. 

Appeal  from  a  judgment  of  the  general  term  affirming  a 
judgment  of  nonsuit  at  the  circuit. 

The  action  was  instituted  to  recover  money  which  came 
into  the  hands  of  the  defendant  Allen,  as  county  treasurer  of 
the  county  of  Seneca,  during  his  term  of  office,  and  which  he 
refused  to  pay  over,  claiming  that  the  compensation  of  the 
county  treasurer,  as  fixed  by  the  board  of  supervisors,  was 
not  the  whole  compensation  to  which  he  was  entitled,  and 
that  in  addition  thereto  he  might  receive  one  per  cent  for 
receiving  and  paying  over  the  State  tax.  He  also  claimed 
that  the  act  chapter  605,  Laws  of  1875,  authorizing  the  super- 
visors  of  Seneca  and  Monroe  counties  to  fix  the  compensa- 
tion of  the  county  treasurers  of  those  counties,  was  uncon- 
stitutional, on  the  ground  that  it  conflicted  with  section  18  of 
article  3,  which  provides  "  that  the  legislature  shall  not  pass 
a  private  or  local  bill,  creating,  increasing,  or  decreasing  fees, 
percentages  or  allowances  of  public  officers  during  the  term 
for  which  said  officers  are  elected  or  appointed."  And,  fur- 
ther, that  it  was  in  conflict  with  section  16,  article  3  of  the 
Constitution,  as  containing  more  than  one  subject. 

W.  F.  Cogswell  for  appellant. 

Chas.  A.  Hawley  for  respondents. 

Rapallo,  J.— The  act  of  1875  (chap.  605)  and  that  of  1879 
(chap.  213),  construed  together,  clearly  indicate  statutbs  cow- 
an intention  to  limit  the  compensation  of  the  oEra»/^ 
county  treasurers  of  Monroe  and  Seneca  counties  to  the 
salaries  authorized  by  the  sixth  section  of  the  act  of  1875,  and 
to  take  from  them  the  percentage  to  which  they  were  for- 
merly entitled  on  State  as  well  as  on  other  funds. 

The  sixth  section  of  the  act  of  1875  provides  that  such 
treasurers,  whether  elected  or  appointed,  shall  receive  for 
their  services,  as  such  treasurers,  an  annual  salary  to  be*  fixed 
by  the  board  of  supervisors,  and  that  they  shall  not  receive  to 
their  own  use  any  interest,  fees,  or  other  compensation  for 
their  service^  as  such  treasurers  except  in  proceedings  for 
the  sale  of  land,  etc. 

Although  the  money  received  by  them  for  State  taxes  is 
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Sb'^Ys  T;^  collected  for  the  benefit  of  the  State,  the  county 
IS^y  ^''  treasurers  receive  it  by  virtue  of  their  office  of 
county  treasurer.  They  are  county  and  not  State  officers, 
and,  receiving  and  depositing  the  State  money  they  discharge 
in  behalf  of  the  county  an  obligation  resting  upon  it. 

Under  the  Revised  Statutes,  county  treasurers  were 
coMPKNSATioii  entitled  to  retain  to  their  own  use,  as  compensa- 
TBEAi^TRMs.  tiou  for  their  services,  a  commission  of  one  per 
cent  on  all  moneys  received  and  paid  out  by  them,  i  R.  S. 
370,  §  26. 

By  chapter  189  of  the  Laws  of  1846,  the  several  county 
treasurers  of  this  State  were  to  receive  for  their  services, 
instead  of  the  fees  then  allowed  by  law,  such  compensation 
as  should  be  fixed  by  the  boards  of  supervisors  of  their  re- 
spective counties,  not  exceeding  one-half  per  cent  for  receiv- 
ing and  one-half  per  cent  for  disbursing  the  moneys  received 
and  disbursed,  and  in  no  case  to  exceed  the  sum  of  $500  per 
annum.  This  act  was  not  applicable  to  the  counties  of  New 
York  and  Kings.  There  can  be  no  doubt  that  by  this  act 
the  boards  of  supervisors  were  empowered  to  fix  the  com- 
pensation of  county  treasurers  for  receiving  and  paying  out 
State  as  well  as  county  moneys. 

The  act  of  1846  was  amended  by  chapter  no  of  the  Laws 
of  1871,  by  providing  that,  in  addition  to  the  compensation 
fixed  by  the  boards  of  supervisors,  county  treasurers  should 
be  entitled  to  retain  a  commission  of  one  per  cent  on  every 
dollar  belonging  to  the  State  which  they  should  receive  and 
pay  over,  but  in  no  case  to  exceed  the  sum  of  $500 ;  and  that 
the  act  should  not  apply  to  the  counties  of  New  York,  Kings, 
Albany,  Otsego,  Onondaga,  Erie,  and  Westchester. 

The  act  of  1875  applied  to  the  county  treasurers  of  the 
counties  of  Seneca  and  Monroe  only.  It  provided  for  their 
compensation  by  an  annual  salary,  and  that  they  should  not 
receive  to  their  own  use  any  other  compensation  for  their 
services  as  such  treasurers.  It  did  not  in  terms  refer  to 
the  one-per^^ent  commission  allowed  under  the  Revised 
Statutes  and  the  acts  of  1846  and  1871,  upon  moneys  collected 
for  the  State,  but  simply  provided  that  no  compensation,  in 
addition  to  their  salary,  should  be  received  b3^  county  treas- 
urers for  their  own  use  for  their  services  as  such,  and 
repealed  all  acts,  parts  of  acts,  and  special  laws  inconsistent 
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therewith.  If  any  doubt  could  be  entertained  as  to  the 
applicability  of  this  act  to  commissions  on  State  moneys,  such 
doubt  is  dispelled  by  reference  to  the  act  of  1879,  chap.  213, 
which  amends  the  act  of  1875,  applicable  to  Seneca  and 
Monroe  counties,  by  adding  section  12,  declaring  that 
**  nothing  in  this  act  contained  shall  be  construed  as  prevent- 
ing the  treasurers  of  the  said  counties  from  retaining  for  the 
benefit  of  their  counties,  respectively,  the  same  compensation 
for  receiving  and  paying  the  money  belonging  to  the  State 
every  year,  as  that  allowed  by  chapter  1 10  of  the  Laws  of 
1871 ;  but  the  comptroller  is  hereby  authorized  to  allow  to  the 
said  treasurers,  for  the  benefit  of  their  respective  counties,  on 
the  State  taxes  heretofore  and  hereafter  received  and  paid 
over  by  them,  where  not  already  allowed,  the  compensation 
provided  by  said  chapter  1 10." 

These  enactments,  relating  to  the  same  subject,  should  be 
construed  as  if  contained  in  the  same  act ;  and,  in  fact,  the  pro- 
vision last  cited  is  incorporated  by  amendment  in  the  act  of 
1875.  Thus  construed,  they  are  very  plain  and  show  that 
their  intention  was  not  to  relieve  the  State  of  the  burden  of 
the  commission  of  one  per  cent  which,  under  the  Revised 
Statutes  and  the  acts  of  1846  and  1871,  was  chargeable  on 
the  quota  of  State  taxes  collected  in  each  county,  but  simply 
to  preclude  the  treasurers  of  the  counties  of  Monroe  and 
Seneca  from  retaining  such  commission  to  their  own  use,  and 
to  confine  them  to  the  salaries  paid  by  the  boards  of  super- 
visors, at  the  same  time  authorizing  them  to  retain  or  receive 
such  commission  for  the  Benefit  of  their  respective  counties. 

In  this  manner  th6  counties  are  indemnified  in  part  for  the 
salaries  paid  to  their  county  treasurers.  The  practice  of  the 
principal  officers  of  the  State  in  leaving  undrawn  or  paying 
over  to  the  county  treasurers  so  much  of  the  funds  collected 
for  the  State  as  would  cover  their  commissions  is  entirely  in 
accord  with  this  construction.  It  simply  recognizes  the  lia- 
bility of  the  State  to  bear  the  commissions,  but  does  not 
aflfect  the  question  whether  they  are  to  go  to  the  counties  or 
to  the  treasurers  for  their  own  use. 

Our  conclusion  in  this  respect  brings  us  to  the  questions 
raised  by  the  i^pondents  as  to  the  constitutionality  of  the 
acts  of  1875  and  1879. 

The  first  objection  is,  that  the  act  of  1875  is  a  local  bill  and 
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violates  section  i8  of  article  3,  which  prohibits  the  passage  of 
any  private  or  local  bill  increasing  or  decreasing  fees,  per- 
centages, or  allowances  of  public  officers  during  the  term  for 
which  such  officers  are  elected  or  appointed. 
Passing  the  question  whether  the  act  in  question  is  a  pri- 
vate  or  local  bill,  it  is  a  sufficient  answer  to  this 
S*e*S^!^o8aS.  objection  that  it  did  not,  in  terms,  apply  to  county 
JSkaburerS*^  treasurers  in  office  at  the  time  of  its  passage;  and 
as  it  might  lawfully  operate  to  affect  the  compen- 
sation of  future  treasurers,  we  must  presume  that  such  was 
the  intention.     Kerrigan  v.  Force,  68  N.  Y.  381.     Although 
it  did  not  affect  treasurers  in  office  in  1875,  it  is  not,  for  that 
reason,  invalid  as  to  the  defendant,  whose  term  did  not  begin 
until  January  i,  1879. 

Section  23  of  article  3  is  next  referred  to.  This  section 
directs  the  legislature  by  general  laws  to  confer  upon  boards 
of  supervisors  such  further  powers  of  local  legislation  and 
administration  as  the  legislature  may  from  time  to  time  deem 
expedient,  but  it  contains  nothing  prohibitory.  The  act  does 
not  contravene  section  16  of  article  3.  All  its  provisions 
relate  to  the  treasurers  of  the  counties  of  Seneca  and  Mon- 
roe, and  the  subject  is  sufficiently  embraced  in  the  title.  The 
provisions  authorizing  the  supervisors  to  designate  the  banks 
WHKTHER  ACT  ^"^  whlch  such  trcasurcrs  shall  deposit  the  State 
moneys,  and  directing  such  banks  to  give  bonds, 
pay  interest  and  keep  accounts  with  the  State 
treasurer,  are  all  parts  of  the  system  established  by  the  act 
for  the  custody  and  disposition  of  the  State  funds  collected 
by  the  treasurers  designated  in  the  title  of  the  act,  and  are 
connected  with  the  same  subject.  The  title  of  the  act  of 
1879  is,  in  our  judgment,  sufficient.  It  not  only  refers  to  the 
act  of  1875,  but  it  recites  the  title  of  that  act  which  expresses 
the  subject  of  the  act  amended,  and  the  amendment  is  simply 
declaratory  of  the  meaning  of  that  act. 

It  is  further  claimed  that  the  act  of  1879  appropriates  pub- 
lic money  for  local  purposes,  and  consequently 

WHBTHXR      act  ,  •'.  f  ."I  r    .1  ..  • 

isANAPPBOPBiA-  uudcr  scctiou  o  of  article  i  of  the  constitution  re- 
quired  a  two-thirds  vote.  The  act  does  not  appro- 
priate any  money  of  the  State.  It  simply  directs  that  the 
commissions  which  under  former  laws  were  payable  to  the 
county  treasurers  as  their  own  compensation  be  retained  by 
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or  allowed  to  them  for  the  benefit  of  their  respective  counties, 
instead  of  being  retained  by  them  for  their  own  benefit. 
This  money  belonging  to  the  counties,  having  come  under 
the  control  of  the  State  treasurer  by  being  deposited  to  his 
credit,  he  was  authorized  to  allow  the  same  to  the  treasurers 
for  the  benefit  of  their  respective  counties.  The  money  in 
question  in  this  action  was  not  collected  until  after  the  pas- 
sage of  the  act.  But  beyond  these  answers  to  the  objections 
raised  is  the  fundamental  one  that  the  defendant  having  re- 
ceived these  funds  by  virtue  of  the  act  which  directed  that 
they  should  be  allowed  to  him  for  the  benefit  of  his  county, 
he  cannot  set  up  the  invalidity  of  the  act  under  which  he 
received  the  money,  and  on  that  ground  claim  to  retain  it  for 
himself  as  against  the  party  for  whose  benefit  he  received  it. 
Ross  V.  Curtiss,  31  N.  Y.  606;  People  t/.  Mead,  36  Id.  224; 
First  Nat.  Bank  v.  Wheeler,  72  Id.  201.  The  judgment 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
All  concur. 

Compensation  of  Municipal  Officers.  Generally  None  at 
Common  Law. — The  fundamental  principles  of  the  common  law  were 
formulated  at  a  time  when  municipalities  were  comparatively  few  in 
number,  small,  and  inconsequential. 

There  were  usually  found  in  all  towns  citizens  competent  to  fill  town 
offices  properly,  and  willing  to  discharge  their  duties  gratuitously,  influ- 
enced by  motives  of  public  spirit,  or  by  the  honor  or  incidental  advantages 
of  the  position.  Sikes  v.  Inhabitants  of  Hatfield,  13  Gray  (Mass.),  352.  It 
therefore  has  become  a  firmly  established  rule  of  common  law,  that  all 
services  rendered  by  municipal  officers  are  presumed  to  have  been  ren- 
dered gratuitously,  unless  compensation  is  provided  by  statute.  Boyden 
V.  Brookline,  8  Vt.  284;  Barton  2/.  New  Orleans,  16  La.  Ann.  317.  Besides 
the  fact  that  sufficient  service  might  readily  be  obtained  gratuitously, 
there  is  perhaps  another  reason :  Municipalities,  being  corporations,  are 
limited  to  their  charter  powers  in  disbursing  money,  and  in  the  absence 
of  charter  authority  to  pay  salaries  it  might  be  held  that  they  lacked 
authority  so  to  do.  And  services  rendered  a  town  have  been  held  gratui- 
tous, even  though  payments  for  such  service  had  been  previously  made. 
Jones  I/.  Mayor  of  Carmathen,  8  M.  &  W.  605.  Therefore,  no  assumpsit 
is  implied  on  the  part  of  a  municipal  corporation  in  respect  to  services 
performed  by  one  of  its  officers  for  which  the  ordinances  allow  no  com- 
pensation. Lock  V.  The  City  of  Central,  4  Colo.  65 ;  see  also  Baker  v. 
City  of  Utica.  19  N.  Y.  326. 

These  considerations  suggest  the  first  prerequisite  to  the  recovery  of 
compensation  by  a  municipal  officer,  which  is  a 
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Constitutional  OFFiCE.--It  is  essential  that  the  oflSce  of  which  the 
claimant  for  compensation  is  the  incumbent  shall  be  a  constitutional 
office, — that  is,  an  office  authorized  by  the  Constitution.  Meagher  v.  Storey 
County,  5  Nev.  245. 

Statute  or  Ordinance  Must  Fix  and  Authorize  Payment  of 
Compensation. — Not  only  must  the  office  be  constitutional,  but  ii  must 
also  be  created,  its  compensation  fixed,  and  payment  thereof  be  authorized 
by  some  statute  of  the  State  or  ordinance  of  the  municipality.  This  has 
been  decided,  for  example,  in  Bosworth  v.  City  of  New  Orleans,  26  La.  Ann. 
494,  wherein  plaintiflfs  sued  on  an  open  account  to  recover  salaries  as 
Commissioners  of  Waterworks,  and  commissions,  on  two  millions  of  dol- 
lars for  adjusting  and  settling  the  accounts  between  the  Commercial  Bank 
and  the  city  of  New  Orleans.  On  July  31,  1868,  the  resolution  which 
authorized  the  appointment  of  plaintiffs  was  adopted,  but  neither  it  nor 
any  other  resolution,  law,  ordinance,  or  contract  fixed  any  salary  or  com- 
pensation for  the  services  of  said  commissioners.  It  was  held  that  none, 
therefore,  could  be  claimed,  and  that,  as  a  general  principle,  an  ordinance  by 
city  councils  to  pay  a  municipal  officer  his  salary  should  be  founded  upon 
another  ordinance  fixing  the  salary  of  the  office ;  for  public  officers  ought 
to  have  a  fixed  compensation,  so  as  not  to  be  dependent  upon  councils, 
who  are  but  trustees  of  public  functions,  and  ought  not  to  vote  money  as 
matter  of  grace  or  favor.     Smith  v.  Commonwealth,  ex  re/^41  Pa.  St.  335. 

Consistently  with  this  rule  it  is  held  that  such  ordinances,  since  ordi- 
nances are  not  judicially  noticed;  must  be  pleaded  or  otherwise  shown. 
Thus  where  the  relator  presented  a  petition,  averring  that  the  city  council 
had  passed  an  ordinance  to  pay  him*  $50  to  apply  to  his  services  as  high 
constable,  and  that  the  mayor,  in  violation  of  his  duty,  refused  to  sign  a 
warrant  on  the  treasurer  therefor,  but  did  not  set  forth  the  law  or  ordinance 
imposing  that  duty  on  the  mayor,  or  show  it  on  the  trial  of  the  issues  of 
fact  raised,  or  on  writ  of  error,  it  was  held  that  he  had  shown  no  ground 
for  the  mandamus  asked  for  in  his  petition,  and  that  it  was  error  in  the 
court  below  to  award  a  peremptory  mandamus  thereon.  Smith  v.  Com- 
monwealth, ex  rel.  Dillon,  41  Pa.  St.  335. 

And  where  the  statute  provided  that  no  debt  shall  be  binding  on  a  city 
unless  authorized  by  law  or  ordinance,  and  a  sufficient  appropriation  made 
therefor  by  the  council,  it  was  decided  that  where  only  $1400  was  appro- 
priated only  that  sum  could  be  recovered,  although  the  Board  of  Health 
had  fixed  the  officer's  compensation  at  $2000.  Bladen  v.  Phila.  60  Pa. 
St.  464.  That  a  statute  is  essential  to  recovery  of  fees,  see  Askin  v. 
London  District  Council,  i  U.  C.  Q.  B.  292. 

No  Contract  between  Officer  and  Municipality  even  where 
Statutes  or  Ordinances  fix  Compensation. — Even  where  a  statute 
or  ordinance  creates  the  office,  fixes  the  compensation,  and  provides  for  its 
payment,  there  is  no  contract  between  the  officer  and  the  city.  Love  v. 
Mayor,  etc.,  Jersey  City,  40  N.  J.  L.  456 ;  Augusta  v,  Sweeney,  44  Ga.  4631 
Smith  V,  Mayor,  37  N.  Y.  518;  Hoboken  z/.  Gear,  3  Dutch.  (N.  J.)  266 ; 
Commonwealth  z/.  Mann,  5  W.  &S.  Pa.  403;  Iowa  City  «/.  Foster,  10  Iowa, 
189;  Commonwealth  v.  Bacon,  6  Serg.  &  Rawle  (Pa.),  322;  Barker  v. 
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Pittsburgh,  4  Pa.  St.  51 ;  Marder  v,  Portsmouth,  59  N.  H.  18;  Ridge  v. 
Lamb,  58  N.  H.  278;  City  of  Brazil  v.  McBride.  69  Ind.  244. 

There  may,  of  course,  be  a  strong  moral  obligation  to  pay  a  compensation, 
but  this  does  nor  create  a  legal  contract.  Barker  v.  Pittsburgh,  4  Pa.  St. 
51.  In  fact,  the  relation  between  a  municipality  and  its  oflftcers  is  very 
different  from  the  relation  between  employer  and  employee.  In  that 
relation,  if  either  party  violates  his  agreement  with  the  other,  he  may  sue 
for  breach  of  contract.  If  the  employer  discharge  the  employee  before  the 
expiration  of  his  term  of  service,  he  can  be  made  to  respond  in  damages. 
But  if  an  officer  neglects  to  perform  his  duties,  the  municipality  has  no 
remedy  against  him  for  breach  of  contract..  At  his  pleasure  he  may  relin- 
quish his  office.  His  .remuneration  for  services  to  be  rendered  may,  in 
the  absence  of  any  charter  restriction,  be  changed  from  time  to  time  at 
the  will  of  the  city  council.  Locke  v.  City  of  Central,  4  Colo.  65,  and  in 
City  of  Hoboken  v.  Gear,  3  Dutch.  (N.  J.)  278,  the  court  says :  "  An  appoint- 
ment to  a  public  office,  therefore,  either  by  the  government  or  by  a  muni- 
cipal corporation,  under  a  law  fixing  the  compensation  and  the  term  of  its 
continuance,  is  neither  a  contract  between  the  public  and  the  officer  that 
the  service  shall  continue  during  the  designated  term,  nor  that  the  salary 
shall  not  be  changed  during  the  term  of  office.  It  is,  at  most,  a  contract 
that  while  the  party  continues  to  perform  the  duties  of  the  office  he  shall 
receive  the  compensation  which  may  from  time  to  time  be  provided  by 
law."  See  also  Baker  v.  The  City  of  Utica.  19  N.  Y.  326;  Smith  v.  The 
Mayor  of  New  York,  37  Id.  518 ;  The  Commonwealth  v.  Bacon,  6  Serg.  & 
Rawle,  322. 

Accordingly,  it  is  held  that  votes  of  a  town  to  raise  a  certain  sum  of 
money  for  the  repairs  of  highways,  and  that  the  same  be  a  labor  tax,  and 
"to  pay  the  surveyors  one  shilling  per  hour,  teams  one  shilling  per  hour, 
and  hands  fifteen  cents  per  hour."  are  no  evidence  of  a  contract  by  the 
town  to  pay  a  surveyor  for  work  voluntarily  performed  by  himself  upon 
the  highways,  beyond  the  appropriation,  even  if  the  town  has  paid  for 
such  services  in  past  years.  Sikes  v.  Inhabitants  of  Hatfield,  13  Gray 
(Mass.),  347. 

One  case  at  least  presents  a  different  view.  Thus  the  Massachusetts 
court  said :  "  Whatever  may  be  the  authority  of  the  legislature  to  shorten 
the  term  of  offices,  when  that  term  is  not  fixed  by  the  Constitution  (Taft 
V'  Adams,  3  Gray  (Mass.),  126),  we  are  of  opinion  that  cities  and  towns 
have  no  such  authority  as  to  city  or  town  offices  (unless  it  be  expressly 
conferred  by  statute),  except  in  cases  where  the  officer  misbehaves  in  his 
oflSce  or  otherwise  becomes  unfit  to  perform  its  duties,"  and  accordingly 
held,  that  the  appointment  by  a  city  council,  for  a  definite  time,  of  a  city 
officer  entitled  to  a  compensation  for  his  services,  if  accepted  by  him, 
constitutes  a  contract  between  him  and  the  city  which  cannot  be  changed 
by  a  subsequent  ordinance  of  the  city  and  vote  of  the  city  council  with- 
out his  consent.    Chase  v,  Lowell,  7  Gray  (Mass.),  33. 

Upon  the  point  whether  a  contract  exists  or  not  between  a  municipal 
officer  and  the  municipality,  a  distinction  exists  between  those  cases  where 
the  officer  may  resign  at  will  before  his  term  expires,  and  those  where  the 
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service  is  obligatory  during  the  whole  term.  In  Commonwealth  v.  Bacon, 
6  Serg.  &  R.  (Pa.)  322,  the  existence  of  a  contract  was  denied,  the  court 
pointing  out  that  "this  cannot  be  considered  in  the  nature  of  a  hiring, 
because  it  was  not  obligatory  on  the  mayor  to  serve  out  the  year*'  But  in 
Trustees  v,  Walden,  15  Ala.  655,  the  tutors  of  the  University  of  Alabama 
were  required  by  law  to  hold  their  offices  two  years,  unless  permitted  10 
resign  by  the  executive  committee.  The  salary  was  by  ordinance  $1000 
per  annum,  and  it  was  decided  that  under  such  a  law  the  election  of  a 
tutor  and  his  acceptance  of  the  office  while  such  law  and  ordinance  existed 
made  a  contract  between  him  and  the  university,  and  that  his  salary  could 
not  be  reduced. 

Officer  Must  be  Qualified.  Bond — Oath.— In  order  to  be  able  to 
collect  compensation  for  his  services  the  officer  must  fully  qualify.  If  a 
bond  is  required  he  must  give  it  in  the  prescribed  form  arid  with  sufficient 
sureties.  Smith  v,  Dillon,  41  Pa.  St.  335  ;  Philadelphia  v,  Given^  60  Pa.  St. 
136.  In  the  last  case  Given  was  returned  elected  city  commissioner,  and 
submitted  the  names  of  sureties  which  were,  by  resolution  of  council, 
approved,  and  the  solicitor  directed  to  draw  the  official  bond  ;  the  mayor 
vetoed  the  resolution.  Given  was  not  duly  elected,  but  he  performed  the 
duties  of  the  office  to  the  time  of  the  decree.  Held,  that  not  having  given 
bond  he  was  not  entitled  to  the  emoluments  of  the  office.  Phila  v.  Given, 
60  Pa.  St.  136.  The  officer  must  take  the  necessary  oath  in  order  to  entitle 
him  to  recover.  Riddle  v.  County  of  Bedford,  7  Serg.  &  R.  (Pa.)  386. 
And  a  bill  of  particulars  must  be  furnished  if  demanded.     Idem. 

Title.  De  Facto  and  De  Jure  Officers. — Salary  being  an  incident 
of  the  office,  People  v,  Oulton,  28  Cal.  44,  it  follows  that  the  right  to  the 
emoluments  of  the  office  depends  upon  the  title  to  the  office.  Philadelphia 
V.  Given,  60  Pa.  St.  136.  One  having  the  legal  right  to  an  office,  but  not 
in  f)ossession  of  it,  is  entitled  to  the  salary  for  the  term  for  which  he  was 
elected;  and  the  payment  of  the  salary  to  one  in  possession  of  the  office 
without  title  will  not  prevent  the  one  having  the  title  from  recovering  the 
salary.  People  7/.  Smyth,  28  Cal.  21.  See  also  Carroll  v.  Siebenthaler,  37 
Cal.  193.  And  where  an  officer,  duly  elected,  is  kept  out  of  office  by  one  to 
whom  the  returning  board  has  given  a  certificate  of  election,  he  is  not  at 
fault  for  not  qualifying  before  he  has  obtained  judgment  of  ouster,  as  such 
an  attempt  might  be  nugatory  in  the  absence  of  the  documentary  title.  He 
is  therefore  entitled  to  recover  damages  for  the  whole  official  term,  from 
the  beginning  until  he  obtains  possession  of  the  office.  He  is  entitled 
to  recover  for  that  period  the  entire  official  salary,  without  any  deduction 
for  the  services  of  the  incumbent,  or  for  what  he  may  have  earned  himself 
while  ousted.  An  official  salary  is  not  made  dependent  on  the  amount  of 
woVk  done,  and  belongs  to  the  office  itself  without  regard  to  the  personal 
services  of  the  officer.  People  v.  Miller,  24  Mich.  458.  In  fact,  the  occu- 
pation of  an  office  by  an  intruder  does  not  have  even  the  effect  of  deferring 
the  time  of  payment  of  the  salary  until  the  intruder  is  ousted.  Carroll  v, 
Siebenthaler,  37  Cal.  193. 

Again,  W.  was  elected  physician  to  the  Memphis  City  Hospital,  and  the 
Mayor  of  the  city  was  about  to  induct  him  into  office,  when  L.,  the  prior 
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incumbent,  obtained  an  injunction  restraining  the  Mayor  and  W.  from 
interfering  with  his  enjoyment  of  the  office;  and,  under  this  injunction^ 
made  per{>etual  at  the  hearing,  L.  succeeded  in  retaining  the  office  himself 
until  its  discontinuance,  some  six  months  afterward,  for  which  period  he 
drew  the  salary.  The  injunction  bill  was  dismissed  by  the  Supreme  Court, 
which  declared  that  W.  was  validly  elected,  and  entitled  to  all  the  privil- 
eges and  emoluments  of  the  office  ;  whereupon  W.  sued  the  city  for  the 
salary  of  the  office  during  the  period  of  his  merely  de  jure  incumbency, — 
he  having  always  been  willing  and  ready  to  perform  the  duties,  and  to 
receive  the  salary.  Held.thox.  he  was  entitled  to  recover;  that  the  pay- 
ment of  the  salary  for  this  period  to  L.,  a  mere  officer  defacto^  was  wrong- 
ful, the  injunction  only  preventing  L.'s  extrusion  from  the  office,  and  not 
requiring  the  payment  to  him  of  the  salary.  Mayor  v.  Woodward,  12 
Heisk.  (Tenn.)  499;  Lynch  v,  Lafiand,  4  Col.  103;  Dodd  v.  Weaver,  1 
Sneed  (Tenn.),  670 ;  Payne  v.  State,  3  Hum.  (N.  Y.)  480 ;  Pearce  v,  Haw- 
kins, 2  Swan  (Tenn.),  87.  And  it  is  to  be  believed  to  be  the  general  rule 
that  officers  de  facto  cannot  recover  compensation  for  their  services. 
Meagher  v.  Storey,  5  Nev.  245  ;  Auditors  v.  Benoit,  20  Mich.  176. 

But  some  cases  hold  that  a  mere  offer  to  perform  the  duties  of  the  office 
is  not  enough  to  entitle  a  de  jure  officer  to  recover,  and  that  a  person  is 
not  entitled  to  the  salary  of  a  public  office  unless  he  both  obtains  and 
exercises  the  office.  Farrell  v,  Bridgeport,  45  Conn.  191.  See  also  Samis 
V.  King,  40  Conn.  298;  Smith  v.  Mayor,  37  N.  Y.  518  ;  City  of  Central  v. 
Sears,  2  (3olo.  588. 

It  has  also  been  held  that  disbursing  officers  charged  with  the  duty  of 
paying  official  salaries  have,  in  discharge  of  that  duty,  a  right  to  rely  upon 
the  apparant  title  of  an  officer  de  facto,  and  to  treat  him  as  an  officer  de 
/V^  without  jnquiring  whether  another  has  the  better  right.  On  Decem- 
ber 31,  1872,  plaintiff,  who  was  assistant  clerk  of  the  Sixth  District  Court 
of  the  city  of  New  York,  was  unlawfully  excluded  from  that  office  by  K., 
who,  claiming  under  an  appointment  of  a  justice  of  that  court,  entered  upon 
and  continued  to  occupy  the  office  until  March  i,  1874,  when  by  virtue  of 
a  judgment  of  ouster,  in  an  action  of  quo  warranto,  plaintiff  again  came 
into  possession.  The  salary  of  the  office  was  by  statute  required  to  be  paid 
hy  the  comptroller  of  the  city  in  monthly  installments.  It  was  paid  to  K. 
from  the  time  of  his  intrusion  to  December  i,  1873.  Plaintiff,  during  the 
time  he  was  excluded,  was  ready  to  perform  the  duties  of  the  office  and 
proffered  his  services  to  the  clerk,  which  were  refused.  In  an  action  to 
recover  the  salary,  held,  that  plaintiff  was  not  entitled  to  recover  the  salary 
for  the  period  during  which  it  was  paid  to  K.;  that  defendant  was  in  no 
^^y  a  party  to  the  usurpation  or  responsible  for  the  unlawful  exercise 
of  the  power  of  appointment  by  the  justice;  that  such  appointment, 
although  unauthorized,  when  joined  with  the  possession  of  the  office, 
constituted  K.  an  officer  de  facto;  that,  while  as  an  officer  de  facto  only,  he 
was  not  entitled  to  the  salary  and  could  not  maintain  an  action  to  recover 
It,  yet  payment  to  him  while  in  possession  was  a  good  defence,  the  comp- 
trollor  being  justified  in  acting  upon  the  apparent  title  ;  and  that  plaintiff's 
remedy  was  by  action  against  the  usurper.    But,  held,  that  plaintiff  was 


Digitized  by 


Google 


2/2  SUPERVISORS  OF  SENECA  CO.   V.   ALLEN. 

entitled  to  recover  the  unpaid  salary,  he  having  the  right  to  the  services 
of  K.  as  having  been  rendered  for  him.     Dolan  v.  Mayor,  68  N.  Y.  274. 

And  in  Kansas  where  a  person  is  in  the  possession  of  the  office  of  county 
clerk,  under  color  of  title,  and  is  county  clerk  cU facto,  and  claims  to  be 
county  clerk  dejure,  and  the  board  of  county  commissioners  pays  to  him 
the  quarterly  salary  due  to  the  rightful  incumbent  of  such  office,  it  was 
held,  that  the  county  clerk  dejure  has  no  action  against  the  county  board 
for  such  salary;  and  this,  notwithstanding  the  fact  that  the  county  board 
may  have  known,  at  the  time  they  paid  such  salary,  that  the  question  as  to 
the  title  to  said  office  was  in  litigation  ;  and  notwithstanding  the  fact  that 
the  county  clerk  de facto  may  be  insolvent.  Commissioners  v.  Anderson, 
20  Kansas,  298;  Benoit  z/.  Auditors  of  Wayne  County,  20  Mich.  176;  Smith 
V,  Mayor  of  N.  Y.  37  N.  Y.  518;  Conner  z/.  Mayor  of  N.  Y.  5  N.  Y.  285; 
Parker  v.  Supervisors,  4  Minn.  59;  McAffee  v,  Russell,  29  Miss.  84,97; 
Wheatly  v.  City  of  Covington,  11  Bush  (Ky.),  18, 22 ;  The  Queen  v.  Mayor 
of  Cambridge,  12  Adolphus  &  Ellis.  702;  People  ex  reL  Dorsey  v.  Smith, 
28  Cal.  21 ;  Carroll  v,  Sieben thaler,  37  Cal.  193. 

Changing  Salary.— As  a  general  rule,  the  duties  and  emoluments,  in 
fact  the  office  itself  and  all  that  appertains  thereto,  may  be  abolished  or 
changed  at  will  by  the  l^islature,  or  if  it  be  a  purely  municipal  office,  by 
the  common  council,  commissioners,  or  other  such  municipal  legislature; 
Butcher  v,  Camden,  29  N.J.  Eq. 478;  Chicago  v.  Edwards,  58  111.  252; 
Love  V,  Mayor,  40  N.  J.  L.  456 ;  Barker  v.  Pittsburgh.  4  Pa.  St.  49;  Com- 
monwealth V.  Bacon,  6  Serg.  &  R.  (Pa.)  322 ;  Warner  v.  People,  2  Den. 
(N.  Y.)  272;  People  v,  Detroit,  38  Mich.  636;  City  of  Madison  2/.  Kelso. 
32  Ind.  79 ;  Augusta  v,  Sweeney,  44  Ga.  463 ;  Waldraven  v.  Mayor,  etc.,  of 
Memphis,  4  Cold.  (Tenn.)  431 ;  and  the  officer  need  not  be  notified  of  the 
reduction ;  Doolanz'.  Manitowoc,  48  Wis.  312 ;  and  in  Louisiana  it  is  decided 
that  a  resolution  of  the  council  empowering  an  individual  to  collect  the 
taxes  due  the  city,  at  a  given  rate  per  cent  on  the  amount  collected  for  his 
compensation,  may  be  repealed  or  modified  at  any  time  by  the  corporation, 
on  the  sole  condition  that  it  shall  be  liable  for  any  compensation  earned 
under  the  resolution  previous  to  its  repeal  or  modification;  Hiestandz'. 
New  Orleans,  14  La.  Ann.  330 ;  and  if  after  his  salary  is  reduced  an  officer 
continues  to  serve,  and  receives  warrants  for  monthly  payments  of  his 
salary  during  the  term,  he  waives  thereby  all  objections  to  the  reduction 
thereof.  Love  v.  Mayor,  etc.,  Jersey  City,  40  N.  J.  L.  456.  But  an  officer's 
submission  to  a  reduction  by  a  superior  officer  who  has  no  power  to  make 
it,  will  not  stop  him  from  claiming  his  full  pay.  Kelm  v.  State,  65  How. 
Pr.  (N.  Y.)  488. 

There  are,  of  course,  exceptions  to  the  rule  that  the  legislature  or 
council  may  abrogate  or  alter  an  office  and  its  fees  at  will.  Thus  a  board 
of  auditors,  after  fixing  a  salary,  cannot  change  k  by  parol  or  without  some 
further  action  spread  upon  their  records.  People  v.  Auditors,  41  Mich.  4* 
Generally,  too,  the  salary  of  judges  is  exempt  from  legislative  reduction. 
Commonwealth  v.  Mann.  5  W.  &  S.  (Pa.),  403.  Nor  is  it  to  be  understood 
that  city  councils  have  any  f)ower  to  withhold  payment  from  a  State  officer 
whose  salary  or  perquisites  are  fixed  by  law,  such  as  the  officers  of  the 
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courts,  jurors,  or  indeed  any  of  the  necessary  expenses  of  the  administra- 
tion of  justice.  The  municipality  has  no  more  control  over  such  matters 
in  the  city  than  commissioners  have  in  their  several  counties.  They  can 
no  more  be  reduced  or  denied  than  can  the  amounts  ascertained  in  the  fee 
bill  when  the  city  has  occasion  either  to  claim  or  defend  in  the  courts,  or 
transact  other  business  in  the  offices.  These  claims  stand  on  an  entirely 
different  ground.     Bladen  v,  Phila.  60  Pa.  St.  464. 

Where  the  charter  of  the  city  of  St.  Louis  established  the  office  of 
Recorder,  and  fixed  his  fees,  it  was  held  that  the  corporation  could  pass 
no  by-laws  reducing  his  fees,  or  deprivmg  him  of  them  in  any  case  in 
which,  by  the  charter,  he  would  be  entitled  to  receive  them.  Carr  v.  City 
of  St.  Louis,  9  Mo.  190.  And  where  a  city,  organized  under  a  special 
charter,  abandoned  its  oi^nization  and  reorganized  under  the  general 
law,  its  marshal  under  the  old  charter  was  elected  under  the  new,  and 
continued  without  interruption  to  discharge  the  duties  of  the  office,  it  was 
held,  that  it  was  not  competent  for  the  city  council,  after  re-incorporation» 
to  diminish  the  salary  of  the  officer  for  the  term  for  which  he  was  first 
elected.     Cox  v.  The  City  of  Burlington,  43  Iowa,  612. 

And  a  provision  in  the  charter,  by  which  the  corporation  is  empowered 
to  fix  the  compensation  of  its  officers,  does  not  necessarily  carry  with  it 
the  power  to  take  away  fees  allowed  by  the  charter.  Carr  v.  City  of  St. 
Louis,  9  Mo.  190. 

The  office  of  patrolman  is  not  within  the  constitutional  clause  pro- 
hibiting^ an  increase  or  decrease  of  compensation.  Shanley  v,  Brooklyn, 
30  Hun,  396.  But  salaries  cannot  be  reduced  by  limiting  the  amount  of 
appropriations  for  them.  Cashin  v,  Dunn,  58  Cal.  581.  And  where  the 
salary  is  to  be  fixed  by  the  board  of  public  works  and  approved  by  the 
council,  the  council  cannot  alone  reduce  it.  Fountain  v.  Mayor  of  Jack- 
son, 50  Mich.  15. 

Extra  Compensation  for  Extra  Services.— The  New  Jersey  court 
discuss  this  matter  in  the  following  explicit  language : 

"  It  is  a  well  settled  rule  that  a  person  accepting  a  public  office  with  a 
fixed  salary  is  bound  to  perform  the  duties  of  the  office  for  the  salary. 
He  cannot  l^;ally  claim  additional  compensation  for  the  discharge  of 
these  duties,  even  though  the  salary  may  be  a  very  inadequate  remunera- 
tion for  the  services.  Nor  does  it  alter  the  cdse  that  by  subsequent 
statutes  or  ordinances  his  duties  are  increased  and  not  his  salary.  His 
undertaking  is  to  perform  the  duties  of  his  office  whatever  they  may  be 
from  time  to  time  during  his  continuance  in  office  for  the  compensation 
stipulated, — ^whether  these  duties  are  diminished  or  increased.  When- 
ever he  considers  the  compensation  inadequate,  he  is  at  liberty  to  resign. 
Andrews  v.  United  States,  2  Story's  C.  C.  R.  202 ;  People  v.  Supervisors, 
I  Hill  (N.  Y.),  362 ;  Bussier  v.  Pray,  7  Sergt.  &  Rawle  (Pa.),  447  ;  Angell  & 
Ames  on  Corporation,  sec.  317. 

**  This  rule  is  of  importance  to  the  public  The  successful  effort  to  ob- 
tain office  is  not  unfrequently  speedily  followed  by  efforts  to  increase  its 
emoluments;  while  the  incessant  changes  which  the  progressive  spirit 
of  the  times  is  introducing  effects  almost  every  year  changes  in  the 
9  Cor.  Gas.— 18 
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chatacter  and  additions  to  the  amount  of  duty  in  almost  every  official 
station ;  and  to  allow  these  changes  and  additions  to  lay  the  foundation 
of  claims  for  extra  services  would  soon  introduce  intolerable  mischief. 
The  rule,  too,  should  be  very  rigidly  enforced.  The  statutes  of  the  l^s- 
lature  and  the  ordinances  of  our  municipal  corporations  seldom  prescribe 
with  much  detail  and  particularly  the  duties  annexed  to  public  offices; 
and  it  requires  but  little  ingenuity  to  run  nice  distinctions  between  what 
may  and  what  may  not  be  considered  strictly  official ;  and  if  these  dis- 
tinctions are  much  favored  by  courts  of  justice  it  may  lead  to  great 
abuse.  .  .  . 

"  But  the  rule,  nevertheless,  has  its  limit.  It  does  not  follow,  from  thf 
principles  laid  down,  that  a  public  officer  is  bound  to  perform  all  mannsr 
of  public  service  without  compensation  because  his  office  has  a  salary  an- 
nexed to  it.  Nor  is  he  in  consequence  of  holding  an  office  rendered 
legally  incompetent  to  the  discharge  of  duties  which  are  clearly  extra  offi- 
cial, outside  of  the  scope  of  his  offilbial  duty."  Evans  v,  Trenton,  24 
N.  J.  L.  767.  And  in  this  case  the  rule  of  distinction  above  suggested  was 
applied.  The  fact  were  these :  An  ordinance  authorized  a  twenty-thou- 
sand-doliar  loan,  and  it  was  made  the  duty  of  the  treasurer  of  the  city  to 
sign,  issue,  and  redeem  the  certificates  and  disburse  the  money  raised. 
He  prepared  these  tickets  for  circulation ;  separated,  trimmed,  and  num- 
bered them  ;  issued  them  ;  loaned  out  the  money  thus  obtained ;  redeemed 
the  tickets  when  called  upon ;  re-issued  them ;  kept  them  in  circulation 
for  more  than  two  years ;  and  finally  paid  them  off.  These,  he  alleged, 
were  extra  services,  for  which  he  was  entitled  to  the  five  hundred  dollars 
which  he  claimed.  "  But  clearly,"  said  the  court,  "a  large  part  of  these 
services  were  within  the  scope  of  his  official  duty.  The  issuing,  re-issu- 
ing, and  redeeming  these  certificates  and  the  loaning  of  the  money  were 
acts  performed  as  treasurer  of  the  city — acts  that  nobody  but  the  treasurer 
was  authorized  to  perform ;  and  however  totally  inadequate  the  compen- 
sation he  received  by  way  of  salary  may  have  been,  and  undoubtedly  vras, 
we  have  nothing  to  do  with  it—"  and  the  jury  had  nothing  to  do  with  it 

But  to  carry  this  ordinance  into  effect,  a  large  number  of  these  certifi- 
cates or  tickets  were  to  be  prepared  for  the  action  of  the  treasurer. 
Paper  was  to  be  purchased,  the  certificates  were  to  be  printed,  separated, 
trimmed  and  numbered.  The  ordinance  required  the  treasurer  to  sign, 
issue,  and  redeem  the  certificates,  and  this  pre-supposed  that  the  council 
was  to  procure  the  certificates  and  have  them  prepared  for  the  treasurer's 
action.  "  These,"  said  the  court,  **  were  in  no  sense  official  duties— they 
were  not  within  the  scope  of  his  general  duties  as  treasurer,  nor  within 
the  duties  prescribed  by  the  special  ordinance.  They  might  as  well  be 
performed  by  one  person  as  another — ^by  a  private  citizen  as  by  a  public 
officer — and  if  he  could  show  that  he  had  incurred  this  expense  or  per- 
formed this  duty  by  request  of  the  proper  authority  of  the  city,  he  should 
have  been  permitted  to  do  so.  The  claim  he  thus  established  would  have 
been  a  claim,  not  for  extra  services  as  treasurer  of  the  city  or  services  as 
treasurer  of  a  finance  committee,  but  simply  for  services  rendered  in  his 
private,  individual  capacity."    (Evans  v.  City  of  Trenton,  24  N.  J.  L.  767,) 
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The  question  whether  services  are  extra  so  as  to  entitle  the  officer  to 
extra  compensation  must  obviously  depend  largely  upon  the  facts  of  each 
particular  case.  And  no  better  way  can  probably  be  taken  to  illustrate 
the  distinction  than  to  state  briefly  the  facts  of  the  cases  <i)  in  which  no 
extra  compensation  was  allowed,  the  duty  performed  being  held  within 
the  scope  of  the  official's  employment,  and  (2)  those  in  which  an  allow- 
ance of  extra  compensation  was  sustained. 

I.  Extra  Compensation  Refused.— A  watchman  of  the  city  of  Bos- 
ton, who,  while  in  discharge  of  his  duty  as  such,  discovers  a  person  set- 
ting fire  to  a  building,  and  prosecutes  him  to  conviction,  is  not  entitled 
to  claim  a  reward  offered  by  the  city  government  for  the  detection  and 
conviction  of  an  incendiary.  Pool  v.  Boston,  5  Cush.  219.  See  also  Gil- 
more  V,  Lewis,  12  Ohio,  281, 

A  special  justice  of  the  city  of  New  York,  receiving  an  annual  salary 
for  his  services  in  that  capacity,  cannot  recover  extra  compensation  for 
services  performed  on  Sunday.  Palmer  v.  Mayor,  etc.,  N.  Y.  2  Sandf. 
(N.  Y.)  318. 

The  chief  clerk  of  the  post  office  department  of  the  United  States  Gov- 
ernment is  not  entitled  to  charge  a  commission  for  n^^tiating  loans  to 
the  use  of  the  government.    Brown  v,  U.  S.  9  How.  U.  S.  487. 

Officer  not  entitled  to  a  commission  on  a  debt  collected  by  levying  exe- 
cution placed  in  his  hands.    Preston  v.  Bacon,  4  Conn.  472. 

No  extra  pay  to  supervisor  for  selling  stock  owned  by  county.  Andrews 
V,  Pratt,  44  Cal.  309. 

City  marshal  cannot  recover  from  county  for  fees  earned  in  adminis- 
tering criminal  law,  although  ordinarily  such  expenses  are  chai^d  to 
the  county.    Christ  v,  Polk  County,  48  Iowa,  302. 

The  sheriff  will  not  be  allowed  extra  expenses  of  summoning  special 
jurors  on  account  of  their  residing  at  a  distance  from  each  other ;  and 
court  will  make  a  rule  absolute  for  the  sheriff  to  refund  money  received 
on  this  account,  although  he  has  actually  expended  all  the  money.  Lane 
V,  Scwell,  I  Chitty,  175.  Vide  Pearson  v.  Maynard,  i  Taunt.  416;  where 
the  court  refused  to  allow  the  expenses  of  sheriff  of  Yorkshire  in  sum- 
moning knights  to  appear  at  Westminster  in  a  real  action.  The  sheriff 
cannot  maintain  an  action  for  expenses  in  keeping  possession  of  goods, 
under  fi.  fa.  at  request  of  plaintiff.  Bilke  v,  Havelock,  3  Campb.  374.  2 
M.  &  S.  294.    And  see  Imp.  K.  B.  8th  ed.  378,  as  to  fees  on  special  jury. 

The  office  of  township  treasurer  having  been  abolished  in  Cincinnati, 
and  the  county  treasurer  of  Hamilton  county  being  required  to  hold  all 
moneys  in  his  hands  belonging  to  the  township  of  Cincinnati  subject  to 
the  orders  of  the  trustees  of  the  township,  the  county  treasurer  cannot 
charge  the  fees  allowed  by  law  to  the  township  treasurer  for  the  receipt 
and  disbursement  of  township  funds,  in  the  absence  of  any  law  allowing 
him  to  do  so.    Debolt  v.  Trustees,  7  Ohio  St.  237. 

The  treasurer  of  the  city  of  Covington,  Kentucky,  is  not  entitled  to  re- 
cover from  the  city  any  compensation  in  addition  to  his  salary  by  reason 
of  his  being  required  to  receive  from  the  taxpayers  the  amounts  assessed 
against  them,  without  any  express  contract  for  additional  compensation. 
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Receiving  taxes  is  a  duty  pertaining  to  the  office  of  treasurer.  The  in- 
crease of  such  duties  by  extending  the  time  the  taxpayers  were  required 
to  pay  to  him,  from  June  15  to  July  i,  to  avoid  an  additional  penalty  for 
not  paying  to  him,  did  not  imply  that  the  city  thereby  placed  itself  under 
any  legal  obligation  to  increase  the  treasurer's  salary  as  then  fixed  by  or- 
dinance, and  the  fact  that  the  treasurer  continued  to  receive  taxes  between 
June  15  and  July  i  was  a  recognition  of  the  right  of  the  council  to  re- 
quire this  service  at  his  hands.    Covington  v,  Mayberry,  9  Bush  (Ky.),  304. 

Especially  cannot  a  public  officer  receiving  a  fixed  salary  for  his  ser- 
vices rightfully  claim  a  compensation  beyond  his  salary  for  performing  a 
new  duty,  or  one  imposed  upon  him  since  the  salary  was  fixed,  if  he  ac- 
cepts the  office  with  full  knowledge  of  the  resolution  requiring  the  extra 
duties  to  be  performed.  Palmer  z/.  Mayor,  etc.,  N.  Y.  2  Sandf.  (N.  Y.)  318. 
Or  where  he  has,  at  the  end  of  every  quarter  during  his  term  of  office,  ren- 
dered an  account  against  the  corporation  for  the  amount  of  his  salary,  and 
has  received  his  pay,  without  making  any  claim  for  extra  compensation. 
Palmer  v.  Mayor,  etc.,  N.  Y.  2  Sandf.  (N.  Y.)  318.  A  tillerman  of  a  hook 
and  ladder  company  is  within  the  constitutional  provision  prohibiting 
extra  compensation  to  be  given  to  officers.  Wright  v.  Hartford,  50  Conn. 
546. 

And  in  some  instances  it  is  an  indictable  offence,  in  public  officers,  to  ex- 
act and  receive  anything  more  for  the  performance  of  their  legal  duty 
than  the  fees  allowed  by  statute.    Gilmore  v,  Lewis,  12  Ohio,  281. 

And  generally  promises  to  pay  extra  compensation  are  void  for  want  of 
consideration.  Gilmore  v.  Lewis,  12  Ohio,  82  ;  Evans  v,  Trenton,  24  N.  J. 
L.  764 ;  Blanchard  v.  La  Salle,  99  111.  278 ;  Wendell  v,  Brooklyn,  29  Barb. 
(N.  Y.)  204. 

"  Not  only,"  says  Judge  Dillon,  "  has  an  officer  under  such  circumstances 
no  legal  claim  for  extra  compensation,  but  a  promise  to  pay  him  an  extra 
fee  or  sum  beyond  that  fixed  by  law  is  not  binding,  though  he  renders 
services  and  exercises  a  degree  of  diligence  greater  than  could  legally 
have  been  required  of  him."  i  Dill.  Mun.  Corp.  §  234.  Citing  Heslepv. 
Sacramento,  2  Cal.  580  ($10,000  voted  to  Mayor  for  meritorious  services 
held  void).  Hatch  v,  Mann,  15  Wend.  (N.  Y.)  45,  reversing  s.c,  9  Wend 
262 ;  approved.  Palmer  v.  Mayor,  etc.,  of  New  York,  2  Sandf.  (N.  Y.)  218; 
Bartho  V,  Salter,  Latch.  54  ;  W.  Jones,  65 ;  s.  c.  Lane  v,  Sewell,  i  Chitty, 
I75»  295;  Morris  v,  Burdett.  i  Camp.  218;  3  Camp.  374;  Callaghan  v. 
Hallett,  I  Caines  (N.  Y.),  104;  Preston  v.  Bacon,  4  Conn.  471 ;  Shattuck 
V,  Woods,  I  Pick.  (Mass.)  175 ;  Bussier  v.  Pray,  7  Serg.  &  R.  (Pa.)  447; 
Carroll  v,  Tyler.  2  Har.  &  Gill.  (Md.)  54;  Smith  v.  Smith,  i  Bailey  (S.  C), 
70 ;  DeBolt  v,  Cincinnati,  7  Ohio  St.  237 ;  Pilie  v.  New  Orleans,  19  La. 
Ann.  274. 

2.  ExtRA  Compensation  Allowed.— A  judge  of  the  county  courts 
who  attends  at  the  clerk's  office  to  witness  the  drawing  of  juries  is  en- 
titled to  compensation  for  such  attendance.  People  v.  Supervisors,  12 
Wend.  (N.  Y.)  257. 

Where  a  county  attorney  goes  beyond  the  limits  of  his  county  to  do 
business  for  his  county,  he  may  recover  reasonable  compensation  for  such 


Digitized  by 


Google 


SUPERVISORS   OF  SENECA  CO.  V.  ALLEN.  277 

services,  in  addition  to  his  salary.  Huffman  v.  Board  of  Comrs.  Green- 
wood Co.  23  Kan.  281.    See  also  Commissioners  v.  Brewer,  9  Kan.  307. 

When  a  town  agent  employs  an  attorney  in  a  suit  in  favor  of  or  against 
the  town,  the  town  is  legally  holden  to  pay  for  the  attorney's  services 
without  an  express  vote  to  that  effect ;  and  the  rule  is  the  same  if  the 
town  agent,  being  himself  an  attorney,  renders  professional  services  for 
the  town.    Langdon  v.  Town  of  Castleton,  30  Vermont,  285. 

And  if  such  a  town  agent,  after  his  term  of  ofl&ce  has  expired,  continues 
in  the  management  of  the  suits  in  which  the  town  is  interested,  without 
any  objection  from  or  any  express  employment  by  the  town  or  his  suc- 
cessor, he  is  entitled  to  recover  of  the  town  for  the  professional  services 
rendered  after  his  term  of  office  as  town  agent  has  expired.  Langdon  v. 
Town  of  Castleton,  30  Vermont,  285. 

Under  ordinances  of  Lowell,  prescribing  the  duties  of  city  solicitor,  he 
is  entitled  to  recover  against  the  city  for  services  rendered  by  virtue  of 
his  office,  without  special  employment,  as  assistant  counsel,  in  the  prep- 
aration and  trial  of  a  case  of  flowing  land  in  which  the  city  was  one  of 
numerous  complainants,  and  for  services  in  drafting  exceptions  and  re- 
ports of  cases ;  but  not  for  examining  records  and  making  a  report  of 
the  business  of  his  office  to  the  city  council.  Caverly  v,  Lowell,  i  Allen 
(Mass.),  289. 

The  town  of  C.  held  a  public  meeting  in  regard  to  the  proposed  altera- 
tion, by  a  railroad  company,  of  the  channel  of  a  stream,  and  passed  reso- 
lutions directing  legal  proceedings  to  be  commenced  against  the  company 
to  prevent  such  alteration.  The  plaintiff  spoke  at  the  meeting  in  favor  of 
the  resolutions,  and  said  he  would  indemnify  the  town  against  all  expen- 
ses arising  from  such  legal  proceedings  for  six  cents.  It  was  the  general 
expectation  among  the  inhabitants  of  the  town  that  the  expenses  of  such 
legal  proceedings  would  be  borne  by  another  railroad  company,  of  which 
plaintiff  was  a  director,  but  there  was  no  evidence  that  this  expectation 
was  based  on  anything  said  or  done  by  the  plaintiff  or  any  one  in  behalf 
of  that  company.  The  officers  of  the  town,  in  consequence  of  these  reso- 
lutions, caused  a  bill  for  an  injunction  against  the  proposed  alteration  of 
the  stream  to  be  brought  in  the  name  of  the  town,  in  which  plaintiff,  hav- 
ing subsequently  been  appointed  town  agent,  rendered  professional  ser- 
vices for  the  town  as  a  solicitor,  Held^  that  plaintiff  was  entitled  to  re- 
cover of  the  town  for  such  services.  Langdon  v.  Town  of  Castleton,  30 
Vermont,  285. 

When  the  fees  of  a  particular  officer  are  mentioned  in  the  statutory  fee 
bill  of  18 14,  he  can  charge  no  other  fees  for  any  service  whatever  than 
those  specified  in  the  act.  But  where  the  officer  is  not  mentioned  in  the 
act,  he  may  receive  fees  under  other  acts  of  Assembly.  Bussier  v.  Pray,  7 
Serg.  &  R.  (Pa.)  447. 

A  Municipal  Council,  ia  1850,  passed  a  vote  assigning  to  the  clerk  of 
the  peace  a  fixed  salary  for  that  year, "  in  lieu  of  all  fees."  Held  (the  Jury 
Act,  13  &  14  Vic.  ch.  55,  having  been  subsequently  passed),  that  this  could 
not  debar  him  from  claiming  the  fees  allowed  by  the  statutes  for  prepar- 
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ing  the  jury  books  for  the  following  year.     Pringle  v.  McDonald,  lo  U.  C, 
Q.  B.  254. 

A  clerk  of  the  peace  cannot  charge  fees  for  any  service  for  the  remuner- 
ation of  which  no  provision  is  made  by  statute  or  otherwise,  and  the  pay- 
ment of  such  fees  by  a  district  council  in  accounts  rendered  for  senriccs 
in  former  years  will  not  prevent  their  afterwards  disputing  the  charges  ia 
the  accounts  of  subsequent  years.  If  a  clerk  of  the  peace  accept  a  salary 
in  lieu  of  all  fees,  he  is  not  afterwards  entitled  to  any  remuneration  except 
such  salary,  and  an  action  will  not  lie  against  the  district  council  for  fees 
charged  for  services  performed  by  a  clerk  of  the  peace.  Askin  v,  London 
District  Council,  i  U.  C.  Q.  B.  292. 

Where  the  collector  of  Ipswich  claimed  a  commission  on  drafts  drawn 
by  him  on  the  collector  at  Boston,  in  payment  of  bounties  due  to  fisher- 
men, under  the  act  of  181 3,  ch.  34,  it  was  held  that  there  being  no  pro- 
vision by  which  a  commission  is  allowed  thereon,  the  collector  could  not 
charge  a  commission,    Andrews  v.  United  States,  2  Storey,  C.  C.  202. 

Where  the  sheriff  sells  lands  under  an  order  of  court,  he  is  entitled  to 
the  same  commissions  as  are  allowed  to  the  Master  and  Commissioner 
in  Equity  for  similar  services ;  but  he  is  confined  to  the  rate  fixed  by  the 
fee  bill :  and  no  usage  of  the  Court  of  Equity  will  warrant  his  making  a 
higher  charge  for  his  services.  Smith  et  aL  v.  Smith,  i  Bailey  (So.  Car.)r 
70. 

The  register  of  wills  of  a  county  where  letters  testamentary  were 
granted,  acting  as  the  agent  of  an  executor  or  administrator  in  the  settle- 
ment of  an  estate,  is  entitled  to  compensation  for  his  services  as  agent. 
Carroll  v,  Tyler,  2  Harris  &  Gill  (Md.),  55. 

A  city  controller  having  been  appointed  agent  of  the  city  to  receive 
certain  bounty  bonds,  and  apply  them  in  the  manner  prescribed  by  the 
special  act  authorizing  their  issue,  is  entitled  to  the  same  compensation  as 
any  other  man  designated  by  the  council  would  have.  The  services  being 
performed  at  the  request  of  the  city,  the  law  implies  a  promise  to  pay  what 
they  are  reasonably  worth.    Detroit  v.  Redfied,  19  Mich.  376. 

All  expenditures  made  by  a  collector  for  oflSce  rent,  clerk  hire,  fuel,  and 
stationery,  are  incidents  to  his  oflSce,  and  should  be  allowed  as  proper 
charges  against  the  United  States :  and  if  he  do  not  keep  and  transmit 
yearly  accounts  thereof  he  does  not  forfeit  his  right  to  be  reimbursed  for 
such  expenditures,  but  only  subjects  himself  to  the  payment  of  a  penalty. 
Andrews  v.  United  States,  2  Storey  C.  C.  202. 

And  where  the  county  treasurer  occupied  for  his  oflfice  a  room  belong- 
ing to  plaintiff,  and  defendant  made  no  other  provision  for  such  office  than 
by  suffering  hitn  to  occupy  said  room,  and  plaintiff  gave  notice  pending^ 
the  occupation  to  at  least  two  of  the  members  of  the  county  board  that 
he  should  expect  and  demand  compensation  for  its  use,  and  said  occupa- 
tion was  with  the  knowledge  find  consent  of  \he  defendant,  it  was  hild 
that  the  defendant  was  liable  for  the  value  of  the  use  of  the  room,  al- 
though there  was  no  express  contract  between  the  plaintiff  and  defendant 
that  he  should  receive  compensation  therefor.  Butler  v.  Board  of  Neosho 
County,  1 5  Kan.  178. 
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Mandamus  lies  to  supervisors  of  a  county  to  compel  them  to  allow  the 
account  of  the  clerk  of  the  county  for  advances  made  by  him  in  purchas- 
ing books  for  recording  deeds  and  mortgages,  etc.,  and  for  sending  notices 
to  judges  and  justices  of  the  peace,  of  the  pedlars  who  are  licensees,  with 
interest  on  such  advances.  Such  services  being  required  by  law  of  the 
clerks,  and  no  specific  compensation  provided  for  them,  are  properly 
chargeable  to  the  county,  and  ought  therefore,  to  be  allowed  by  the  super- 
visors and  paid  according  to  the  act  (Sess.  36,  ch.  49,  s.  i,  2  N.  R.  L.  137, 
I  Rev.  Statutes.  386)  for  defraying  the  public  and  necessary  charges  in  the 
respective  counties,  etc  Bright  v.  Supervisors,  18  Johnson  (N.  Y.),  242. 
Vide  Hull  v.  Supervisors  of  Oneida,  19  Johns.  Rep.  259.  Ex-parte  Nel- 
son, I  Cowen's  Rep.  417.  Supervisor,  etc.,  of  Sandlake  v.  Supervisor,  etc., 
of  Bulin,  2  Cowen's  Rep.  485. 

The  collector  of  any  port  being  authorized  by  the  Act  of  181 7,  ch.  282, 
sec.  7,  to  appoint  a  deputy,  with  the  approbation  of  the  secretary  of  the 
treasury,  a  deputy  so  appointed  should  receive  a  reasonable  compensa- 
tion for  his  services,  although  no  compensation  therefor  be  fixed.  An- 
drews V,  United  States,  2  Storey,  C.  C.  202, 

See  also,  generally,  McBride  v.  Grand  Rapids,  47  Mich.  236.  In  re 
Building  Inspectors*  Accounts,  12  Phila.  226.  Powers  v,  Oshkosh,  56  Wis. 
660. 

Who  Liable  for  Compensation. — Obviously  that  municipality  and 
no  other  is  liable  for  the  compensation  claimed  whose  officer  the  claimant 
is.  It  may  sometimes  be  difficult  to  determine  what  municipality  the 
officer  serves,  and  the  courts  have  been  called  upon  to  decide  the  question. 
Thus: 

Commissioners  created  by  the  legislature  to  sign  warrants  to  be  issued 
by  the  city  of  St.  Louis,  are  State  ofl&cers  whom  the  city  is  under  no  obli- 
gation to  pay  for  such  service.    Garnierv.  St.  Louis,  37  Mo.  554. 

Since,  by  the  charter  of  the  city  of  New  York  (L.  1873,  chs.  335  and 
755),  the  police  department  is  made  a  distinct  and  separate  branch  of  the 
municipal  government,  and  has  complete  control  over  the  funds  annually 
appropriated  for  its  support  and  maintenance,  the  plaintiff,  who  had  been 
employed  by  such  department,  could  not — at  least  in  the  absence  of  proof 
that  the  appropriations  were  insufficient  to  meet  its  necessary  expenses — 
recover  from  the  corporation  of  the  city  of  New  York  for  services  ren- 
dered upon  such  employment.  Waterman  v.  Mayor,  etc.,  of  New  York,  7 
Daly  (N.  Y.).  489. 

The  services  of  the  clerk  of  the  police  court  of  the  city  of  Detroit  are 
not  •*  services  rendered  for  Wayne  county"  within  the  meaning  of  section 
i<^  article  10  of  the  constitution,  and,  the];^fore,  the  provision  of  the  stat- 
ntc  (Laws  of  1863,  p.  332),  empowering  the  common  council  to  prescribe  . 
the  salary  of  such  clerk,  is  not  in  conflict  with  said  section  of  the  consti- 
tution, and  is  valid.    People  v.  Auditor  of  Wayne  Co.  13  Mich.  233. 

Fixing  Compensation.  By  Whom,  How,  When  Due,  Method  of 
Payment,  Auditing. — ^The  board  of  supervisors  of  the  city  and  county 
of  New  York  have  power  to  fix  or  increase  the  salary  of  the  clerk  of  a 
police  court ;  more  especially  if  such  increase  is  made  in  pursuance  of  an 
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act  of  the  l^islature,  or  is  subsequently  ratified  by  them.    Devoy  v. 
Mayor,  etc.,  of  New  York,  39  Barb.  (N.  Y.)  169. 
See  Canniff  v.  The  Mayor,  etc.,  of  New  York,  4  E.  D.  Smith  (N.  Y.), 

430. 

The  provision  of  the  constitution  of  Michigan  (Art.  10,  Sec  10),  that 
"the  board  of  supervisors,  or,  in  the  county  of  Wayne,  the  board  of 
county  auditors,  shall  have  the  exclusive  power  to  prescribe  and  fix  the 
compensation  for  all  services  rendered  for  and  to  adjust  all  claims  against 
their  respective  counties,  and  the  sum  so  fixed  or  defined  shall  be  subject 
to  no  appeal,"  does  not  embrace  those  cases  where  charges  have  been  laid 
on  counties  simply  as  a  fair  way  of  apportioning  the  public  debt,  and  where 
no  benefit  accrues  to  them  in  their  corporate  capacity.  Where  the  law 
has,  in  such  cases,  pointed  out  any  other  mode  of  adjustment  or  r^;ulation 
of  salaries  or  compensation  than  that  by  the  county  boards,  the  latter 
have  no  right  to  review,  but  must  allow  and  pay  them  as  thus  adjusted. 
People  V,  Auditor  of  Wayne  Co.  13  Mich.  233. 

The  legislative  powers  of  council  under,  as  in  fixing  the  compensation 
of  city  ofl&cers,  must  be  exercised  by  ordinance,  when  such  fixing  is  in- 
tended to  be  permanent.  Compensation  of  a  city  officer,  fixed  only  by 
such  a  resolution  of  the  council  a  year  previous  to  the  appointment  of  the 
officer,  was  not  paid.  He  brought  suit  therefor,  and  it  was  held  that  the 
officer  could  not  recover.     City  of  Central  v.  Sears,  2  Colo.  588. 

A  salary  of  an  office  which  is  fixed  at  a  monthly  rate  becomes  due  and 
payable  monthly.     Carroll  v.  Siebenthaler,  37  Cal.  193. 

And  any  peculiar  method  provided  for  compensating  employee  controls. 
Baker  v,  Utica,  19  N.  Y.  326;  Cumming  v.  Mayor,  11  Paige  Ch.  (N.  Y.) 
597. 

Forfeiture  of  Salary.  An  officer  may  forfeit  his  salary,  as  by  being^ 
removed  or  suspended  from  office  for  misconduct.  Steubenville  v.  Culp, 
38  Ohio  St.  18.  See  Mayor  v,  Fahm,  60  Ga.  109;  and  Reilly  t'.  Mayor, 
48  N.  Y.  Superior  Ct.  274.  But  the  acceptance  by  an  officer  of  less  fees 
than  he  was  entitled  to,  does  not  waive  or  forfeit  his  right  to  the  balance. 
People  V,  Auditors,  41  Mich.  4. 

A  board  of  commissioners,  however,  cannot  punish  a  subordinate  by 
withholding  a  month's  pay  from  him,  although  they  had  power  to  make 
regulations  for  his  conduct  and  annex  $50  penalty  for  their  breach. 
Tyng  V,  Boston,  133  Mass.  372.  See  also  Murphy  z/.  Webster,  131  Mass. 
482. 

The  discharge  of  a  policeman  for  seduction  forfeits  his  salary  for  the 
balance  of  his  term.  Queen  v,  Atlanta,  59  Ga.  319.  But  the  compulsory 
suspension  of  an  officer  by  hil  superior,  without  cause  and  without  his 
consent,  is  no  defence  to  an  action  by  him  for  his  salary  during  the  sus- 
pension.    Alker  v.  New  York,  27  Hun.  (N.  Y.)  413. 

Action  for  Compensation. — An  ordinary  action  at  law  lies  to  re- 
cover payment  of  compensation  earned  by  municipal  officer,  although 
mandamus  is  also  a  proper  remedy  to  compel  payment  thereof.  Page  *'• 
Harden,  8  B.  Mon.  (Ky.)65o;  Mc  Bride  v.  Grand  Rapids,  47  Mich.  236. 
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Suit  for  fees  wrongfully  obtained  lies  even  after  the  expiration  of  the  term. 
Hunter  v.  Chandler,  45  Mo.  452. 

Equity  will  also  restrain  the  payment  of  an  officer's  salary  pending  a 
contest  for  the  office.  Col  ton  v.  Price,  50  Ala.  425.  The  officer  is  of 
course  a  necessary  party  to  such  a  suit.  Butchef  v,  Camden,  29  N.  J.  Eq. 
478.     But  see  People  v.  Smyth,  28  Cal.  21. 


Johnson  et  al. 

V. 

Whiteside  County. 

(no  Illinois,  221.) 

An  attorney  at  law  appointed  by  the  court  to  defend  one  on  a  trial  of  an 
indictment,  who  does  defend,  is  not  entitled  to  recover  of  the  county  in 
which  the  trial  was  had  any  compensation  for  his  services.  An  attorney 
takes  his  license  with  its  burdens,  among  which  is,  to  defend  persons 
charged  with  crime  when  required  by  the  court. 

Section  422  of  the  Criminal  Code,  making  it  the  duty  of  the  court  to 
assign  counsel  to  a  person  charged  with  crime  when  he  is  unable  to  em- 
ploy one,  conferred  no  new  power,  nor  did  it  impose  any  additional  duty. 
It  but  formulated  the  common  law  already  in  force. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Whiteside  county; — the  Hon.  John  V,  Eustace, 
Judge,  presiding. 

C.  C.  Johnson  for  the  plaintiffs  in  error. 

Walter  Stager  for  the  defendant  in  error. 

Walker,  J. — At  the  August  term,  1882,  of  the  Whiteside 
circuit  court,  seven  indictments  were  returned  against  four 
persons  for  forgery.    The  accused  were  unable  to  facts. 

employ  counsel,  and  plaintiffs  in  error  were,  without  their 
consent,  appointed  by  the  court  to  make  their  defence.  The 
case  against  two  of  the  accused  was  tried,  plaintiffs  in  error 
appearing  for  them,  and  they  were  convicted,  and  the  others 
pleaded  guilty,  and  all  were  sentenced  to  the  penitentiary. 
The  judge  who  appointed  plaintiffs  in  error  to  defend,  gave 
them  a  writing  requesting  the  board  of  supervisors  to  allow 
and  pay  them  $100,  as  compensation  for  such  service.    The 
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board  refused  to  make  the  allowance,  and  plaintiffs  sued  the 
county.  On  the  trial  of  the  case  in  the  circuit  court,  judg- 
ment was  rendered  in  favor  of  the  tounty.  The  case  was  re- 
moved to  the  Appelate  Court  for  the  Second  District.  The 
judgment  of  the  circuit  court  was  affirmed,  and  the  case  is 
brought  to  this  court,  and  a  reversal  is  urged. 

The  only  question  presented  by  this  record  is,  whether  the 
Jjj»^^  {»  county  is  liable  for  compensation  to  attorneys  ap- 
pointed by  the  court  to  defend  persons  indicted  for 
crime,  and  who  are  unable  to  employ  counsel  for 
their  defence.  Under  the  ancient  common  law,  persons  ac- 
cused of  treason  or  felony  were  not  permitted  to  defend, 
under  the  plea  of  not  guilty,  by  counsel.  The  practice  was, 
not  to  permit  counsel  to  be  heard  on  questions  of  fact,  but  the 
court  would  assign  counsel  to  discuss  questions  of  law  arising 
on  or  after  the  trial.  In  such  cases  the  prisoner  proposed  the 
point,  and  if  the  court  supposed  it  would  bear  discussion,  it 
assigned  him  counsel  to  argue  it.  (2  Hawkins'  Pleas  of  the 
Crown,  chap.  39,  sec.  4,  p.  555  ;  i  Chitty  on  Crim.  Law,  407.) 
Thus  it  appears  that  at  the  common  law  the  court  exercised 
the  power  of  assigning  counsel  to  argue  legal  questions,  and 
it  seems  counsel  could  only  appear  for  that  purpose  after 
being  assigned  by  the  court  The  Bill  of  Rights  (or  article 
8,  section  9,)  of  the  constitution  of  181 8,  provided,  "  that  in  all 
criminal  prosecutions  the  accused  hath  a  right  to  be  heard  by 
himself  and  counsel,"  and  the  constitution  of  the  United  States 
contains  a  similar  provision  regulating  the  practice  in  the 
Federal  courts.  This  constitutional  provision  is  retained  in 
the  present  organic  law,  and  modified  the  rigor  of  the  com- 
mon law  by  extending  the  privilege  of  the  accused  to  be 
heard  by  counsel  on  both  the  facts  and  the  law ;  but  it  still 
left  the  common  law  in  force  as  to  the  power  of  the  court  to 
assign  counsel,  and  is  the  present  chapter  28  of  the  Revised 
Statutes  of  1874,  which  has  been  in  force  since  September  17, 
1807.  This  State  was  then  a  part  of  Indiana  Territory,  the 
legislature  of  which  adopted  the  provisions  of  chapter  28, 
adopting  the  common  law  in  substantially  the  same  language 
of  the  present  law.  In  1809  ^^  Governor  and  judges  of  the 
Illinois  Territory  adopted  the  laws  of  Indiana,  so  far  as  thej 
were  not  local  to  that  territory.    That  law  appears  in  Pope's 


Digitized  by 


Google 


TO  ASSION 

COUNSEL  TO   DB- 
FBH D  C&IMINALS. 


JOHNSON  et  aL  v.  Whiteside  county.  283 

Revision  of  181 5.     The  State  legislature,  in  18 19,  re-enacted 
the  law  as  it  now  stands,  and  it  has  so  remained  ever  since. 

Thus  it  is  seen,  under  the  common  law,  and  the  9th  section 
of  article  8  cf  the  constitution  of  18 18,  the  courts  ^^^^^^^^^ 

'  DUTT  OF  COURTS 

had  the  power,  and  it  was  their  duty,  to  assign 
counsel  to  defend  persons  charged  with  crime  who 
were  unable  to  employ  counsel,  and  such  has  ever  been  the 
practice  in  this  State.  Nor  has  the  power  ever  been  ques- 
tioned. Our  criminal  codes,  from  the  earliest  period  of  legis- 
lative history,  have  provided  that  trials  for  criminal  offences 
shall  be  according  to  the  course  of  the  common  law,  except 
as  otherwise  provided.  It  then  follows,  that  it  was  by  ex- 
press enactment  that  the  common  law  should  be  in  force  as  to 
this  power,  and  was  as  binding  as  is  the  422d  section  of  the 
act  of  1874,  Rev.  Stat  page  410.  That  section  conferred  no 
new  power,  nor  did  it  impose  any  additional  duty.  It  but 
formulated  the  common  law  then  in  force.  It  left  the  law  in 
all  respects  as  it  was  previously  under  the  common  law. 

Under  the  common  law,  this  court,  in  the  case  of  Vise  v. 
Hamilton  County,  19  111.  78,  held  that  when  an  attorney  was 
thus  assigned  to  defend  a  pauper  prisoner,  there  was  no  law 
which  rendered  the  county  liable  to  compensate  the  attorney 
for  his  services.  It  was  there  said  the  county  was  not  a  party 
to  the  prosecution,  and  had  no  power  to  control  the  matter, 
nor  did  the  county  employ  the  attorney  to  perform  the  ser- 
vices ;  that  the  prosecution  was  carried  on  "  in  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois,"  and 
with  it  the  county  had  no  concern  or  power  of  interference, 
and  was  under  no  obligation  to  furnish  counsel  for  the  ac- 
cused. It  was  further  said:  "The  law  confers  on  licensed 
attorneys  rights  and  privileges,  and  with  them  imposes  duties 
and  obligations  which  must  be  reciprocally  enjoyed  and  per- 
formed. The  plaintiffs  but  performed  an  official  duty,  for 
which  no  compensation  is  provided.  Edgar  County  v.  Mayo, 
3  Gilm.  82."    That  case  is  conclusive  of  this. 

It,  however,  seems  to  be  supposed  that  because  the  legisla- 
ture has  declared,  in  terms,  the  duty  previously  comrrr  hot  u- 
imposed  by  the  common  law,  there  is  a  change  of  Ittowobtb.*^^ 
legislative  intention,  and  that  we  must  infer  it  was  intended 
to  render  the  county  liable.  We  are  wholly  unable  to  see 
such  a  purpose.    Substantially  there  was  no  change  in  the 


Digitized  by 


Google 


284  JOHNSON  et  aL  v,  Whiteside  county. 

law.  Counties  are  only  liable  for  the  expense  of  apprehend- 
ing, keeping  and  prosecuting  persons  accused  of  crime,  by 
force  of  statute,  or  the  common  law  as  adopted  by  the 
statute.  There  is  no  statute  or  rule  of  the  common  law  that 
imposes  the  duty  of  paying  attorney's  fees  for  defending 
paupers  from  criminal  accusations,  and  the  courts  have  no 
power  to  enact  laws  authorizing  counties  to  levy  taxes  for 
such  purposes.  The  taxing  power  is  a  legislative,  and  not  a 
judicial,  function,  and  it  would  be  a  palpable  violation  of  the 
constitution  for  the  courts  to  usurp  the  power.  The  courts, 
no  doubt,  have  the  power,  in  proper  cases,  to  compel  counties 
to  exercise  the  taxing  power,  where  it  has  been  conferred  on 
them  by  the  legislature  ;  but  they  are  destitute  of  power  to 
compel  them  to  levy  and  collect  a  tax  not  authorized  by  the 
statute.  PlaintiflFs  in  error  are  presumed  to  have  known, 
when  they  applied  for  a  license,  that  the  oflSce  was  burthened 
with  this  duty,  and  they  must  be  held  to  have  accepted  the 
place  subject  to  the  burthen.  The  legislature  had  the  power, 
in  conferring  such  privileges,  to  impose  duties  and  obliga- 
tions such  as  it  might  choose.  Plaintiffs  in  error  voluntarily 
accepted  the  privileges  with  this  obligation,  and  they  must  be 
held  to  its  performance.  This  being  so,  there  is  no  pretense 
that  the  law  deprives  them  of  their  property  or  labor  with- 
out compensation.  They  received  a  compensation  in  the 
privileges  conferred  by  their  licenses. 

This  doctrine  is  announced  in  the  cases  of  Wayne  County 
V,  Waller,  90  Pa.  St.  99,  and  Rowe  v.  Yuba  County,  17  Cal. 
61.  We  are  aware  that  in  Iowa,  Indiana,  and  Wisconsin  the 
courts  have  reached  a  different  conclusion ;  but  we  are  not 
disposed  to  overrule  our  former  decision.  To  do  so  would 
not  produce  harmony  in  the  decisions.  Moreover,  we  are 
satisfied  that  we  have  announced  the  true  rule  in  Vise  v, 
Hamilton  County,  supra.  If  a  correction  is  required  it  is  at 
the  hands  of  the  legislature,  and  when  that  body  sees  proper 
it  will  afford  the  remedy. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  is  aflSrmed, 

Judgment  affirmed. 

Compensation  of  Counsel  Assigned  to  the  Defence  of  Paij- 
PERS  Charged  with  Crime.— There  is  a  conflict  of  authority  as  to  the 
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right  of  counsel  appohited  by  the  court  to  defend  paupers  charged  with 
crime,  to  recover  compensation  for  their  services  from  the  county.  It  was 
held  in  Vise  v.  County  of  Hamilton,  19  111.  78  ;  Wayne  County  ^r.  Waller. 
90  Pa.  St.  99  ;  and  Rowe  v,  Yuba  County,  17  Cal.  61,  that  they  could  not. 
In  Carpenter  v.  County  of  Dane,  9  Wis.  274 ;  Webb  v.  Baird,  6  Ind.  13  ; 
Hall  V.  Washington,  2  Greene  (Iowa),  473,  it  was  held  that  they  could. 

That  the  court  has  the  right  to  compel  counsel  to  appear  in  defence 
of  persons  charged  with  crime  who  are  unable  to  retain  counsel  on  their 
own  behalf,  seems  to  be  generally  conceded.  Carpenter  v.  Dane  County,  9 
Wis.  274;  County  of  Dane  v.  Smith,  13  Wis.  585;  Wayne  County  v. 
Waller,  90  Pa.  St.  99 ;  White  v.  Polk  County.  17  Iowa,  413 ;  Hall  v,  Wash- 
ington, 2  Greene  (Iowa),  473 ;  Rowe  v.  Yuba  County,  17  Cal.  61 ;  Vise  v. 
(^unty  of  Hamilton.  19  111.  78  ;  Regina  v.  Fogarty,  5  Cox  Cr.  Cas.  161. 
Indeed,  this  right  would  seem  to  be  a  natural  consequence  of  the  position 
of  counsel  as  officers  of  the  court ;  Bacon  Abr.  "  Attorney,"  prefatory  re- 
marks ;  3  Blk.  Comm.  26 ;  and  Vise  v,  Hamilton  County ;  Wayne  County  v. 
Waller ;  Rowe  v.  Yuber  County,  all  supra.  It  has  even  been  intimated 
that  a  constitutional  provision,  that  the  accused  shall  have  the  right  to  be 
heard  by  counsel,  imposes  upon  the  court  the  duty  of  appointing  counsel 
where  the  accused  is  too  poor  to  employ  them.  Carpenter  v.  Dane 
County.  9  Wis.  274;  Wayne  (^unty  v.  Waller,  90  Pa.  St.  99* 

The  court  of  Indiana  appear  to  deny  the  right  of  the  court  to  compel 
counsel  to  defend.  They  say  that  the  State  statutes  have  rendered  coun- 
sel no  longer  officers  of.  or  part  of,  the  court.  They  hold,  however,  that 
the  court  has  authority  to  employ  counsel  to  defend  pauper  criminals,  act- 
ing in  so  doing  as  agents  of  the  county.    Webb  v,  Baird,  supra. 

Admitting  the  right  of  the  court  to  compel  counsel  to  appear  in  defence 
of  persons  charged  with  crime,  it  is  difficult  to  see  how  any  liability  on 
the  part  of  the  county  to  pay  for  the  services  of  counsel  so  defending  in 
obedience  to  the  order  of  the  court,  can  arise.  It  may  be  urged  that,  al- 
though the  court  has  this  right,  it  can  only  exercise  it  on  reasonable  pro- 
vision for  compensation  of  counsel  thus  appointed  being  made.  Con- 
ceding this  to  be  true  where  the  accused  has  the  means  for  making 
such  provision,  it  is  obvious  that  where  he  has  not,  the  court  cannot  it- 
self make  it.  The  court  has  no  funds  with  which  to  pay  lawyers ;  the  only 
way  it  can  provide  for  their  being  paid,  is  by  contract  binding  on  the 
county.  In  the  absence  of  special  statutory  authority,  it  cannot  bind  the 
county  by  contract.  Wayne  County  v.  Waller,  90  Pa.  St.  99 ;  Dane  v. 
Smith,  13  Wis.  585 ;  see  also  principal  case. 

To  maintain,  then,  that  the  court  has  in  no  case  authority  to  compel 
counsel  to  defend  unless  a  reasonable  compensation  for  their  services  is^ 
provided  for,  is  to  deny  that  the  court  has  authority  to  compel  them  to 
defend  paupers  charged  with  crime — practically  the  only  case  where  the 
right  to  compel  counsel  to  defend  is  ever  exercised. 

Admitting  that  the  court  has  the  right  to  compel  counsel  to  appear  in 
defence  of  paupers  charged  with  crime,  and  that  the  court  has  no  author- 
ity to  bind  the  county  by  contract,  it  seems  illogical  to  hold  that  the  per- 
formance of  services  in  defending  the  accused  in  obedience  to  the  order 
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of  the  court  can  give  rise  to  any  implied  obligation  on  Ae  part  of  the 
county.  Yet  this  fallacy  appears  to  have  been  fallen  into  by  the  Wiscon- 
sin court  in  the  case  of  Dane  v.  Smith,  13  Wis.  585.  At  p.  587  the  court 
'  say :  "  Having  established  that  the  courts  had  the  power  to  make  the  ap- 
pointment and  order  the  services,  it  follows  as  a  necessary  l^;al  conse- 
quence that  the  person  appointed  and  who  rendered  them  was  entitled  to 
a  just  compensation.  This  was  of  course  to  come  from  the  county,  that 
being  the  municipality  to  which,  under  our  system,  all  such  expenses  are 
chargeable.  The  liability  of  the  county,  therefore,  results  from  the  exist- 
ence and  exercise  of  the  power :  not  perhaps  because  the  court  is  author- 
ized to  contract  for  the  county  or  its  officers ;  for,  strictly  speaking,  it  has 
no  such  power ;  but  because  the  law,  which  gave  the  power  to  order,  im- 
plied the  promise  to  pay.  This  is  agreeable  to  the  general  doctrine  that 
whoever  knowingly  receives  or  assents  to  the  services  of  another,  which 
are  of  value  and  contribute  to  his  benefit,  impliedly  undertake  to  pay  such 
sum  as  the  services  are  reasonably  worth." 

The  Indiana  court  deny  the  right  of  the  court  to  compel  counsel  to  ap- 
pear in  defence  of  paupers ;  they  base  their  decision  in  part  on  a  clause  in 
the  State  constitution  providing  "  that  no  man's  particular  services  shall 
be  demanded  without  just  compensation."    Webb  v.  Baird.  6  Ind.  13. 

In  conflict  with  the  views  expressed  in  the  above  note,  is  the  following 
opinion  of  an  eminent  American  text-writer :  "  Can  counsel  thus  assigned 
sustain  an  action  against  the  county  for  their  fees  ?  The  first  impression 
is  in  the  n^^tive.  Counsel  are  officers  of  the  court,  and  are  obliged  as 
such  to  render  to  the  court  any  services  that  may  be  necessary  to  the 
maintenance  of  public  justice.  Counsel,  with  the  emoluments  must  take 
the  burdens  of  their  profession.  Among  the  burdens  is  the  gratuitous 
defence  of  the  poor;  and  the  remuneration  for  this,  in  those  cases  in 
which  no  remuneration  can  be  had  from  the  State,  must  be  found,  it 
is  urged,  in  the  general  income  of  a  profession  of  which  such  service 
is  one  of  the  incidents,  as  well  as  in  the  consciousness  of  duty  per- 
formed. For  these  and  other  reasons,  it  has  been  held  that  counsel 
cannot  recover  from  the  county  commissioners  compensation  for  such 
services.  Yet  a  more  careful  examination  teaches  us  that  this  view 
is  not  consistent  either  with  English  precedent  or  sound  public  pol- 
icy. Counsel  for  the  defence  are  as  essential  to  the  due  examina- 
tion of  the  case  as  are  counsel  for  the  prosecution ;  and  to  have  the 
services  of  the  one  unremunerated  is  as  impolitic  as  it  would  be  to 
have  the  services  of  the  other  unremunerated.  If  the  State  pays  to 
convict  its  guilty  subjects,  it  should  pay  also  to  acquit  such  as  are 
innocent."    3  Wharton  Crim.  Law  (7th  ed.,  1874),  §  3006. 
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Jones 

V, 

Morgan. 

[Advance  Case,  Calif omia,    August  18, 1885.) 

The  statute  requiring  that  the  board  of  supervisors  shall  audit  claims 
against  the  county  and  order  them  paid  before  a  valid  warrant  can  issue, 
Aeld,  in  a  petition  for  a  writ  of  mandamus,  that  an  averment  that  the 
board  of  supervisors  audited  and  allowed  said  claim  of  plaintiff*  and  or- 
dered the  auditor  of  said  county  to  draw  a  warrant  on  defendant,  as  coun- 
ty treasurer,  for  the  same,  was  sufficient  without  an  express  averment  that 
said  claim  was  ordered  paid  by  said  board  of  supervisors. 

The  official  position  of  a  district  attorney  of  a  county  would  render  any 
contract  made  between  him  and  the  county  supervisors  providing  for 
compensation  for  work  falling  within  the  scope  of  his  official  duties,  in 
addition  to  his  regular  salary,  absolutely  void.  But  a  contract  on  the  part 
of  the  county  to  retain  a  district  attorney  to  attend  to  county  litigation  in 
another  county,  after  his  term  of  office  has  expired,  is  valid  and  binding  on 
the  county  where  such  contract  was  entered  into  in  good  faith  on  both 
sides. 

Commissioners'  decision. 

Department  i.     Appeal  from  superior  court,  county  of 
Butte. 
John  H.  Gray  for  appellant. 
T.  B.  Reardon  &  Son  for  respondent. 

Foote,  C. — The  plaintiff  brought  a  petition  for  a  writ  of 
mandate  in  the  superior  court  of  Butte  county,  facts. 

against  the  defendant,  as  treasurer  of  that  county,  the  object 
being  to  compel  the  treasurer  to  pay  a  warrant  issued  to  the 
plaintiff  previously  by  the  auditor  of  the  said  county.  In 
referring  to  the  action  of  the  board  of  supervisors  of  said 
county,  in  his  petition  the  plaintiff,  among  other  things,  avers : 

"  That  at  the  said  December  session  of  said  board  of  super- 
visors the  said  board  audited  and  allowed  said  claim  of  plain- 
tiff in  the  sum  of  $500,  and  ordered  the  auditor  of  Butte 
county  to  draw  a  warrant  in  favor  of  plaintiff  on  the  defend- 
ant, as  treasurer  of  said  county,  for  said  sum  of  $500.*' 

This  petition  was  demurred  to  and  answered  at  the  same 
time.     The  grounds  of  demurrer  were  "  that  the  petition  did 
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not  State  facts  sufficient  to  authorize  the  court  to  grant  the 
writ  of  mandate,  or  to  give  any  relief."  The  demurrer  was 
overruled.  A  trial  on  the  merits  was  then  had  of  the  case  bj 
the  court,  a  jury  being  waived.  The  judgment  of  the  court 
was  to  order  a  peremptory  writ  of  mandate  as  prayed  for, 
and  for  costs  against  the  defendant.  A  new  trial  was  moved 
for  and  denied.  On  this  motion  a  statement  was  agreed  upon 
in  open  court,  and  by  a  stipulation  it  was  afterwards  agreed 
that  it  should  be  the  statement  upon  appeal.  From  the 
judgment  of  the  court,  and  its  order  denying  the  motion  for 
a  new  trial,  an  appeal  was  taken. 

The  only  ground  relied  on  in  argument  by  the  appellant 
to  reverse  the  court  below  in  its  ruling  on  the  demurrer  is 
that  the  complaint  did  not  set  out,  in  reference  to  the  claim 
of  plaintiff,  "  it  was  ordered  paid,"  in  the  very  language  of 
the  statute.  The  complaint  recited  that  the  board  of  super- 
visors of  Butte  county  "  audited  and  allowed  said  claim  of 
plaintifi  in  the  sum  of  $500,  and  ordered  the  auditor  of  Butte 
county  to  draw  a  warrant  in  favor  of  plaintiflf  on  the  defend- 
ant, as  treasurer  of  said  county,  for  said  sum  of  $500." 

It  further  alleged  "  that  on  the  twelfth  day  of  December, 
1884,  the  auditor  of  said  county  of  Butte,  in  pursuance  to 
said  order  of  the  said  board  of  supervisors  of  said  county, 
issued,  drew,  and  delivered  to  plaintiflf  a  warrant  for  said  sum 
of  $500." 

The  allegations  in  the  complaint  thus  demurred  to  were, 
we  think,  entirely  full  and  sufficient  A  similar  complaint  to 
the  one  under  discussion  was  held  to  be  good  by  this  court 
in  the  case  of  Connor  v.  Morris,  23  Cal.  451. 

Upon  the  trial  of  the  case  at  bar  it  was  stipulated  by  coun- 
sel in  open  court  that  the  only  questions  and  issues  to  be  sub- 
mitted to  the  court  were:  (i)  Is  the  petitioner  the  party 
beneficially  interested,  and  owner  of  the  warrant  set  forth  in 
the  petition  ?  (2)  Has  the  warrant  set  forth  in  the  petition 
been  duly  presented  to  the  defendant  for  payment,  and  pay- 
ment demanded  thereof,  and  payment  refused?  (3)  Has 
plamtiff  (petitioner)  suffered  any  damage  by  reason  of  the 
refusal  of  defendant  to  pay  the  warrant  set  out  in  the  petition? 
(4)  Is  the  warrant  set  forth  in  the  petition  founded  on  a  legal 
claim  against  the  county  of  Butte  ? 

The  court  found  that  the  warrant  was  the  property  of  the 
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petitioner;  that  it  was  duly  presented  to  and  refused  pay- 
ment by  the  defendant ;  and,  by  reason  of  such  refusal  to  pay 
it,  no  damage  had  resulted  to  the  plaintiff. 

Upon  the  first  three  propositions  there  can  be  no  doubt  of 

the  correctness  of  the  findings,  and  this  is  so  plain     

that  discussion  of  them  is  needless.  It  is  strenu-  wiS"*o55)^lS 
ously  argued  by  the  appellant  that  the  board  of  **^'^'**^^ 
supervisors  of  Butte  county  never  ordered  the  claim  of  the 
petitioner  to  be  paid ;  but  in  his  answer  to  the  petition  he 
did  not  deny  the  allegations  of  the  complaint  upon  that,  point ; 
hence  those  allegations  are,  by  the  pleadings,  admitted  to  be 
true.  It  being  thus  virtually  admitted  by  the  pleadings  that 
the  question  raised  by  the  appellant,  above  alluded  to,  is  with, 
out  the  issues  to  be  tried,  and  that,  too,  by  the  act  of  the  de- 
fendant, he  cannot  be  heard  to  complain  here.  The  appel- 
lant further  contends  that  the  trial  court  erred  in  overruling 
his  objection  to  the  introduction  of  warrant  "  No.  773"  in 
evidence ;  but  as  the  objector  did  not  see  proper  to  include 
in  the  stipulation  of  issues  to  be  passed  on  by  the  court  any 
question  as  to  the  validity  of  the  warrant  on  its  face,  but  ex- 
pressly agreed  to  exclude  it,  by  agreeing  that  the  issues  thus 
submitted  by  the  stipulation  were  the  only  issues,  he  could 
not,  under  those  issues  thus  limited,  be  heard  legally  to  ob- 
ject to  the  introduction  of  the  warrant  in  evidence,  nor  can 
we  entertain  such  objection  here. 

As  to  the  point  made,  that  the  contract  was  void,  and  the 
warrant  likewise,  because  the  petitioner  sought 
to  have  his  salary  increased,  and  that  in  allowing  S?''^  ^. 
his  claim,  and  ordering  the  warrant  to  be  drawn 
for  it,  the  board  of  supervisors  of  Butte  county  increased  his 
salary,  it  is  plain,  from  the  evidence,  that  no  such  thing  was 
in  contemplation  or  was  done. 

The  evidence  shows  that  the  petitioner  was  district  attorney 
of  Butte  county  up  to  January  5,  1885;  that  the  board  of 
supervisors  of  that  county  employed  him  to  attend  to  a  case 
which  was  not  to  be  tried  until  his  term  of  office  should  ex- 
pire ;  that  the  case  had  been  transferred  before  his  employ- 
ment to  Sutter  county ;  and  that  the  petitioner  was  retained 
to  go  into  that  county  and  look  after  the  case  and  protect  the 
interests  of  Butte  county.  The  board  of  Supervisors  in  their 
discretion  certainly  had  the  power,  in  this  .sort  of  a  case,  to 

9  Cor.  Gas.— 19 
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employ  counsel  to  attend  to  Butte  county's  interests  in  Sutter 
county,  and  the  fact  that  they  retained  their  then  district  at- 
torney to  go  out  of  his  own  county  and  attend  to  the  case 
like  any  other  attorney,  and  agreed  to  pay  him  for  it,  was  not 
an  increase  of  his  salary  for  anything  he  had  done,  or  ought 
to  have  done,  or  was  to  do,  while  holding  his  office  in  Butte 
county. 

But  the  last  and  most  important  objection  raised  by  the 
defendant  is  that  the  contract  on  which  the  claim 
??^™SSy  ^®  based  is  void,  for  the  reason,  as  he  contends,  that 
?SthcSS5S^  neither  the  petitioner  could  make  such  a  contract 
with  the  board  of  supervisors  nor  the  board  of  su- 
pervisors  with  him.  •  In  this  connection  it  is  urged  that  a  dis- 
trict attorney,  being  by  law  the  legal  adviser  of  the  board  of 
supervisors  of  his  county,  cannot  make  any  ^contract  with 
them  as  to  any  employment  which  entails  any  payment  of 
money  to  him  other  than  his  compensation  fixed  by  law.  It 
is  urged  that  this  cannot  be  done,  because  as  a  county  oflScer 
the  district  attorney  cannot  contract  with  the  board  of  super- 
visors of  a  county,  he  being  like  a  director  in  a  corporation, 
or  a  member  of  a  town  council,  or  a  member  of  such  board 
of  supervisors. 

The  district  attorney  is  the  legal  adviser  of  the  board  of 
supervisors  of  his  county,  and  as  to  all  cases  of  the  county 
pending  in  the  courts  which  it  is  his  duty  as  district  attorney 
to  appear  in  and  conduct,  he  can  make  no  contract  with  that 
board  to  receive  any  compensation  outside  of  that  allowed 
him  by  law ;  but  when  it  is  sought  by  that  board  to  secure 
his  services  as  an  attorney-at-law,  and  the  services  are  to  be 
rendered  outside  of  the  county  of  which  he  is  district  attor- 
ney, and  the  contract  for  their  rendition  is  made  in  good 
faith,  and  thej'^  are  of  a  character  for  which  such  a  board,  in 
its  discretion,  has  the  lawful  right  to  employ  counsel,  we  are 
not  prepared  to  say  it  cannot  be  done. 

The  case  of  Mayor,  etc.,  v.  Muzzy,  33  Mich.  62,  is  a  case  in 
point.  Muzzy  was  an  attomey-at-law,  and  also  mayor;  and 
councilman  of  the  town  of  Niles.  While  occupying  the 
municipal  office,  that  corporation  employed  him  as  an  attor- 
ney-at-law, through  its  council,  to  attend  to  a  suit  in  which 
it  was  interested  in  a  neighboring  court.  He  attended  to 
the  case  in  that  tribunal,  demanded  his  fee,  it  was  refused 
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payment,  and  he  brought  suit  for  it  On  the  part  of  the  town 
the  point  was  urged  that  by  reason  of  Mr.  Muzzy  being  a 
municipal  officer  he  could  not  claim  pay  for  his  services  as 
an  attomey-at-law ;  but  the  Supreme  Court  of  Michigan  de- 
clared that  he  was  entitled  to  pay  for  such  services,  as  there 
had  not  been  shown  in  the  case  any  fraudulent  or  collusive 
conduct  on  his  part,  or  that  of  any  other  of  the  municipal 
officials. 

In  Kansas  a  county  attorney  recovered  for  services  per- 
formed upon  an  implied  contract,  in  prosecuting  a  criminal 
action,  in  a  county  of  which  he  was  not  an  officer,  the  action 
being  one  in  which  his  county  was  interested.  Huffman  v. 
Board  Com'rs  Greenwood  Co.,  23  Kan.  281. 

We  hold  to  the  doctrine  held  heretofore  by  this  court  in 
the  cases  of  Andrews  v.  Pratt,  44  Cal.  317,  and  San  Diego  v. 
San  Diego  and  La.  R.  R.  Co.,  44  Cal.  106 ;  but  they  were  dis- 
similar to  the  case  under  consideration.  The  petitioner 
here  is  neither  a  member  of  the  board  of  supervisors  of  a 
county,  nor  a  stockholder  or  director  of  a  railroad  corpora- 
tion, seekmg  to  contract  \yith  himself  on  the  part  of  the  cor- 
poration or  board  of  which  he  is  a  member. 

There  does  not  appear  in  the  record  before  us  any  evi- 
dence that  the  petitioner  has  been  guilty  of  the  least  bad 
fiEiith  in  making  his  contract  with  the  board  of  supervisors  of 
Butte  county,  or  that  he,  or  any  one  for  him,  has  exercised 
any  undue  influence  over  that  board  in  the  matter ;  neither 
is  it  evidenced  in  any  way  that  such  board  of  supervisors 
was  beneficially  interested  in  the  claim,  or  were  actuated 
throughout  the  transaction  by  any  motive  save  that  proceed- 
ing from  an  honest  desire  as  guardians,  so  to  speak,  of  pro- 
tecting, to  the  best  of  their  skill  and  judgment,  the  interests  of 
said  county  and  in  the  utmost  good  faith  towards  all  con- 
cerned. 

We  are  of  the  opinion  that  the  judgment  and  the  order  of 
the  court  denying  a  new  trial  ought  to  be  affirmed. 
We  concur— Searles,  C.  ;  Belcher,  C.  C. 
By  the  court    For  the  reasons  g^ven  in  the  foregoing  opin^ 
ion  the  Judgment  and  order  are  affirmed. 
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Mangam,  as  Administratrix,  etc.^ 

V. 

City  of  Brooklyn. 

(98  New  York  Reports,  585.) 

The  provision  of  the  State  Constitution  (Art.  3,  §  18),  prohibiting  the 
legislature  from  passing  a  private  or  local  bill  "creating,  increasing  or  de- 
creasing fees,  percentage  or  allowances  of  public  officers,  during  the  tenn 
for  which  said  officers  are  elected  or  appointed,"  does  not  apply  to  officers 
receiving  fixed  salaries  ;  it  includes  only  those  irregular  and  uncertain 
modes  of  compensating  public  servants  indicated  by  words  of  like  meaning 
with  fees,  percentage,  etc. 

The  provision  of  the  act  of  1877  (§  6,  chap.  459,  Laws  of  1877),  in  relation 
to  the  salaries,  etc.,  of  officers  of  the  city  of  Brooklyn,  which  declares  that 
the  act  "  shall  not  apply  to  any  officer  who,  under  the  provisions  of  the 
Constitution,  cannot  have  their  fees,  percentage  or  allowances  increased 
during  their  present  terms  of  office,"  and  the  similar  provision  of  the  act  of 
I879  (§  7.  chap.  467,  Laws  of  1879),  amendingsaid  act  of  1877,  have  reference 
to  the  constitutional  provision  above  referred  to.  It  was  not  the  intent 
of  the  legislature,  however,  to  limit  the  operation  of  said  acts  to  subsequent- 
ly elected  or  appointed  officers,  but  simply  to  save  them  from  possible 
condemnation  as  being  in  conflict  with  the  Constitution. 

Where,  therefore,  under  the  act  of  1877,  the  common  council  of  the  city 
reduced  the  salaries  of  patrolmen  from  $1100  to  $1000,  the  same  deduction 
being  also  made  by  the  act  of  1879,  ^^/t/,'that  the  salary  of  a  policeman 
then  in  office  was  thereby  lawfully  reduced. 

AppEALfrom  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  September  9,  1884,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Erastus  Cooke  for  appellant. 

John  A,  Taylor  for  respondent. 

RUGER,  Ch.  J.— The  plaintiflF  brought  this  action  to  recover 
Pacts.  the  sum  of  $ioo,  for  each  of  the  years  1879,  '880, 1881 
and  1882,  as  the  balance  of  her  intestate's  salary  as  policeman  in 
the  city  of  Brooklyn,  alleged  to  be  remaining  unpaid  by  the 
defendant.     Said  intestate  was  appointed  policeman  prior  to 
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1877.  The  claim  is  made  by  virtue  of  the  charter  of  that  city, 
appearing  in  chapter  863,  Laws  of  1873,  which  fixed  the  com- 
pensation of  patrolman  at  the  sura  of  $1100  per  annum.  It 
is  answered  to  this  claim  that  the  common  council  of  Brooklyn, 
by  virtue  of  authority  conferred  upon  them  in  chapter  459, 
Laws  of  1877,  have  reduced  the  annual  compensation  payable 
to  patrolmen  in  that  city  from  $1100  to  $1000.  It  is  also 
claimed  that  the  same  reduction  was  effected  by  chapter  467  of 
the  Laws  of  1879.  I^  ^^^  validity  of  the  reduction  made  under 
either  authority  is  established,  it  constitutes  a  defence  to  the 
plaintiff's  cause  of  action.  The  appellant  asserts,  however, 
that  these  acts  do  not  affect  the  questions  in  dispute,  for  the 
reasons : 

First  That  both  of  them  were,  by  their  terms,  restricted  to 
officers  to  be  thereafter  elected  or  appointed ;  and 

Second.  In  case  the  first  proposition  fails,  that  such  acts  are 
obnoxious  to  the  provisions  of  section  18,  article  3  of  the  Con- 
stitution, as  being  local  bills,  and  "  creating,  increasing  or  de- 
creasing fees,  percentage  or  allowances  of  public  officers  dur- 
ing the  term  for  which  said  officers  are  elected  or  appointed." 

The  first  proposition  depends  upon  the  meaning  and  effect 
to  be  ascribed  to  the  following  sections  of  the  acts  in  question : 
Section  6  of  chapter  459,  Laws  of  1877,  and  section  7  of  chap- 
ter 467  of  the  Laws  of  1879,  is  similar,  reads  as  fol-  i^iSJ^o"  S5 
lows:  "The  provisions  of  this  act  shall  not  apply  J^*'"^*  *^ 
to  any  officers  who,  under  the  provisions  of  the  Constitution, 
cannot  have  their  lees,  percentages  or  allowances  increased 
or  diminished  during  their  present  terms  of  office ;  but  said 
provisions  shall  apply  to  all  of  those  hereafter  elected  or  ap- 
pointed to  perform  any  service  within  the  city  of  Brooklyn." 
The  language  of  this  section  is  upon  its  face  ambiguous  and 
equivocal,  and  requires  an  inquiry  into  its  meaning  before  the 
provisions  of  the  act  can  be  understandingly  enforced. 

In  a  proper  sense  there  are  no  public  officers  in  the  State, 
whose  compensation  may  not  be  increased  or  diminished  by  the 
legislature  during  their  terms  of  office,  except  those  of  gover- 
nor, lieutenant-governor  and  other  State  officers  named  in  the 
Constitution,  judges  of  the  Court  of  Appeals  and  justices  of  the 
Supreme  Court,  county  judges  and  surrogates.  These  are, 
by  the  terms  of  the  Constitution,  expressly  exempted  from 
the  power  of  the  legislature  to  diminish,  and  in  some  cases  to 
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increase^  during  their  existing  terms.  None  of  these  persons, 
however,  are  oflBcers  of  the  city  of  Brooklyn  or  paid  from  its 
treasury,  and  they  are  not,  therefore,  the  officers  referred  to 
by  the  acts  in  question.  All  other  public  officers  are  subject 
to  the  power  of  the  legislature  to  increase  or  diminish  their 
compensation  at  any  time,  provided  it  be  done  by  general  law. 
In  a  strict  sense,  therefore,  the  language  of  this  exception 
does  not  apply  to  the  officers  in  question,  for  the  inhibition  is 
against  such  legislation  by  local  or  private  bills  only,  and 
not  to  enactments  accomplishing  these  objects  by  general 
law. 

In  accordance  with  settled  canons  for  the  construction  of 
statutes,  however,  some  effect  must  be  given  to  all  of  the  Ian. 
g^age  employed  in  framing  them,  provided  the  intent  of  the 
legislature  is  discoverable  from  the  words  employed,  or  other 
sources  of  information  open  to  the  consideration  of  the  court, 
and  such  construction  is  reasonable  and  does  not  lead  to  absurd 
or  unjust  results. 

It  is  quite  obvious,  from  the  language  of  the  act,  that  the 
legislature  had  in  mind  section  i8  of  article  3  of  the  Constitu- 
tion in  framing  it,  because  they  use  the  precise  language  em- 
ployed in  that  section  in  describing  the  class  of  officers  who  are 
not  to  be  affected  by  its  provisions.  Thus,  they  say  it  is  those 
officers  "  who,  under  the  provisions  of  the  Constitution,  cannot 
have  their  fees,  percentage  or  allowances  increased  or  dimin- 
ished during  their  present  terms  in  office."  This  language  is 
used  in  section  18,  article  3,  and  in  no  other  place  in  the  Con- 
stitution, and  unless  held  to  apply  to  that  section,  it  must  be 
denied  any  application  whatever.  It  does  not  follow,  from 
this  circumstance,  however,  that  we  must  give  it  the  effect 
claimed  for  it  by  the  appellant.  It  is  quite  clear,  if  the  legis- 
lature intended  the  provisions  of  the  act  to  apply  only  to  fu- 
ture elected  officers,  that  any  reference  to  the  constitutional 
provision  was  utterly  unnecessary,  as  their  power  of  legislation 
over  that  subject  was  undeniable.  It  is  also  quite  obvious, 
from  the  inclusion  of  the  official  names  of  the  officers  in  ques- 
tion in  the  provisions  of  the  act,  and  the  clauses  specially  pro- 
viding that  the  amount  of  their  compensation  should  be  left 
to  the  power  of  the  common  council  to  regulate,  that  the  leg- 
islature did  not  suppose  they  were  transcending  their  consti- 
tutional power  in  legislating  as  they  did.     If  the  legislature 
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had  intended  that  the  act  should  aflfect  subsequently  elected 
or  appointed  officers  only,  they  would  have  said  so  directly, 
and  omitted  all  reference  to  the  constitutional  provisions. 

It  would  seem,  therefore,  that  the  first  clause  of  section  6 
was  inserted  merely  as  a  tentative  provision  to  save  the  act 
from  possible  condemnation  as  being  in  conflict  with  the  Con- 
stitution. 

It  is  evident,  from  the  consideration  suggested,  that  no  con- 
clusive inference  can  be  drawn  from  the  insertion  of  the  clause 
in  question,  that  the  legislature  intended  thereby  to  exempt 
oflBcers  from  the  operations  of  the  act  who  would  otherwise 
be  included  in  its  provisions,  but  it  would  seem  that  they  in- 
tended to  leave  the  act  open  in  that  rejgpect,  to  be  determined 
by  the  solution  of  the  question  asto  their  constitutional  power 
to  pass  it.  The  act  is  clearly  hypothetical,  and  its  true  read- 
ing, if  paraphrased  according  to  its  apparent  object  and  mean- 
ing, would  be  as  follows :  This  act  shall  not  aflfect  any  officers 
named  therein  whose  compensation  cannot  constitutionally 
be  mcreased  or  diminished  during  their  existing  terms :  and 
if  so  read,  there  is  afforded  no  room  for  the  contention  that 
the  legislature  intended  thereby  to  exempt  the  existing  police 
force  from  its  operation. 

We  thus  arrive  at  the  question  whether  the  statutes  referred 
to  violate  section  18  of  article  3  of  the  Constitution. 

It  is  quite  certain  that  the  act  of  1877  does  not  infringe  upon 
its  letter,  and  it  is  only  by  a  resort  to  principles  of  construc- 
tion that  the  appellant  can  hope  to  nullify  its  provisions. 

The  Constitution  prohibits  the  legislature,  by  local  or  pri- 
vate bills,  from  increasing  or  diminishing  the  '*  fees,  percent- 
age or  allowances"  of  certain  officers  during  existing  terms 
of  office.  The  act  of  1877  refers  only  to  salaries,  and  does 
not  purport,  in  itself,  either  to  mcrease  or  diminish  those,  but 
attempts  only  to  confer  power  upon  the  common  council  to  fix 
and  regulate  such  salaries  as  are  payable  from  the  municipal 
treasury. 

The  appellant  claims,  however,  that  the  act  is  within  the 
spirit  and  meaning  of  the  constitutional  provisions,  ^^j;  *^*J 
and  that,  therefore,  the  attempt,  by  the  common  ?S5^Sfl°"^ 
counal,  to  reduce  the  patrolmen's  salaries  was  meflfectual. 
The  rules  applicable  to  the  construction  of  constitutional  pro- 
visions arc  the  same  generally  as  those  applying  to  statutes. 
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and  the  object  in  both  cases  is  to  arrive  at  the  intention  of 
the  law-makers. 

If  the  meaning  of  a  given  provision  be  clear  and  unambigu- 
ous, and  leads  to  no  absurd  or  unjust  result,  it  leaves  no  room 
for  the  application  of  rules  of  interpretation,  and  must,  there- 
fore, be  enforced  according  to  its  letter  and  spirit.  Potter's 
Dwarris  on  Stat,  and  Const.  9;  Jackson  v,  Lewis,  17  Johns. 
475.  It  was  said  in  Newell  v.  People,  3  Seld.  97, "  Whether 
we  are  considering  an  agreement  between  parties,  a  statute 
or  a  constitution,  with  a  view  to  its  interpretation,  the  thing 
we  are  to  seek  is  the  thought  which  it  expresses.  To  ascertain 
this  the  first  resort  in  all  cases  is  to  the  natural  signification  of 
the  words  employed  in.  the  order  and  grammatical  arrange- 
ment in  which  the  framers  of  the  instrument  have  placed  them. 
If  thus  regarded,  the  words  embody  a  definite  meaning  which 
involves  no  absurdity  and  no  contradiction]between  different 
parts  of  the  same  writing,  then  that  meaning  upon  the  face 
of  the  instrument  is  the  one  which  alone  we  are  at  liberty 
to  say  was  intended  to  be  conveyed.'*  See,  also,  McCluskey 
'  V.  Cromwell,  1 1  N.  Y.  602  ;  Johnson  v,  H.  R.  R.  R.  Co.,  49  Id. 
455.  If  the  words  used  in  a  statute  are  susceptible  of  different 
meanings,  that  one  must  be  ascribed  to  them  which  accords 
with  the  natural  and  obvious  signification  and  import  of  the 
language  used.  For  the  purpose  of  arriving  at  an  understand- 
ing of  its  signification,  it  is  the  duty  of  the  courts  to  examine 
the  whole  act,  and  by  a  comparison  of,  and  a  consideration  of 
its  various  clauses  and  provisions,  determine  the  meaning  of 
any  doubtful  or  ambiguous  phraseology  used  therein.  Beebee 
V.  Griffing,  14  N.  Y.  244,  But  where  the  same  words  are  used 
in  different  parts  of  the  same  act,  in  connection  with  the  same 
subject-matter,  it  is  contrary  to  settled  rules  of  construction 
to  give  them  different  meaning,  in  the  several  places  where  they 
occur.  It  was  said  by  Lord  Denman  m  Reg.  v.  The  Com.  of 
the  Poor  Laws,  cited  in  Potter's  Dwarris,  195  •  *'  We  disclaim 
altogether  the  assumption  of  any  right  to  assign  different  mean- 
mgs  to  the  same  words  in  an  act  of  Parliament  on  the  ground 
of  a  supposed  general  mtention  m  the  act,  we  think  it  neces- 
sary to  give  a  fair  and  reasonable  construction  to  the  language 
used  by  the  legislature ;  but  we  are  not  to  assume  the  unwar- 
rantable liberty  of  varying  that  construction  for  the  pqrpose 
of  making  the  act  consistent  with  any  views  of  our  own.'*  Fol 
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lowing  the  rule  referred  to  m  examining  the  question  present- 
ed for  our  consideration,  we  can  see  no  reasonable  ground  for 
holding  that  salaries  ot  public  oflScers  are  included  in  the  pro- 
vision in  question. 

The  omission  of  the  word  "  salaries/'  and  the  use  of  the 
rajther  uncommon  word  *  allowances"  in  section  ..s^^L^m^.,,^ 
18,  considered  by  itself,  would  be  quite  signifi.  oi^^^^S^p. 
cant,  and  suggestive  of  great  doubt  as  to  the  "^'■^ 
real  signification  of  the  provision,  but  when  considered 
m  connection  with  other  occasions  where  the  framers  of 
the  Constitution  and  the  law-makers  have  been  called 
upon  to  express  themselves  on  the  subject  of  payments 
to  public  servants,  we  shall  find  a  uniform  and  invariable  use 
of  language,  showing  that  the  respective  phrases  of  "  compen- 
sation," "  salary,"  and  "  allowances"  have  been  used  discrimi- 
natingly by  them,  and  with  a  perfect  understanding  of  their 
true  meaning.  Thus  we  find  that  the  Constitution  provides 
that  "  each  member  of  the  legislature  shall  receive  for  his 
services  an  annual  salary  of  $1500;"  but  senators,  when  serv- 
ing as  members  of  the  court  for  the  trial  of  impeachments,  and 
such  members  of  the  assembly  as  shall  be  appointed  managers 
of  an  impeachment,  "shall  receive  an  additional  allowance  of 
$10  a  day."  §  6,  art  3.  The  governor  "shall  receive  for  his 
services  an  annual  salary."  §  4,  art.  4.  The  lieutenant-gover- 
nor shall  receive  for  his  services  an  annual  salary,  "  and  shall 
not  receive  or  be  entitled  to  any  other  compensation,  fee,  or 
perquisite  for  any  duty  or  service  he  may  be  required  to  per- 
form by  the  Constitution  or  the  law."  §  8,  art.  4.  The  secre- 
tary of  State,  treasurer,  and  attorney-general  shall  each 
"  receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected."  §  i,  art.  5.  A  stiperintendent  of  public  works 
**  shall  receive  a  compensation  to  be  fixed  by  law."  §  3,  art. 
5.  Three  deputy  superintendents  "shall  receive  for  their 
services  a  compensation  to  be  fixed  by  law.  Id.  Judges  of 
the  Court  of  Appeals  and  justices  of  the  Supreme  Court 
"shall  receive  for  their  services  a  compensation  to  be  estab- 
lished by  law,  which  shall  not  be  diminished  during  their 
oflBcial  terms."  §  14,  art  6.  It  is  provided  for  the  county 
judge  that  "  his  salary  and  the  salary  of  the  surrogate,  when 
elected  as  a  separate  otecer,  shall  be  established  by  law,"  and 
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'  shall  not  be  diminished  during  his  term  of  office. "  §  15,  art 
6.  The  compensation  of  the  clerk  ol  the  Court  of  Appeals 
'*  shall  be  fixed  by  law      §  20  art.  6. 

**  No  officer  whose  salary  is  fixed  by  the  Constitution  shall 
receive  any  additional  compensation.  Each  of  the  other  State 
officers  named  in  the  Constitution  shall,  during  his  continuance 
m  office,  receive  a  compensation  to  be  fixed  by  law,  which 
shall  not  be  increased  or  diminished  during  the  term  for  which 
he  shall  have  been  elected  or  appointed,  nor  shall  he  receive 
to  his  use  any  fees  or  perquisites  of  office,  or  other  compensa- 
tion."   (§  9,  art  10.) 

'*  Judicial  officers  in  office  when  this  Constitution  shall  take 
effect  may  continue  to  receive  such  fees  and  perquisites  of 
office  as  are  now  authorized  by  law,  until  the  first  day  of  July, 
1847."  §  II,  art  14.  "Any  person  holding  office  under  the 
laws  of  this  State,  who,  except  in  payment  of  his  legal  salary, 
fees  or  perquisites,"  shall  receive,  or  consent  to  receive,  "  di- 
rectly or  indirectly,  anything  of  value,"  etc.,  shall  be  deemed 
guilty  of  a  felony.    §  i,  art  15. 

It  is  seen  by  this  review  that  the  word  "allowances"  is  used 
in  the  Constitution  in  a  sense  entirely  different  and  distinct 
from  that  of  salary.  The  only  instance  in  which  it  is  employed, 
aside  from  the  section  in  question,  being  to  denote  something 
to  be  given  or  yielded  by  the  State  in  addition  to  a  stated  com- 
pensation, termed  a  salary.  The  generic  term  used  by  them 
to  cover  all  forms  of  payments  made  to  public  officers  for 
services  is  invariably  that  ot  compensation,  and  the  specific 
term  used  to  denote  payments  to  officers  having  a  fixed,  de- 
finite and  stated  compensation,  is  that  of  salary. 

A  brief  reference  to  the  action  of  the  several  conventions 
which  preceded  the  adoption  of  the  present  Constitution  will 
show  that  the  words  of  the  existing  section  were  deliberately  se- 
lected after  the  rejection,  by  the  people,  of  a  provision  couched 
in  more  comprehensive  language.  Among  the  sections  sub- 
mitted to  the  people  by  the  constitutional  convention  of  1867, 
was  the  following :  §  17.  "The  Legislature  shall  not  grant  any 
extra  compensation  to  any  public  officer,  servant  or  contract- 
or, nor  increase  or  diminish  any  compensation,  except  that  of 
judicial  officers,  during  their  term  of  office."  Proceedings 
and  Debates,  p.  3961,  Atlas  Ed.  This  provision,  together 
with  the  Constitution  of  which  it  was  a  part,  was  rejected  by 
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the  people.  Subsequent  to  this  rejection,  a  convention  assem- 
bled under  the  authority  of  chapter  884,  Laws  of  1872,  and 
framed  provisions  which,  after  being  revised  by  the  action  of 
the  subsequent  legislature,  resulted  in  the  submission  to  the 
people  of  the  Constitution  as  it  now  stands,  and  as  thus  sub- 
mitted it  was  approved  and  adopted  by  them. 

It  will  thus  be  seen  that  the  framers  of  the  Constitution, 
when  they  attempted  to  draw  provisions  specifically  limiting 
the  power  of  the  legislature  over  the  compensation  of  public 
officers,  used  the  most  appropriate,  natural  and  comprehensive 
language  adaptable  to  the  purpose  which  they  had  in  view,  and 
with  a  discriminating  sense  of  the  meaning  of  the  words  used 
by  them.  It  is  impossible  to  resist  the  conviction  that  by  the 
use  of  the  words  "  salary  and  "  compensation"  in  all  of  the 
provisions  attempting  the  inhibition  of  the  legislature  from 
interfering  therewith,  and  their  exclusion  from  the  clause  in 
question,  they  intended  to  exempt  persons  whose  services 
were  payable  by  a  fixed  and  stated  compensation  from  the 
operation  of  the  section.  It  will  also  be  observed  that  in  the 
structure  of  the  clause  referred  to,  the  words  first  used,  and 
presumably  those  to  which  the  most  importance  was  attached 
are  those  of  "  fees  and  percentages,"  and  then  follows  the  word 
"allowances,"  which  seems  to  have  been  employed  by  way  of 
repetition,  and  as  a  possible  cover  for  some  form  of  compensa- 
tion of  a  similar  character  not  included  in  its  previous  lan- 
guage. The  rule  embraced  in  the  maxim  of  noscitur  a  sociis 
seems  to  be  peculiarly  applicable  to  the  question  presented, 
and  requires  a  definition  of  the  word  **  allowance"  similar 
to  that  of  the  language  to  which  it  is  so  closely  allied. 

The  natural  interpretation  of  these  provisions  is  that  they 
were  intended  to  include  only  those  irregular, 
indefinite  and  uncertain  modes  of  compensat-  ^;s^^»  ^' 
ing  public  servants  which  were^  indicated  by 
words  of  like  character  and  meaning,  as  those  of  "fees," 
"percentages,"  etc.  The  case  of  McGaffin  v.  City  of 
Ci)hoes,  74  N,  Y.  389,  is  illustrative  of  the  rule  referred 
to.  There  the  words  "contract,  obligation  or  liability" 
were  held,  by  force  of  the  maxim  in  question,  to  exclude  liabil- 
ity for  torts ;  the  late  Chief  Judge  Church  saying  that "  words 
are  often  used  redundantly  or  repetitiously,  without  strict  re- 
gard to  the  meaning  of  each,  but  for  greater  caution  to  express 
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the  full  meaning  of  the  principal  subject  In  such  cases,  the 
maxim  noscitur  a  sociis  is  applied."  In  the  case  of  Corning 
V,  McCuUough,  I  N.  Y.  47,  it  was  held  that  a  clause  in  a 
statute  prescribing  three  years  limitation  **  for  any  forfeiture, 
or  cause,  the  benefit  and  suit  whereof  is  limited  to  the  party 
aggrieved,"  should  be  construed  as  meaning  actions  for  a 
forfeiture,  or  cause  of  action  of  like  nature  only,  and  not  to 
apply  to  cases  of  contract  liability.  See,  also,  Aikin  v.  Was- 
son,  24  N.  Y.  484 ;  Coffin  v,  Reynolds,  37  Id.  644. 

It  seems  to  us  that  we  cannot,  without  doing  violence  to  the 
meaning  and  intent  of  the  authors  of  the  Constitution,  ascribe- 
to  them,  by  the  use  of  such  a  word,  in  such  a  relation,  an 
intention  to  reach  and  affect  so  important  a  subject  as  that 
embraced  in  regulating  the  compensation  of  those  numerous 
^jxowAHOBg,  public  servants  whose  services  are  compensated  by 
fixed  salaries.  Whether  we  consider  the  ordinary  and  popular 
signification  of  the  word,  or  the  more  accurate  and  technical 
meaning  attached  to  it  by  lexicographers,  it  is  entirely  inap- 
propriate to  express  the  idea  of  a  fixed  compensation  adopted 
for  the  payment  of  services  rendered  by  one  person  to  another. 
The  word  "  allowance"  imports  the  voluntary  act  of  one  party 
in  doing  something  which  is  in  his  discretion  to  perform  or 
withhold  at  pleasure.  To  allow  implies  the  right  to  determine, 
and  is  the  act  of  a  superior  toward  a  dependant  granting  a 
privilege  which  he  has  authority  to  confer  or  deny.  It  does 
not  express  the  relations  existing  between  co-contractors, 
vendor  and  vendee,  or  employer  and  employee  where  there  is 
a  right  secured  by  contract  on  one  side,  and  no  power  of 
voluntary  action  on  the  other. 

Allowances  are  made  by  husband  to  wife,  parents  to  chil- 
dren, the  head  of  a  family  to  its  members,  superannuated  de- 
pendants and  servants,  from  the  benevolent  to  the  poor,  and 
in  cases  where  the  act  is  discretionary  with  the  donor,  as  a  re- 
ward for  benefits  conferred,  or  services  voluntarily  rendered 
by  one  to  another. 

Referring  to  some  of  the  uses  of  the  words  in  question 
adopted  by  the  legislature  in  statutes,  we  find  by  section  3, 
chapter  521,  Laws  of  1880:  "No  officer  or  person  who  is 
paid  a  salary  from  the  city  treasury  shall  receive  to  or  for 
his  own  use  any  fees,  costs,  allowances,  perquisites  of  dSiO^^ 
commissions,"  etc.,  and  the  comptroller  is  empowered  io 
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examine  any  such  officer  under  oath  touching  '*  the  amount 
of  any  fees,  costs,  allowances,  perquisites,"  etc.  Allowances 
have  been  authorized  to  be  made  by  the  court  to  parties  in 
actions  in  certain  cases,  and  extra  allowances  in  actions  to 
foreclose  mortgages,  for  partition  of  real  property,  and  to 
obtain  construction  of  wills,  etc.    (Code  of  Pro.  §§  303-309 ; 
and  Code  of  Civ.  Pro.  §§  3252,  3253);  also  for  expenses  of 
poor  witnesses  (§  i,  chap.  155,  Laws  of  1869),  and  so,  too,  in 
cases  of  divorce,  infancy,  lunacy  and  wards  of  court,  salvage, 
and  all  discretionary  awards.    They  are  also  made  to  sheriflFs 
on  attachment  proceedings  when  no  fixed  charges  are  provid- 
ed.    Code  of  Civ.  Pro.  §  656.    They  were  formerly  authorized 
in  some  special  cases  to  be  made  to  canal  contractors  for  work 
and  labor  (§  2,  chap,  273,  Laws  of  1841 ;  i   R.*S.  632,  §  37 ; 
653,  §^  1^^  77  \  655,  §  2),  and  to  compensate  appraisers  ap- 
pointed by  loan  commissioners.     3  Stat,  at  Large,  87,  §  35. 
Per  diem  allowances  were  made  to  the  justices  of  the  Supreme 
Court  in  addition  to  their  salaries,  and  it  was  provided  that 
the  compensation  of  those  residing  in  New  York  City  should 
not  thereby  be  deemed  to  be  reduced.    (Chap.  308,  §  9,  Laws 
of  1870.)    The  health  officer  receives  an  allowance  by  way 
of  commission  on    collections    from  coasters.     Chap.    302, 
Laws  of  1829.    The  clerks  of  the  senate  and  assembly  received 
an  allowance  for  stationery  (§  i,  chap,  i,  Laws  of  1859),  ^^^ 
were  to  receive  a  salary  and  no  extra  allowance  by  section  3, 
chapter  379,  Laws  of  1879.    Commissioner  of  public  accounts 
receives  z,per  diem  compensation  and  additional  allowance  for 
mileage.    Chap.   223,  Laws  of  1862.   Pilots  have  an  allow- 
ance for  extra  service  (§  8,  chap.  69,  Laws  of  1847),  ^  do  also 
receivers  of  insolvent  financial  and  life-insurance  companies* 
§1,  chap.  141,  Laws  of  1821 ;  §2,  chap.  3,  Laws  of  1841 ;  chap. 
442»  Laws  of  187 1 ;  chap.  902,  Laws  of  1869. 

To  the  uses  of  the  words  shown  by  these  citations,  others 
of  the  same  character  could  be  made  indefinitely,  and  we  have 
yet  to  discover  any  employment  of  the  word  "  allowance"  by 
law-makers  or  others  which  is  the  exact  equivalent  of  either  of 
the  words  "salary"  or  "compensation."  Reference  to  the  works 
of  the  lexicographers  shows  Webster's  definition  to  be,  i^  The 
act  of  allowing,  g^ranting  or  admitting."  "  Permission  or 
license."  "  That  which  is  allowed ;  a  portion  appointed ;  a 
limited  quantity  of  meat  and  drink  when  provisions  fall  short." 
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**  A  customary  deduction  from  the  gross  weight  of  goods.*' 
The  substance  of  the  definitions  in  Crabbe's  English  Syn- 
onyms is  that  an  allowance  is  gratuitous ;  it  ceases  at  the 
pleasure  of  the  donor.  Stipends  and  salaries  arc  the  requital 
of  some  supposed  service,  and  are  paid  yearly  or  at  even 
portions  of  a  year,  and  are  the  subject  of  contract  between 
the  parties. 

Worcester  gives  a  definition  similar  to  that  of  Crabbe,  but 
refers  to  the  word  "  salary"  as  one  of  the  synonyms  of  "  allow- 
ance/' distinguishing  them,  however,  by  stating  that  the  latter 
is  gratuitous  and  the  former  a  stated  compensation,  payable 
under  a  contract  Richardson's  English  Dictionary  gives, 
*'  to  permit,  to  concede,  to  suffer,  to  assent,  to  yield."  Other 
lexicographers  ^ive  definitions  similar  to  those  of  Worcester 
and  Crabbe,  and  seem  to  exclude  the  idea  tliat  the  terms  are 
analogous,  except,  perhaps,  in  a  very  loose  and  imperfect 
sense. 

tt  would  seem  from  the  foregoing  illustrations  that  the 
word  ^'allowance"  has  a  plain,  definite  and  precise  meaning 
attached  to  it  by  authors  and  law-makers,  and  the  duty  of 
the  court  to  enforce  it  as  it  reads,  is  clear  and  unmistakable. 
We  have  no  power,  and  it  is  not  our  office,  to  stretch  the 
meaning  of  words  used,  for  the  purpose  of  covering  an  ob- 
ject which  we  have  no  other  means  of  determining  to  have 
been  within  the  contemplation  of  the  authors  of  the  Constitn- 
tion,  than  that  of  the  language  employed  by  them.  It  there- 
fore seems  to  us  not  only  a  reasonable  but  a  neccessary 
inference  from  the  invariable  use  by  the  authors  of  the  Con- 
stitution of  the  words  "salaiy"  and  "compensation"  when 
referring  to  that  kind  of  payment  made  to  public  officers  by 
way  of  salary,  and  their  deliberate  exclusion  from  the  clause 
in  question,  that  they  did  not  intend  to  include  salaried  offi* 
cers  within  its  meaning. 

This  view  is  greatly  strengthened  by  the  express  provisions 
made  in  that  instrument  with  reference  to  the  immutability 
of  the  compensation  of  a  large  number  of  such  officers,  and 
the  inference  which  may  be  drawn  therefrom  that  they  did 
not  intend  to  enact  general  provisions  to  accomplish  a  similar 
object 

In  opposition  to  our  views  it  is  urged  that  such  a  construc- 
tion would  leave  no  subject  of  importance  for  the  provisions 
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in  question  to  operate  upon,  but  we  do  not  think  this  is  so. 
While  it  is  obvious  that  it  does,  to  a  certain  extent,  narrow  its 
application,  yet  a  large  body  of  public  officers  whose  com- 
pensation consists  solely  of  fees,'  percentages  and  allowances, 
such  as  sheriff's,  county  clerks,  registers  of  deeds,  coroners, 
port-wardens,  harbor-masters,  pilots,  commissioners,  health- 
officers,  justices,  constables,  and  others  who  might  be  named, 
are  still  left  to  be  affected  by  those  provisions  of  the  Consti- 
tution. 

We  are  quite  aware  of  the  great  importance  of  the  question 
presented,  and  of  the  divers  views  existing  with  reference 
to  it  by  judges  and  members  of  the  legal  profession ;  but  no 
sufficient,  reason  has  been  suggested,  as  we  think,  which 
authorizes  the  importations  into  the  Constitution  of  a  mean- 
ing which  does  not  flow  naturally  and  obviously  from  the 
language  employed  in  it. 

Other  minor  questions  raised  by  the  learned  counsel  for  the 
appellant  have  been  examined  by  us,  but  we  find  none  of 
sufficient  plausibilty  to  raise  serious  doubt  as  to  the  correct- 
ness  of  the  judgment  appealed  from.  The  judgment  should 
therefore  be  affirmed. 

All  concur. 


Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 

York 

V. 

Kelly,  Administratrix,  etc.,  Impleaded,  etc. 

(98  N€W  York  Reports,  467.) 

The  sureties  to  a  bond,  given  by  one  appointed  to  a  position  in  a  publie 
office,  for  the  faithful  dischat^e  of  his  duties,  are  not  dischai^ed  by  the 
imposition  of  new  duties,  which  are  distinct  and  separable  from  those 
protected  by  the  bond,  unless  they  render  impossible,  or  materially  hinder 
or  impede,  the  proper  and  just  performance  of  the  duties  so  guaranteed ; 
ud  this,  although  the  new  duties  so  imposed  expose  the  principal  to 
temptation,  and  give  broader  opportunity  for  dishonesty. 

^pon  the  appointment  of  B.  as  book-keeper  in  the  department  of  docks, 
in  the  city  of  New  York,  he  gave  a  bond  with  two  sureties  in  the  penal  sum 
ot  tsooo,  conditioned  that  he  would  "  truly  and  faithfully  perform  the 
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duties  that  may  be  legally  required  of  him  .  .  .  during  his  continuance 
in  the  office."  B.  was  required  to  assist  the  treasurer  in  receiving  and 
■  depositing,  to  the  credit  of  the  treasurer,  the  funds  of  the  department. 
He  embezzled,  at  various  times,  moneys  of  the  department,  amounting  in 
all  to  over  $40,000,  and  to  conceaf  this,  made  false  entries  of  deposits  in 
the  books,  or  omitted  to  make  any  entries  of  receipts.  In  an  action  upon 
the  bond  it  was  not  claimed  that  the  additional  duties  in  any  manner  im- 
peded or  hindered  the  faithful  performance  of  the  duties  of  book-keeper. 
The  complaint  was  dismissed  on  trial.  Held,  error ;  that  conceding  B. 
could  not  be  held  liable,  as  book-keeper,  for  the  whole  amount  embezzled 
(as  to  which  qucere),  as  there  was  a  clear  breach  of  the  condition  of  the 
bond,  the  amount  of  damages  resulting  therefrom  was  a  question  of  faa 
for  the  jury,  and  might  reasonably  have  been  found  to  have  at  least  equalled 
the  penalty. 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  November  5,  1884,  which 
affirmed  a  judgment  in  favor  of  defendant  Kelly,  entered 
upon  an  order  dismissing  the  complaint  on  trial. 

This  action  was  a  bond  given  by  William  W.  Bumham  upon 
his  appointment  as  book-keeper  in  the  department  of  docks  in 
the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion* 

D.  J.  Dean  for  appellant. 

Wallace  Macfarlane  for  respondent 

Finch,  J. — The  sureties  who  defend,  resist  the  action 
brought  upon  their  bond,  with  proof  which  they  claim  estab- 
DBFHicB  STATED  Ushcs  that  thclr  principal,  in  addition  to  the  duties  of 
book-keeper,  was  required  to  perform,  and  did  continuously 
perform,  the  duties  of  treasurer  of  the  department  of  docks; 
so  that,  besides  keeping  the  accounts,  which  was  his  specific 
duty,  he  was  intrusted  with  the  public  money,  and  exposed 
to  risks  and  temptations  not  contemplated  by  his  bondsmen. 
The  defence  founded  upon  this  fact  assumed  two  forms,  ex- 
pressed in  the  separate  grounds  upon  which  a  motion  for  the 
dismissal  of  the  complaint  was  based.  It  was  claimed,  first, 
that  the  added  employment  was  an  extension  of  the  risk  and 
liability  of  the  sureties  which  discharged  them  at  once  and 
entirely;  and,  second,  that  if  not  so  discharged,  and  remain- 
ing liable  for  Bumham's  false  book-keeping,  the  breach 
created  by  his  fraudulent  entries  was  merely  technical,  and 
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the  injury  flowed  from  an  embezzlement  not  protected  by  the 
bond. 

The  sureties  are  never  discharged  by  the  imposition  of  new 
duties  which  are  distinct  and  separable  from  those  protected 
by  the  guaranty,  unless  such  new  employment  renders  im- 
possible, or  materially  hinders  or  impedes,  the  i,o,o6inoH  of 
proper  and  just  performance  of  the  duties  guaran-  ^  ko?'^ 
teed.  Where  the  new  employment  is  separate  SStT'ncSS 
and  distinct,  and  in  no  respect  essentially  in-  ^^^^ 
terferes  with  the  duty  covered  by  the  bond,  the  imposition 
of  such  added  duty  is  wholly  a  matter  between  the  employer 
and  servant  with  which  the  sureties  have  no  concern.  For 
misconduct  as  to  the  new  employment,  the  bondsmen  are  in 
no  manner  responsible,  and  have  no  right  to  complain  so  long 
as  the  added  and  separable  duties  do  not  prevent  or  tend  to 
prevent  the  proper  and  just  performance  of  those  which  are 
guaranteed.  In  such  a  case,  if  misconduct  occurs,  the  sole 
question  is  whether  it  was  a  violation  of  the  duties  guaranteed, 
or  of  those  outside  of  the  bond  and  its  protection.  Ordinarily, 
that  proves  to  be  the  only  inquiry ;  and  in  all  the  cases  cited 
by  the  respondent  Was  the  substantial  point  of  investigation. 
Thus  in  Nat.  Mech.  B'k'g  Ass'n  v.  Conkling,  90  N.  Y.  116, 
to  which  our  attention  is  especially  called,  the  book-keeper 
had  been  promoted  to  the  office  of  teller.  When  we  held 
that  the  guaranty  related  wholly  to  the  duties  of  book-keeper, 
and  such  others  as  might  be  temporarily  added  while  he  re- 
mained such,  it  followed  that  his  promotion  to  a  new  office 
terminated  his  duties  as  book-keeper,  and  so  ended  his  respon- 
sibilities in  that  character,  and  of  course  the  liability  of  his 
sureties,  while  as  to  his  new  and  separate  duties,  the  sureties 
had  made  no  contract.  If  in  that  case  he  had  remained  book- 
keeper, the  liability  of  the  sureties  as  to  that  office  would  have 
continued,  although  the  duties  of  a  teller  had  been  added  to 
it  (Rochester  City  Bank  v.  Elwood,  21  N.  Y.  88),  unless  it 
further  appeared  that  his  failure  to  keep  correct  accounts  was 
naturally  and  necessarily  occasioned  by  the  pressure  or  inter- 
ference of  his  new  duties.  That  the  latter  exposed  him  to 
temptation,  or  gave  broader  opportunity  for  dishonesty,  is 
immaterial.  For  it  is  the  very  substance  of  the  contract  of 
the  sureties,  that  as  book-keeper  he  will  be  honest  and  faith- 
9  Cor^  €88.-20 
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£ul  whatever  temptation  may  approach.  By  their  bond  they 
vouch  for  his  integrity,  and  invite  the  employer  to  repose 
trust  and  confidence.  They  know  that  the  book-keeper  is  to 
be  introduced  into  the  office  and  the  business ;  that  the  whole 
range  of  the  employer's  transactions  must  come  under  the 
servant's  observation,  and  be  intrusted  to  his  silent  fidelity ; 
and  that  out  of  the  situation  will  necessarily  arise  unforeseen 
opportunities  and  temptations.  It  is  of  no  consequence  how  ' 
many  or  what,  so  long  as  they  in  no  respect  become  part  of, 
or  hinder  or  prevent,  his  gfuaranteed  duty,  or  the  preserva- 
tion of  his  guaranteed  integrity  in  rendering  the  services 
covered  by  the  contract  If  that  were  not  so,  proof  that  the 
money«drawer  in  the  book-keeper's  room  was  left  unlocked 
and  often  unwatched,  or  the  combination  of  the  safe  was  dis- 
closed to  him,  might  serve  as  a  defence  against  dishonestly 
kept  accounts.  In  People  v.  Pennock,  60  N.  Y.  426,  the  sole 
question  considered  was  whether  the  sureties  upon  a  super- 
visor's bond  were  liable  for  his  default  as  to  moneys  which  he 
was  not  authorized  to  receive  in  his  official  capacity.  The 
board  of  supervisors  had  directed  certain  moneys  to  be  paid 
to  him,  and  which  were  so  paid  without  legal  authority,  and 
this  court  held  that  as  to  such  sums,  his  default  was  not  within 
the  condition  of  the  bond.  The  decision  went  wholly  upon 
that  ground,  without  even  a  hint  that  the  imposition  of  the 
new  duty  discharged  the  real  and  existing  liability  of  his  sure- 
ties for  his  official  acts.  In  Ward  v.  Stahl,  81  N.  Y.  406,  the 
question  again  was  upon  the  construction  of  the  bond,  and 
whether  it  covered  anything  more  than  the  collection  of  village 
taxes.  In  People  v.  Vilas,  36  N.  Y.  460,  the  rule  as  to  private 
parties  and  the  ground  upon  which  it  rests  is  thus  stated: 
"  Any  alteration  in  the  obligation  or  contract  in  respect  of 
which  a  person  has  become  surety  without- consent  of  the 
latter,  extinguishes  his  obligation.  The  reason  upon  which 
the  rule  is  founded  is,  that  the  surety  has  never  made  the  con- 
tract upon  which  it  is  sought  to  charge  him."  In  all  these 
cases,  the  question  hinged  upon  the  construction  of  the  bond. 
If  the  employer  has  not  materially  altered  the  employment 
guaranteed ;  if  that  remains  as  contemplated  by  the  contract; 
it  is  no  defence  of  faithlessness  in  that,  to  say  that  employer 
and  servant  have  contracted  in  addition  for  new  services  with 
which  the  sureties  had  no  concern,  and  which  did  not  in  their 
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nature  interfere  with  or  injuriously  a£Fect  the  services  guar- 
anteed. 

It  is  not  here  pretended  that  the  additional  duties  imposed 
upon  Bumham  of  receiving  and  depositing  the  funds  of  the 
department  were  of  a  nature  to  prevent  or  in  any  manner  im- 
pede or  hinder  his  faithful  performance  of  the  duties  of  book- 
keeper. It  may  correctly  be  said  that  it  furnished  him  greater 
opportunity  for  embezzlement  and  so  put  temptation  in  his 
way.  But  precisely  that  suggestion  was  overruled  in  Roches- 
ter City  Bank  v.  Elwood,  supra.  There  the  bond  was  given 
for  the  faithful  discharge  by  the  principal  of  the  trust  reposed 
in  bim  as  assistant  book-keeper  of  the  bank.  In  consequence 
of  the  absence  of  the  cashier  and  the  duties  of  the  teller  hav- 
ing become  more  onerous,  the  assistant  book-keeper  was  re- 
quired to  assist  the  teller  in  keeping  the  credit  journal.  Avail- 
ing himself  of  that  opportunity.  Gold  credited  a  deposit  of 
$1625  as  $625,  and  embezzled  $1000  of  it.  The  court  con- 
ceded that  by  this  added  duty  imposed  upon  the  book-keeper 
the  latter  was  "  better  able"  to  cover  up  an  embezzlement  and 
conceal  it  from  detection.  There  was  thus  opportunity  and 
temptation  resulting  from  the  new  duty ;  but  it  was  held  that 
the  true  interpretation  of  the  bond  extended  to  Gold's  honesty 
in  his  position,  the  court  saying  that  "  the  contract  did  not  de- 
fine the  trust  reposed,  but  indicated  the  department  of  duty 
to  be  assigned  and  guaranteed  that  the  appointee  was  a  trust- 
worthy person  to  be  introduced  into  the  bank  to  discharge 
that  duty." 

The  sureties  were  held  liable.  The  new  opportunity  for 
wrongdoing  furnished  by  the  new  action  of  the  employer  was 
not  permitted  to  operate  as  a  defence.  If  the  rule  were  other- 
wise it  would  compel  the  employer  to  put  no  confidence  in 
the  honesty  of  the  book-keeper,  and  sedulously  guard  his 
money  and  valuables  against  any  opportunity  for  embezzle- 
ment. The  true  question  thus  is,  was  the  loss  inflicted  upon 
the  employer  within  the  condition  of  the  bond,  and  the  con- 
tract  of  the  sureties,  or  in  other  words,  was  the  contract 
essentially  altered  or  modified?  The  bond  recited  that  Burn- 
ham  had  been  appointed  to  the  office  of  book-keeper  of  the 
department  of  docks,  and  was  conditioned  that  he  should ''  in 
all  things  well,  truly  and  faithfully  perform  the  duties  that 
may  be  legally  required  of  him  to  perform  and  do  during  his 
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continuance  in  the  said  oflBce  of  book-keeper  of  the  depart- 
ment of  docks."  If  this  condition,  which  is  very  broad  in  its 
terms,  is  narrowed  by  the  recital,  and  limited  to  the  duties  of 
book-keeper  simply,  the  facts  show  that  those  duties  were 
not  faithfully  performed.  Burnham  not  only  emblezzled  the 
money  of  the  department,  but  made  false  entries  of  deposits  in 
the  books,  and  omitted  to  make  entries  of  receipts  which 
should  have  been  made,  and  all  this  purposely  and  with  a 
view  to  conceal  his  wrong. 

There  was  thus  a  breach  of  his  bond.  His  duties  as  book- 
keeper were  never  terminated  by  promotion  or  change  to  a 
new  or  diflFerent  office,  nor  were  they  in  any  respect  altered 
or  modified  by  the  imposition  of  the  entirely  distinct  and 
separate  duties  as  to  which  the  sureties  were  not  bound. 
The  respondent  argues  that  while  Burnham  was  not  promoted 
to  the  office  of  treasurer  he  was  in  fact  made  treasurer  by 
the  act  of  the  department.  Even  so  much  cannot  justly  be 
said.  It  was  the  duty  and  authority  of  the  treasurer  to  re- 
ceive and  disburse  the  funds.  No  authority  was  given  to 
Burnham  to  disburse  a  dollar.  The  money  paid  went  to  the 
credit  of  the  treasurer  and  remained  within  his  control. 
None  of  it  could  go  to  the  credit  of  Burnham  except  as  he 
stole  and  concealed  it.  His  duties  were  merely  clerical  in 
the  receipt  and  deposit  of  moneys  and  as  an  assistant  to  the 
treasurer,  and  his  services  were  temporary  in  the  sense  that 
they  could  be  dispensed  with  at  any  moment  and  were  wholly 
within  the  control  of  the  treasurer.  So  that  his  duty  as 
book-keeper  remained  and  was  not  terminated,  nor  was  it  at 
any  time  essentially  or  necessarily  altered  or  modified. 

That  duty,  it  is  conceded,  was  wilfully  and  fraudulently 
violated ;  but  it  is  said,  as  the  second  ground  of  defence,  that 
ALLEOBD  TECH.  ^^  breach  was  purely  technical ;  that  the  loss 
?F^BoiS^iS?  resulted  wholly  from  the  embezzlement  against 
^^^^^  which  the  sureties  had   not  contrfcted;  and  so 

that  only  nominal  damages  could  be  recovered.  Precisely 
the  same  contention  was  urged  in  the  Elwood  Case, 
supruy  and  overruled.  The  court  there  said  that,  "where 
a  person  is  introduced  into  and  employed  by  a  bank  to  assist 
in  keeping  its  books,  and  avails  himself  of  his  situation  to 
defraud  his  employers,  the  surety  who  has  vouched  for  his 
honesty  should  answer  for  any  loss  accruing  from  his  fraud- 
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ulent  or  criminal  conduct.  Irrespective,  therefore,  of  false 
entries,  the  abstraction  of  the  noioney  by  Gold  would  render 
the  surety  liable  for  the  loss.  But  more  especially  would  he 
be  liable  if  the  false  entries  were  concurrent  and  simultaneous, 
and  each  a  part  of  the  res gesta  of  guilt."  That  doctrine  thus 
declared  would  make  Bumham  liable  as  book-keeper  for  the 
embezzlement.  But  the  present  case  does  not  require  that 
-we  should  go  so  far,  or  follow  the  doctrine  stated  to  its  full 
extent,  for  here  the  amount  of  damages  resulting  from  the 
conceded  breach  was  a  question  for  the  jury,  and  might 
reasonably  have  been  found  by  them  upon  the  facts  to  have 
at  least  equalled  the  penalty  of  the  bond.  That  penalty  was 
$5000.  The  total  defalcation  of  Burnham  exceeded  $40,000. 
The  embezzlements  were  between  1875  and  1878,  or  through 
a  period  of  about  three  years.  During  the  last  eleven  months 
of  the  time  the  books  were  not  written  up  at  all,  and  in  that 
period  Bumham's  thefts  reached  $11,000.  The  largest  single 
item  virhich  the  evidence  shows  to  have  been  stolen  is  less 
than  $2400.  So  that  it  is  quite  apparent  that  a  jury  might 
justly  trace  to  the  system  of  false  or  omitted  accounts,  a  loss 
of  more  than  the  penalty  of  the  bond.  If  Bumham  had  sim- 
ply stolen  the  funds  from  time  to  time,  but  had  not  falsified 
the  accounts,  a  jury  might  well  conclude  that  the  robbery 
would  have  been  promptly  discovered,  and  much  more  than 
<$5000  of  it  have  been  prevented.  The  court,  therefore,  should 
have  held  the  defendants  liable  for  a  breach  of  the  bond  in 
the  failure  of  their  principal  to  faithfully  perform  his  duty  as 
book-keeper,  and  submitted  to  the  jury  the  question  of  dam- 
ages  resulting  from  that  breach. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 

LiABiLirv  OF  Sureties  when  Officers*  Duties  are  Enlarged.— 
There  are  several  cases  very  much  to  the  point  upon  the  question  involved 
in  the  principal  case.  In  People  v.  Vilas,  36  N.  Y.  459.  it  was  held  that 
t-he  sureties  upon  the  bond  of  a  public  officer,  are  not  discharged  by  the 
imposition  upon  their  principal  of  new  duties  of  a  similar  nature  and 
•character  by  an  act  of  the  legislature.  In  this  case  J.  was  in  1850  appoint- 
ed a  commissioner  for  the  county  of  St.  Lawrence,  to  loan  the  moneys 
<A  the  United  States  deposited  with  the  State  under  an  act  of  1839,  and 
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the  defendants  became  sureties  for  the  faithful  performance  of  his  duties 
as  such  commissioner,  and  during  the  continuance  of  his  office  the  leg- 
islature transferred  to  such  commissioner*  for  the  same  purpose,  moneys 
formerly  held  by  another  commissioner  under  acts  of  1792  and  1808,  and 
J.  became  a  defaulter,  to  the  amount  of  $500,  in  the  funds  last  transferred 
to  him,  and  to  a  lax^er  amount  of  the  original  fund.  Held,  that  his  sureties 
were  liable  for  the  whole  amount  of  his  default.  In  Board  of  Supervisors 
V,  Clark,  92  N.  Y.  391,  it  was  held  that  the  imposition  by  the  board  of 
supervisors  of  a  county  upon  the  county  treasurer,  during  his  term  of 
office,  of  the  duty  of  raising,  keeping,  and  disbursing  large  sums  of 
money  in  addition  to  the  usual  and  ordinary  duties  of  his  office,  for  in- 
stance the  raising  and  disbursing  money  during  a  war  for  bounty  pur- 
poses, does  not  discharge  the  sureties  upon  his  bond  from  all  liability. 

To  the  same  general  effect  are  the  following  authorities:  Commonwealth 
V,  Holmes,  25  Gratt.  (Va.)  771 ;  Hatch  v.  Inhabitants  of  Attleborough, 
97  Mass.  533;  United  States  v,  Kilpatrick,  9  Wheat.  720;  White  v.  Fox,  ^ 
Shepley  (Me.),  341 ;  Colter  v.  Morgan,  12  B.  Monroe  (Ky.),  278;  German 
American  Bank  v,  Auth,  87  Pa.  St.  416;  Kindle  v.  State,  7  Black  (Ind.), 
586;  Rochester  City  Bank  v,  Elwood,  21  N.  Y.  88. 

In  Gaussen  z/.  United  States,  97  U.  S.  584,  the  court  remarks:  "  If  it  be 
conceded,  as  it  may  be,  that  the  addition  of  duties  different  in  theirnature 
from  those  which  belonged  to  the  office  when  the  officer's  bond  was  given 
will  not  impose  upon  the  obligor  in  the  bond,  as  such,  additional  responsi- 
bilities, it  is  undoubtedly  true  that  such  addition  of  new  duties  does  not 
render  void  the  bond  of  the  officer  as  a  security  for  the  performance  of  the 
duties  at  first  assumed.  It  will  still  remain  a  security  for  what  it  was 
originally  given  to  secure." 

There  are  some  English  authorities  which  maintain  a  contrary  doctrine, 
but  they  have  been  repudiated  in  the  United  States.  Pybus  v.  Gibbs,6 
Ell.  &  B.  (88  Eng^  C.  L. )  902.  See.  also,  Bonar  v,  McDonald,  3  N.  L  Cas. 
226;  Bartlett  v.  Att'y-Gen'l,  Parker,  277 ;  Napier  v,  Bruce,  8  C.  &*F.  470- 

Change  of  Statutory  Duties.— The  sureties  of  an  official  are  gener- 
ally liable  for  the  faithful  performance  by  him  of  all  the  duties  imposed 
by  statute,  whether  before  or  after  the  execution  of  the  bond,  provided,  of 
course,  that  they  belong  to  and  come  properly  within  the  scope  of  the 
office.  Governor  v,  Ridgway,  12  111.  14;  Comphert/.  People,  12  111.  290; 
People  V,  Leet,  13  111.  261 ;  Smith  v.  Peoria  Co.,  59  111.  412 ;  People  «'- 
Tompkins.  74  111.  482 ;  People  v,  Vilas,  36  N.  Y.  459;  Mayor  of  New  York 
V,  Silberns,  3  Abb.  Pr.  New  Cas.  (N.Y.)  236  ;  Commonwealth  v.  Holmes,  25 
Gratt.  (Va.)  771;  Commonwealth  v,  Galbert's  AdmV,  5  Bush  (Ky.),  43^r 
United  States  v.  Gaussen,  2  Woods,  C.  C.  92 ;  Postmaster-General  v. 
Munger,  2  Paine  U.  S.  C.  C.  189 ;  King  v,  Nichols,  16  Ohio  St.  80  ;  State  v. 
Bradshaw,  10  Ired.  (N.  Car.)  L.  229;  Dawson  v.  State,  38  Ohio  St.  i ;  Board 
of  Supervisors  v,  Clark.  2  Am.  &  Eng.  Corp.  Cas.  333. 

A  total  change  in  the  functions  of  the  office  may  discharge  the  sureties, 
as  they  will  be  considered  to  have  assumed  the  obligation  on  the  faith  of 
the  law  existing  at  the  time  of  the  execution  of  the  bond.    Van  Epps  v. 
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Walsh,  I  Woods  C.  C.  598;  Fillden  v.  Lahens,  6  Blatch.  C.  C.  524;  Ro- 
mans V.  Peters,  2  Rob.  (La.)  479 ;  Denis  v.  State,  60  Miss.  949. 


Cavanagh 

V. 

City  of  Boston. 

{Advance  Case,  Massachusetts,     June  19,  1885.) 

The  city  has  no  power  to  appropriate  private  property,  without  the 
owner's  consent,  for  the  purpose  of  abating  a  nuisance  existing  on  adjacent 
lands.  Such  power  can  only  be  conferred  by  statute  providing  due  com- 
pensation for  the  property  taken. 

Such  acts  being  beyond  the  power  and  authority  of  the  common  council, 
the  city  cannot  be  held  responsible  in  damages. 

It  seems  that  the  liability,  if  any,  rests  upon  the  individuals  who  per- 
formed the  acts. 

Action  of  tort  to  recover  damages  by  reason  of  the  con- 
struction of  a  dam  across  South  bay  in  the  city  of  Boston. 
At  a  trial  in  the  superior  court,  the  plaintiffs  offered  evidence 
tending  to  show  that  they  were  at  the  time  of  doing  the  acts 
complained  of,  and  had  ever  since  been,  the  owners  in  fee  of 
Wales  Island  and  the  flats  adjacent  thereto,  situated  in  South 
bay  ;  that  at  a  meeting  of  the  common  council  of  the  city  ot 
Boston,  held  June  3,  1880,  the  following  order  was  passed : 
"  Ordered,  that  the  board  of  health  be  requested  to  cause  to 
be  abated  the  nuisance  at  present  existing  in  the  South  bay 
east  of  the  New  York  &  New  England  R.  R.,  and  the  ex- 
pense attending  the  same  to  be  charged  to  the  appropriation 
for  health."  At  a  meeting  of  the  board  of  aldermen,  held 
June  10,  1880,  the  said  order  was  referred  to  the  committee 
on  health,  in  concurrence  with  the  vote  of  the  council,  passed 
June  3.  At  a  meeting  of  the  common  council,  held  July  12, 
1880,  the  committee  on  health  recommended  the  passage  of 
the  following  order : 

**  Whereas,  The  board  of  health  has  declared  a  nuisance  ex- 
ists, consisting  of  effusive  flats  on  the  territory  between  the 
track  of  the  New  York  &  New  England  R.  R.  Co.  and 
Dorchester  avenue,  which  can  be  abated  by  the  construction 
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of  a  dam,  at  an  estimated  cost  of  $4600,  and  as  the  annual  ap- 
propriation, granted  to  said  board,  does  not  contemplate  such 
an  expenditure,  it  is  hereby 

"Ordered,  That  the  committee  on  finance  be  directed 
to  furnish  the  means  for  the  abatement  of  the  aforesaid 
nuisance." 

This  report  was  accepted  and  the  order  passed  by  both 
branches  of  the  city  government.  At  a  meeting  of  the  board 
of  aldermen,  held  July  26,  1880,  the  committee  of  finance 
reported  the  following  order  granting  the  request : 

"  Ordered,  That  the  auditor  of  accounts  be,  and  is  hereby 
authorized  to  transfer  from  the  reserve  fund,  the  sum  of 
$4600,  and  that  said  sum  constitute  a  special  appropriation 
for  the  purpose  of  constructing  a  temporary  dam  across 
South  bay  between  the  New  York  &  New  England  R.  R. 
track  and  Dorchester  avenue,  for  the  abatement  of  the  nui- 
sance on  the  flats  therein  located ;  and  that  the  board  of 
health  is  hereby  authorized  to  have  said  temporary  dam  con- 
structed at  an  expense  not  exceeding  the  sum  herein  pro- 
vided." 

At  a  meeting  of  the  common  council,  held  July  29,  1880, 
the  report  and  order  of  transfer  of  $4600  from  the  reserved 
fund  for  the  abatement  of  the  nuisance  was  passed  in  con- 
currence. 

Upon  the  petition  of  the  city  engineer,  the  State  board  of 
harbor  commissioners  also  granted  a  license  to  construct  the 
dam.  The  defendants  offered  as  evidence,  subject  to  the 
plaintiff's  objection,  the  record  of  the  board  of  health  of  the 
city  of  Boston,  from  which  it  appeared  that,  at  a  meeting  of 
the  board,  held  September  6,  1880,  it  was  ordered  that  the 
city  engineer  be  requested  to  abate  the  nuisance,  by  erecting 
a  dam,  according  to  the  plan  proposed,  at  a  cost  not  exceed- 
ing $4600. 

Upon  all  the  evidence  in  the  case,  the  court  ruled  that  the 
action  could  not  be  maintained,  and  directed  a  verdict  for 
the  defendant,  and  the  plaintiffs  alleged  exceptions. 

W,  E,  L.  Dillaway  for  plaintiffs. 

7".  M.  Babson  for  defendant. 

C.  Allen,  J.— The  difficulty  with  the  plaintiffs'  case  is 
that  neither  the  board  of  health  nor  the  cit\'  government  had 
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any  authority  to  abate  the  nuisance  in  the  manner  which  was 
adopted.     That  manner  was  by  the  erection  of  a  dam,  the 
easterly  portion  of  which   was  built  across  the  ^othowtt  of 
flats    and   upon  the  upland  of  the    plaintiffs,  for  ST^ra^ro 
the   purpose  of  raising  the  water  so  as  to  flow  ^^"'"^'^^ck 
over    other  flats  away  from  the  flats  of  the  plaintiffs,  the 
plaintiffs'   evidence   tending  to   show  that  no   nuisance  ex- 
isted   on    their    own    flats.      This    was    an    occupation    of 
the  plaintiffs'  land,  which  the  city  had  no  power  to  make 
without  the  plaintiffs'  consent.     No  statute  conferred   the 
power  of  appropriating  the  plaintiffs*  property  for  public 
uses,  nor  provided  compensation  to  them  for  damages  sus- 
tained by  such  appropriation.     When  the  preservation  of  the 
public  health  has  been  thought  to  require  such  acts  as  the 
filling  of  land  or  raising  the  grade  over  a  considerable  extent, 
of  territory,  or  the  covering  of  land  with  water,  or  the  removal 
of  dams  from  streams  in  order  to  allow  better  drainage,  or  to 
prevent  the  accumulation  of  offensive  materials,  it  has  been 
usual  to  pass  statutes  giving  the  requisite  authority  and  mak 
ing  due  provisions  for  the  protection  of  the  property  of  indi- 
viduals.    Instances  of  such  legislation  may  be  found  in  Stat. 
1867,  chap.  3o8i,  which  was  before  the  court  for  consideration 
in  Dingley  v.  Boston,  100  Mass.  544 ;  and  Cobb  v.  Boston,  109 
Id.  438  ;  s.  c,  112  Id.  181.    In  Stat.  1869,  chap.  378,  which  was 
under  consideration  in   Phillips  v.  Co.  Comm'rs,  122  Mass. 
258  ;  s.  c,  127  Id.  262.     In  Stat.  1872,  chap.  299,  which  was 
before  the  court  in  Cambridge  v.  Munroe,  126  Mass.  496 ; 
Bancroft  v.  Cambridge,  Id.  438 ;  and  Read  v.  Cambridge,  Id. 
427.      In   Stat.    1873,   chap.   340,   which   was  considered    in 
Famsworth  v.  Boston,  121  Mass.  173.    The  general  power 
vested  in  boards  of  health  and  the  city  governments  is  not 
adequate  to  dealing  with  such  cases  if  it  is  impossible  to  come 
to  an  agreement  with  the  owners  of  property  to  be  affected. 
There  is  no  general  statute  vesting  in  these  bodies  the  right 
of  eminent  domain  or  making  provision  for  the  compensation 
ot    persons   whose  property   may  be  taken.      The  general 
phrases  contained  in  the  city  ordinances  which  have  been 
referred    to,  authorizing  the  city  council    to  exercise  the 
powers  vested  in  them  for  the  preservation  of  the  public 
health  in  any  manner  which  they  may  prescribe,  cannot  be 
held   to  g^ve  them  authority  to  take  private  property  for 
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public  uses.  No  such  power  existed  in  the  body  which 
enacted  the  city  ordinances.  In  the  present  case,  the  acts  of 
which  the  plainti£Fs  complain  antount  to  an  occupation  of 
their  land  for  the  purpose  of  building  a  dam  thereon  in  such 
a  manner  that  cle^arly  it  was  an  appropriation  of  the  land  to  a 
public  use.  It  was  not  a  mere  transient  entry  and  occupa- 
tion, though  the  dam  was  styled  temporary,  but  there  was  a 
substantial  and  practically  exclusive  occupation  of  a  portion 
of  the  plaintiff's  land.  Such  an  act  was  clearly  illegal.  It 
does  not  fall  within  the  principle  upon  which  a  brief  or  mo- 
mentary occupation  of  private  lands  is  sometimes  justified 
through  necessity,  as,  for  example,  for  the  purpose  of  making 
an  arrest,  or  for  the  perambulation  of  the  boundaries  of  towns 
by  the  selectmen,  or  of  ascertaining  boundaries  for  public 
purposes.  Winslow  v.  Gifford,  6  Cush.  327.  The  present 
case  is  a  much  stronger  one  than  Brigham  v.  Edmunds,  7 
Gray,  359.  See,  also,  Baker  v.  Boston,  12  Pick.  194.  No 
doubt  the  plaintiff  might  have  obtained  an  injunction  to  re- 
strain the  prosecution  of  the  work  if  he  had  sought  his  remedy 
in  that  form.  Boston  Water  Power  Co.  v.  Boston  &  Worces- 
ter R.  R.,  16  Pick.  525.  The  acts  done  having  been  beyond 
the  authority  and  power  of  the  city  to  do,  the  city  cannot 
be  held  responsible  in  damages  for  what  was  done  under  the 
supposed  authority  of  illegal  and  void  votes.  Spring  v.  Hyde 
Park,  137  Mass.  554;  Lemon  v.  Newton,  134  Id.  476;  Gush- 
ing V.  Bedford,  125  Id.  526.  But  the  liability,  if  any,  rests 
upon  the  individuals  who  performed  the  acts,  as  in  Brigham 
V.  Edmunds',  7  Gray,  359. 
Exception  overruled. 

Abatement  of  Nuisances  by  Exercise  of  Eminent  Domain.— 
Practically  the  same  conclusion  as  that  reached  in  the  principal  case  was 
arrived  at  in  New  York.  A  statute  was  passed  in  1871,  authorizing  the 
draining  of  private  lots  in  the  city  of  New  York  by  the  department  of 
public  works,  on  the  certificate  of  the  board  of  heallii  that  the  same  was 
necessary,  etc.  and  providing  for  collecting  the  expense  by  an  assessment 
on  the  property  benefited.  It  was,  however,  held  unconstitutional  in 
making  no  provision  for  compensation  to  the  landowners.  In  re  Chess- 
brough,  17  Hun  (N.  Y.),  561. 

Power  of  Municipalities  to  Abate  Nuisances.— It  is  well  set- 
tied  that  municipal  authorities  cannot  arbitrarily  declare  a  thing  a  nui- 
sance or  destroy  valuable  property  which  was  lawfully  erected  or  created, 
where  such  thing  or  property  is  not  a  nuisance  per  se,  until  this  faa  has 


Digitized  by 


Google 


HOUGHTON  COM.   COUNCIL  V.   HURON  COPPER   MIN.   CO.   315 

been  lawfully  ascertained.  Further,  that  where  the  necessary  power  has 
been  expressly  conferred  by  the  legislature*  it  is  inoperative  and  void 
unless  the  thing  is  in  fact  a  nuisance,  or  was  created  or  erected  after  the 
passage  of  the  ordinance  and  in  defiance  of  it ;  and.  except  in  cases  of 
emergency,  or  where  the  use  is  clearly  a  nuisance,  that  fact  should  first  be 
established  by  judicial  adjudication.  Yates  v.  City  of  Milwaukee,  10 
Wall.  497 ;  Everett  v.  Council  Bluffs,  46  Iowa,  66 ;  Chicago,  R.  I.  &  P.  R, 
R.  V.  Joliet,  79  III.  25 ;  Rye  v,  Patterson,  45  Tex.  312 ;  Chicago  v,  Lafiin, 
49  111.  172 ;  Darst  v.  People,  51  111.  286 ;  Underwood  v.  Green,  42  N.  Y. 
140;  Pieri  v.  Shieldsboro,  42  Miss.  493. 

See  North  Chicago,  etc.,  Ry.  v.  Town  of  Lake  View,  2  Am.  &  Eng. 
Corp.  Cas.  6 ;  Rolfs  v,  Shallcross,  2  Am.  &  Eng.  Corp.  Cas.  191 ;  City  of 
Denver  v,  Mullen,  4  Am.  &  Eng.  Corp.  Cas.  304  ;  River  Rendering  Co.  v, 
Behr,  4  Am.  &  Eng.  Corp.  Cas.  320 ;  Vogt  v.  Mayor,  etc.,  of  Baltimore, 
4  Am.  &  Eng.  Corp.  Cas.  329 ;  State  of  Maryland  v.  Mott,  Ibid,  334. 

It  is  also  said,  however,  that  these  two  propositions  of  law  are  not  irre- 
concilable ;  that  where  a  municipal  corporation  is  authorized  by  its  charter 
to  remove  and  prevent  nuisances,  generally  speaking,  the  only  restriction 
upon  that  right  is  that  what  is  done  shall  clearly  be  for  the  public  health, 
safety  and  convenience.  Roberts  v.  Ogle,  30  111.  459 ;  Lake  View  v,  Letz, 
44  111.  81 ;  Comm.  v,  Worcester,  3  Pick.  (Mass.)  462 ;  Dubuque  v,  Maloney, 
9  Iowa  450 ;  Commissioners  v.  Gas  Co.,  12  Pa.  St.  3I8 ;  Comm.  z'.  Goodrich. 
13  Allen,  546 ;  Salem  v.  Railroad,  98  Mass.  431  ;  Dingley  v,  Boston,  loo 
Mass.  544 ;  Whyte  v.  Mayor,  2  Swan  (Tenn.),  364;  Williams  v,  Augusta,  4 
Ga.  509 ;  Mobile  v,  Yuille,  3  Ala.  137  ;  New  Orleans  v,  Philippi,  9  La.  Ann. 
44;  People  V.  Albany,  11  Wend.  (N.  Y.)  539;  St.  Paul  v.  Colter,  12  Minn. 
41 ;  Collins  v.  Hatch,  18  Ohio,  523;  St.  Louis  v.  Bents,  11  Mo.  61  ;  Taylor 
V.  Griswold,  2  Green  (N.  J.),  222  ;  Peck  v,  Lockwood,  5  Day  (Conn.),  22 ; 
Phillips  V,  Allen,  41  Pa.  St.  481 ;  Baltimore  v,  Radecke,  49  Md.  217 ; 
King  V.  Davenport,  98  111.  305  ;  s.  c,  38  Am.  Rep.  89 ;  Green  v.  Lake,  60 
Miss.  451. 

But  see  Lake  v.  Aberdeen,  57  Miss.  260. 


Houghton  Common  Council 

V. 

Huron  Copper  Mining  Company. 

(Advance  Case,  Michigan,    September  29,  1885.) 

Where  a  municipal  corporation  seeks  to  condemn  certain  land  for  its 
use,  and  there  are  separate  pieces  of  land  that  are  necessary  to  the  full  en- 
jojment  of  either  piece  of  land,  they  must  all  be  condemned  in  the  same 
action. 

Where  it  appears  that  the  jury  called  are  biassed  in  the  matter  to  be 
passed  upon,  a  challenge  to  the  array  should  be  sustained. 
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Under  the  statute  (act  124,  Super.  Laws  1883,  P-  ii5)»  village  corpora- 
tions not  empowered  by  their  charters  to  purchase  and  hold  lands  outside 
of  corporation  limits  cannot  condemn  lands  beyond  corporation  for  use  of 
the  village. 

Appeal  from  Houghton. 
71  M,  Brady  for  petitioner. 
Chandler^  Grant  &  Gray  for  appellant. 

Sherwood,  J. — The  common  council  of  the  village  of 
Houghton,  on  the  twelfth  day  of  April,  1884,  filed  a  petition 
Facts.  in  the  circuit  court  for  the  county  of  Houghton  to 

condemn  for  the  use  of  the  village,  and  to  supply  the  village 
and  its  inhabitants  with  water,  a  piece  of  land  having  upon  it 
a  spring,  and  certain  rights  of  way  over  it,  and  other  parties' 
lands,  for  a  pipe-line  between  the  spring  and  village  lim- 
its. The  appellant,  the  Huron  Copper  Mining  Company,  was 
made  a  party  to  the  petition,  with  one  other  land-owner  who 
did  not  appeal,  and  two  others  who  were  not  served  with  any 
notice  or  process,  or  otherwise  proceeded  against  than  by  the 
filing  of  the  petition.  The  petition  was  filed  and  the  jurisdic- 
tion of  the  court  invoked  under  the  provisions  of  law  con- 
tained in  an  act  of  the  legislature  entitled  "  An  act  to  author- 
ize cities  and  villages  to  take  private  property  for  the  use  and 
benefit  of  the  public,  and  to  repeal  act  numbered  26  of  the 
public  acts  of  1882"  (see  Pub.  Acts  1883,  p.  115);  and  the 
petitioner  also  showed  to  the  court  that  it  desired  and  should, 
in  addition  thereto,  **  avail  itself  of  the  provisions  of  law  con- 
tained in  How.  St.  §§  3090,  3109,  and  of  any  and  all  the  laws 
of  the  State  of  Michigan  applicable  to  the  premises."  The 
petition  further  described  the  land  desired  to  be  taken,  the  na- 
ture and  extent  of  its  proposed  use,  and  claimed  that  the  fee 
was  necessary  for  the  proposed  improvement;  states  that 
the  common  council  of  the  village  had  declared  the  proposed 
public  use  and  improvement  necessary ;  "  also  had  declared 
that  they  deemed  it  necessary  to  take  the  private  property 
described  for  such  improvement  for  the  use  and  benefit  of  the 
public ;"  and  further  asked  that  a  jury  be  summoned  and  im- 
panelled to  ascertain  and  determine  the  necessity  to  take 
the  property  described  for  the  use  and  benefit  of  the  public 
aforesaid,  and  to  determine  the  just  compensation  to  be  made 
therefor. 
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Summons  was  issued  in  accordance  with  the  prayer  of  the 
petition,  and  served  on  the  twelfth  day  of  May  following, 
upon  the  defendants,  the  Huron  Copper  Mining  Company 
and  the  Dacotah  Mining  Company.  The  Huron  Company 
appeared  and  moved  to  quash  the  proceeding^,  for  the  follow- 
ing reasons : 

"  (i)  Because  act  No.  124  of  the  Session  Laws  of  1883,  under 
which  the  petition  in  this  case  is  filed,  is  unconstitutional  in 
these  respects,  viz.:  {a)  The  title  of  the  act  only  allows  con- 
demnation inside  the  city  or  village,  and  does  not  allow  the 
condemnation  of  lands  outside  the  city  or  village  limits.  (V) 
The  act  provides  for  the  summoning  of  a  jury  to  condemn 
property  within  the  city  or  village  limits,  only  from  the  city 
or  village,  (^r)  As  to  property  outside  the  village  limits,  the 
act  provides  for  the  summoning  of  a  jury  from  the  vicinity  of 
the  property  to  be  taken.  (2)  Because  neither  the  charter  of 
the  village  of  Houghton  nor  any  statute  of  this  State  author- 
izes the  common  council  of  said  village  to  take  or  hold  prop- 
erty outside  of  their  corporate  limits  for  obtaining  and  secur- 
ing a  supply  of  water." 

The  motion  of  defendants'  counsel  was  denied,  and  in  the 
entry  of  the  order  denying  the  motion  the  following  order 
was  made  by  the  court  for  obtaining  a  jury  :  "  It  is  further 
ordered,  pursuant  to  the  prayer  of  said  petitioner,  no  suflfi- 
cient  cause  to  the  contrary  being  shown,  that  the  sheriff  of 
this  county  make  a  list  of  twenty-four  freeholders,  residing  in 
the  vicinity  of  the  property  in  the  petition  described,  from 
which  to  strike  a  jury  for  the  hearing  of  said  petition  as 
against  said  respondents,  and  that  the  attorneys  of  said  peti- 
tioners and  said  respondents,  respectively,  attend  at  the  office 
of  the  clerk  of  this  court  on  the  first  day  of  July,  1884,  at  10 
o'clock  in  the  forenoon  of  that  day,  for  the  purpose  of  striking 
such  jury,  and  that  the  sheriff,  under^heriff",  or  deputy-sheriff 
have  then  and  there  such  list  of  freeholders,  and  that  when 
such  jury  shall  have  been  struck,  the  clerk  of  this  court  issue, 
under  the  seal  of  this  court,  a  venire  summoning  such  jury  to 
attend  this  court  on  the  fifth  day  of  July,  A.D.  1884,  at  9 
o'clock  in  the  forenoon  of  that  day,  which  venire  shall  be 
served  by  said  sheriff." 

Thereupon  the  respondent's  agent  made  and  filed  in  the 
case  an  answer,  setting  forth  that  the  spring  is  situated  but  a 
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short  distance  from  the  respondent's  stump-mill,  which  is  but 
a  mile  from  the  village ;  that  it  obtains  its  supply  of  water  for 
the  mill  from  a  pond,  which  is  insufficient  in  quantity  and 
quality  for  its  business ;  and  that  it  had  already  commenced 
preparations  for  the  purpose  of  utilizing  the  water  of  the 
spring  for  its  boilers  at  its  mill,  and  it  cannot  obtain  water 
elsewhere  for  the  purpose  except  at  great  expense,  and  the 
spring  will  soon  become  a  necessity  in  its  business ;  that  the 
'  spring  will  not  afford  a  sufficient  supply  for  the  use  of  the  vil- 
lage ;  that  a  supply  can  be  obtained  elsewhere  for  the  village, 
at  very  little,  if  any,  greater  expense  to  the  village ;  that  tKc 
taking  is  not  necessary  for  public  use ;  that  the  reasonable 
compensation  therefor  would  be  an  amount  sufficient  to  enable 
the  respondent  to  obtain  an  equal  supply  of  good  water  from 
other  sources,  and  reasserting  the  reasons  given  why  the  pro- 
ceeding should  not  be  further  prosecuted,  stated  on  the  mo- 
tion to  quash. 

The  sheriff  thereupon,  after  having  taken  an  oath  for  the 
purpose,  made  a  list  of  the  names  of  24  persons  from  which 
to  select  a  jury  in  the  case,  and  the  respondent,  the  Huron 
Copper  Mining  Company,  by  its  agent,  refusing  to  strike 
six  names  from  the  list,  the  court  did  so  for  it  The  peti- 
tioner then  struck  off  six,  and  the  remaining  twelve  consti- 
tuted the  jury  by  whom  the  case  was  tried. 

Counsel  for  respondents,  before  the  same  were  sworn, 
challenged  the  array  of  jurors  for  the  reason  they  were  not 
summoned  from  the  vicinity  of  the  property  or  body  of  the 
county.  The  facts  were  made  to  appear  that  they  were  all 
taken  from  a  single  township,  and  all  but  one  taken  from  the 
village  of  Hancock,  in  that  township,  where  the  subject  of 
water  supply  for  that  village  and  others  had  been  freely  dis- 
cussed with  a  strong  feeling  in  favor  thereof,  and  in  which 
discussion  several  of  the  jurors  had  taken  an  interest  The 
court  overruled  the  motion,  and  exception  was  taken,  and  the 
case  was  ordered  to\rial. 

None  of  the  rest  of  the  property  necessary  to  be  obtained 
had  been  secured,  or  proceedings  taken  for  its  condemnation. 
The  deeds  offered  for  that  purpose  came  too  late,  and  should 
have  been  ruled  out.  Testimony  was  taken  upon  the  trial  by 
both  parties,  upon  the  conclusion  of  which,  under  the  charge 
given  by  the  court,  the  jury  returned  a  verdict  that  it  was 
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necessary  to  take  said  premises  for  the  use  and  purposes  de- 
scribed in  said  petition,  and  assessed  the  damages  of  the 
said  respondent,  the  Huron  Copper  Mining  Company,  at  the 
sum  of  $750.  This  finding  of  the  jury  was  confirmed  by  the 
circuit  judge  on  the  fifth  day  of  August  thereafter. 

The  four  pieces  of  pi"operty  mentioned  in  the  petition  all 
lay  outside  the  corporate  limits  of  the  village  of  Houghton, 
and  the  appellant's  parcel  was  the  most  remote  therefrom.  It 
will  be  noticed,  by  a  careful  reading  of  the  statute,  that  all 
the  proceedings  were  had  or  intended  to  be  had  under  act  124, 
Super.  Laws  1883,  P-  '^S-  The  whole  proceeding  must  stand 
or  fall,  find  its  support  or  condemnation,  under  the  provisions 
of  that  act.  The  sections  of  our  laws  found  in  Howell's  Stat- 
utes, to  which  counsel  for  the  petitioner  has  referred  us,  can- 
not be  relied  upon  to  aid  the  jurisdiction  of  the  court  in  the 
case  or  to  give  warrant  for  the  proceedings  taken.  Section 
3090  does  no  more  than  to  authorize  the  raising  of  money  to 
pay  for  property  taken  and  improvements  made  in  cases  when 
the  same  has  been  legally  done.  How.  St.  §  3109  says  the 
act  therein  referred  to  "  shall  apply  to  all  cities  and  villages," 
but  it  can  have  no  application  to  any  proceedings  not  tkken 
under  the  act.  We  must,  therefore,  lay  aside  all  the  statutes 
except  that  of  1883  in  the  consideration  of  the  case  in  hand. 

Counsel  for  the  respondents,  at  the  close  of  the  trial,  asked 
the  court  to  charge  the  jury :  "(i)  The  lands  of  the  respond- 
ents, the  Huron  Copper  Mining  Company  and  the  Dacotah 
Mining  Company,  which  the  petitioners  in  this  case  seek  to 
condemn  for  the  benefit  of  the  village  of  Houghton,  are  sit- 
uated outside  the  limits  of  the  village.  Neither  the  charter  of 
the  village  of  Houghton,  nor  any  statute  of  this  State,  gives 
to  the  petitioners  the  right  to  take  and  condemn  lands  outside 
of  the  corporate  limits  of  the  village.  You  are  therefore  in- 
structed to  find  a  verdict  for  the  respondent.  (2)  These 
lands,  which  the  petitioner  seeks  to  condemn,  are  not  the 
only  lands  necessary  and  requisite  for  the  use'  of  the  village  in 
obtaining  water  from  the  spring  described  in  the  petition.  In 
order  to  utilize  said  spring,  the  petitioners  must  obtain  the  use 
of  other  lands  in  order  to  reach  the  village  of  Houghton. 
They  have  not  obtained  such  lands  by  agreement,  and  have 
not  proceeded  against  the  owners  of  such  lands,  although 
they  made  them  parties  in  their  petition.     This  proceeding  is 
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an  indivisible  one,  and  all  the  owners  of  the  lands,  the  use  of 
which,  or  the  title  to  which,  it  is  necessary  to  obtain  in  order 
to  make  the  water  available,  must  be  made  parties  to  the  suit; 
and  all  must  be  before  the  court  at  the  same  time,  in  order 
that  the  same  jury  may  pass  upon  the  necessity  of  taking  and 
condemning  their  lands.  You  are  therefore  instructed  to 
find  a  verdict  for  these  respondents.  (3)  The  petitioners  have 
not  shown  any  proceedings  taken  by  them  to  obtain,  by 
agreement  or  condemnation,  land  within  the  village  limits  for 
water  purposes,  nor  that  they  have  or  own  any  such  land  for 
such  purposes.  In  order  to  enable  the  jury  to  pass  upon 
the  necessity  of  taking  lands  outside  the  village  limits,  the 
petitioners  must  show  that  they  have  the  necessary  lands  and 
facilities  within  the  village  in  order  to  utilize  the  water  taken 
from  outside.  The  petitioners  not  having  shown  this,  you  are 
instructed  to  find  a  verdict  for  these  respondents.  (4)  The 
petitioners  have  made  no  such  case  against  these  respondents 
as  entitled  them  to  a  condemnation  of  their  lands  described  in 
the  petition.  You  are  therefore  instructed  to  find  a  verdict 
for  the  respondents."  (8)  "  The  title  of  act  No.  1 24  of  the  public 
acts  of  the  State  of  Michigan  for  the  year  1883,  under  which 
the  petitioners  in  this  case  have  proceeded,  only  allows  con- 
demnation of  lands  within  the  city  or  village  limits,  and  that 
portion  of  said  act  purporting  to  authorize  cities  and  villages 
to  take  and  hold  lands  or  property  outside  of  their  corporate 
limits  is  unconstitutional  and  void.  You  will  therefore  find  a 
verdict  for  the  respondents.  (9)  The  petitioners  have  not 
shown  any  authority  conferred  upon  them  by  a  vote  of  the 
inhabitants  of  the  village  of  Houghton  to  take  these  proceed- 
ings, and  therefore  your  verdict  must  be  for  the  respondents." 
To  the  refusal  of  which  to  g^ve  each  and  every  of  said  re- 
quests, this  respondent  then  and  there  duly  excepted. 

These  exceptions  and  the  reasons  stated  in  the  respondent's 
motion  raise  all  the  questions  in  the  case  requir- 

SlNOLS      ACTION     .  .    ,  ^  rw^,  ,.  ' 

To^  ooHDnn  mg  our  Consideration.  The  proceeding  was  one 
to  condemn  land  containing  a  spring  of  water  and 
a  strip  of  land  20  feet  wide  for  a  ri^ht  of  way  over  which  to 
conduct  the  waters.  The  land  and  spring  were  of  no  use  for 
the  purposes  sought  without  the  righl  of  way  over  the  other 
respondent's  lands.  The  entire  right  of  way  was  rightly, 
therefore,  included  in  the  petition  and  asked  to  be  condemned 


Digitized  by 


Google 


HOUGHTON  COM.   COUNCIL  V.  HURON  COPPER  MIN.   CO.   32 1 

in  the  proceeding.  The  object  was  entire,  as  much  so  as  in 
the  condemnation  of  land  for  a  highway,  and  the  proceeding 
should  have  bieen  had  against  all  the  owners  at  the  same 
time;  all  should  have  had  the  notice  required  by  the  statute 
and  the  opportunity  to  be  heard  before  the  same  jury, 
and  the  privilege  of  participating  in  selecting  and  im- 
panelling the  same.  This  was  not  done.  The  petitioner  pro- 
ceeded upon  the  theory  that  it  could  have  as  many  juries  as 
there  were  diflFerent  pieces  of  property  belonging  to  dififerent 
owners  in  the  case  to  be  condemned.  I  do  not  think  the 
legislature  ever  intended  such  a  construction,  or  such  expense 
and  confusion  as  such  a  practice  would  be  likely  to  entail 
upon  the  parties.  The  consequences  which  might  follow  for- 
bid such  construction,  some  of  which  are  suggested  by  re- 
spondent's counsel  in  their  brief  and  argument,  wherein  he 
says  if  the  petitioner's  theory  upon  the  subject  is  correct,  then 
one  jury  might  hold  that  there  was  no  necessity  for  intro- 
ducing water  into  the  village,  while  another  jury  might  hold 
that  there  was ;  one  jury  might  find  that  one  piece  of  land 
was  necessary,  while  the  next  might  find  that  the  intervening 
piece,  without  which  the  first  piece  would  be  of  no  use,  was 
not  necessary ;  one  jury  might  be  in  favor  of  taking  water 
from  one  place,  another  jury  from  another  place.  The  bare 
statement  of  the  proposition  demonstrates  its  absurdity. 
Public  policy  will  not  permit  such  a  multiplicity  of  suits,  es- 
pecially where  such  evil  results  might  follow.  The  jury 
must  pass  upon  the  necessity  of  obtaining  a  supply  of  water 
and  then  upon  the  necessity  of  taking  each  parcel  of  land 
sought  to  be  condemned  for  that  purpose.  I  think  such  a 
proceeding  is  indivisible,  and  the  same  jury  in  the  same 
case  should  decide  as  to  all.  Brush  v.  Detroit,  32  Mich.  43. 
I  think  the  court  should  have  given  the  respondent's  second, 
third,  and  fourth  requests. 

In  selecting  the  jury  the  sheriff  took  them  all  from  a  single 
township,  and  all  from  a  village  where  the  subject- 

»   '  ^  •'  JUBT BIAS— 

matter  of  the  petition  had  been  discussed  freely  ^j^«no»  '^ 
with  some  apparent  bias.  As  the  testimony  tended 
to  show  there  was  good  reason  for  believing  some  might  be 
biassed,  the  challenge  to  the  array  should  have  been  sustained ; 
the  jury  should  have  been  summoned  from  the  body  of  the 
county.  Large  property  interests  are  frequently  at  their  dis- 
9  Cor.  Caa.— 21 
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posal  in  this  class  of  cases,  and  great  care  and  circumspection 
should  be  observed  in  their  selection.  The  requirements  of 
the  statute  must  be  strictly  complied  with.  In  re  Convers, 
1 8  Mich.  467 ;  Swart  v.  Kimball,  43  Mich.  448;  Powers*  Ap- 
peal, 29  Mich.  504. 

There  is  nothing  in  the  charter  of  the  village  of  Houghton 
authorizing  these  proceedings  to  be  taken.  The  act  of  1883 
viLLAOE  CAH-  ^^^^  "^^  authorlze  them.  The  provisions  of  that 
JSds  *?S1SJ  act  are  confined  to  condemning  land  within  the 
ITS  lucits.  municipality.  Section  20  of  the  act  reads  as  fol- 
lows :  "The  cities  and  villages  of  the  State  authorized  to  take 
or  hold  land  or  property  outside  of  their,  corporate  limits  for 
obtaining  and  securing  a  supply  of  water  to  the  municipal- 
ity, or  for  any  other  public  purpose,  may  take  private  prop- 
erty therefor,  provided  it  is  for  the  use  or  benefit  of  the  pub- 
lic. .  .  ."  By  this  provision  the  act  itself  limits  its  applica- 
tion to  cities  and  villages  authorized  to  take  and  hold  lands 
outside  of  their  corporate  limits  under  their  charters.  It  is 
entirely  unnecessary  to  consider  the  constitutionality  of  the 
act,  so  long  as  its  provisions  do  not  apply  to  the  case  under 
investigation.  I  know  of  no  statute,  general  or  special,  in 
force  at  the  time  this  petition  was  filed  authorizing  by  its  ex- 
pressed terms  the  prosecution  of  the  proceedings  under  the 
theory  of  the  petitioner's  counsel ;  and  certainly  the  powers 
of  the  village  of  Houghton  so  to  do  cannot  be  implied,  b^ 
cause  by  the  proceedings  it  is  proposed  to  take  land  against 
the  will  of  the  respondent.  Dill.  Mun.  Corp.  §469;  Cooley, 
Const.  Lim.  528-541;  Kroop  v.  Forman,  31  Mich.  144;  De- 
troit Sharpshooters'  Ass'n  v.  Highway  Com'rs,  34  Mich.  36; 
Powers'  Appeal,  29  Mich.  504 ;  Specht  v.  Detroit,  20  Mich. 
168. 

I  think  the  proceedings  in  this  case  are  without  the  author- 
ity of  law,  and  the  order  entered,  aflSrming  the  finding  of  the 
jury,  should  be  vacated  and  the  petition  dismissed,  with 
costs. 

Campbell,  J.,  concurred. 

Cooley,  C.  J. — I  concur  in  the  result 
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AUSTERBERRY 

V. 

Corporation  of  Oldham. 

(Z.  R,  29  Ch,  D.  750.) 

The  doctrine  in  Tulk  v,  Moxhay,  2  Ph.  774,  is  limited  to  restrictive  stipula- 
tions, and  will  not  be  extended  so  as  to  bind  in  equity  a  purchaser  taking 
with  notice  of  a  covenant  to  expend  money  on  repairs  or  otherwise  which 
does  not  run  with  the  land  at  law. 

Semble,  that  the  burden  of  a  covenant  (not  involving  a  grant)  never  runs 
with  the  land  at  law  except  as  between  landlord  and  tenant. 

Cooke  V,  Chilcott,  3  Ch.  D.  694,  overruled  on  this  point. 

Morland  v.  Cook,  Law  Rep.  6  Eq.  252,  explained. 

Holmes  v,  Buckley,  i  Eq.  C.  Ab.  27,  discussed. 

Consideration  of  the  circumstances  under  which  a  covenant  will  be  held 
to  touch  or  concern  the  land  of  the  covenantee  so  that  the  benefit  may 
run  with  the  land. 

A,  by  deed,  conveyed  for  value  to  trustees  in  fee  a  piece  of  land  as  part 
of  the  site  of  a  road  intended  to  be  made  and  maintained  by  the  trustees 
under  the  provisions  of  a  contemporaneous  trust-deed  (being a  deed  of 
settlement  for  the  benefit  of  a  jomt-stock  company  established  to  raise  the 
necessary  capital  for  making  the  road)  ;  and  in  the  conveyance  the  trustees 
covenanted  with  A,  his  heirs  and  assigns,  that  they,  the  trustees,  their 
heirs  and  assigns,  would  make  the  road,  and  at  all  times  keep  it  in  repair, 
and  allow  the  use  of  it  by  the  public,  subject  to  tolls.  The  piece  of  land  so 
conveyed  was  bounded  on  both  sides  by  other  lands  belonging  to  A.  The 
trustees  duly  made  the  road^  which  afforded  the  necessary  access  to  A's 
adjoining  lands.  A  afterwards  sold  his  adjoining  lands  to  the  plaintiff, 
and  the  trustees  sold  the  road  to  the  defendants,  both  parties  taking  with 
notice  of  the  covenant  to  repair. 

Held,  that  the  plaintiff  could  not  enforce  covenant  against  the  defend- 
ants. 

The  promoters  of  an  intended  road  by  deed  declared  that  the  road 
should  not  only  be  enjoyed  by  them  for  their  individual  purposes,  but 
*•  should  be  open  to  the  use  of  the  public  at  large  for  all  manner  of  purposes, 
in  all  respects,  as  a  common  turnpike  road,"  but  subject  to  the  payment  of 
tolls  by  the  persons  using  it. 

Held,  that  this  was  not  a  dedication  of  the  road  to  the  public,  and  that 
the  road  was  not  a  highway  repairable  by  the  inhabitants  at  large  under 
section  150  of  the  Public  Health  Act,  1875. 

Semble,  an  individual  cannot,  without  legislative  authority,  dedicate  a 
road  to  the  public  if  he  reserves  the  right  to  charge  tolls  for  the  user;  and 
the  mere  fact  that  a  number  of  persons  form  themselves  into  a  company 
for  making  and  maintaining  a  road,  and  erect  gates  and  bars  and  charge 
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tolls,  does  not  make  the  road  a  "  turnpike  road"  in  the  sense  of  a  turnpike 
road  made  such  by  act  of  Parliament,  and  so  dedicated  to  the  public. 

In  the  year  1837,  the  owners  of  property  adjacent  to  an 
old  circuitous  highway  leading  from  Higgenshaw  to  Lower 
Moor,  in  the  borough  of  Oldham,  being  desirous  of  construct- 
ing a  shorter  and  more  direct  road  between  those  places,  it 
was  proposed  that  the  owners  of  the  lands  through  which  the 
new  road  was^to  pass  should  sell  the  necessary  slips  of  land 
for  agreed  sums  of  money  amounting  in  the  aggregate  to  ;f  173 
19s.  lod.,  the  sum  agreed  to  be  paid  to  one  of  these  landowners, 
John  Elliott,  through  whom  the  plaintiff  in  this  action  claimed, 
being  £\\  iis.  8d.  It  was  also  proposed  that  the  construc- 
tion and  maintenance  of  the  road  should  be  undertaken  by  an 
association  or  company  of  proprietors  who  were  to  be  rep- 
resented by  trustees. 

To  carry  out  this  arrangement  a  deed  of  settlement  was  ex- 
ecuted on  the  3d  of  March,  1837.  The  parties  to  this  deed 
were  Joshua  Milne,  John  Milne,  and  Samuel  Lees,  of  the  first 
part ;  James  Milne  and  John  Travis,  of  the  second  part ;  the  said 
James  Milne  and  various  other  persons  whose  names  and  seals 
were  comprised  in  the  2d  schedule  thereto,  and  the  several 
other  persons  who  should  from  time  to  time  execute  the  deed 
and  whose  names  and  seals  should  be  comprised  in  the  3d 
schedule  thereto,  of  the  third  part.  The  deed  then  redtedas 
follows :  That  the  making  of  the  proposed  new  road  would  be 
of  great  public  advantage ;  that  the  several  parties  thereto, 
being  willing  at  their  own  expense  to  carry  out  the  under- 
taking, had  agreed  to  form  amongst  themselves  a  joint-stock 
company,  under  the  style  of  the  Higgenshaw  and  Lower 
Moor  Road  Company,  and  to  raise  capital  for  the  purchase  of 
land  for  the  formation  of  the  road  and  making  and  maintain- 
ing the  same ;  that  it  had  been  agreed  that  the  said  Joshua 
Milne,  John  Milne,  and  Samuel  Lees  should  be  the  trustees 
in  whose  name  the  lands  necessary  for  the  road  should  be  pur- 
chased, and  that  the  road  when  completed  should  not  only  be 
appropriated,  used,  and  enjoyed  by  the  parties  thereto  "for 
their  individual  purposes,  but  (subject  as  thereafter  mentioned) 
should  be  open  to  the  use  of  the  public  at  large  for  all  manner 
of  purposes  in  all  respects  as  a  common  turnpike  road";  that 
contracts  had  been  entered  into  by  or  on  behalf  of  the  said 
company  for  the  purchase  of  the  necessary  lands  for  a  total 
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sum  ot  ;^I73  19s.  lod.,  and  proper  conveyances  had  been  pre- 
pared and  were  Awaiting  execution  for  vesting  such  lands  in 
the  said  Joshua  Milne,  John  Milne,  and  Samuel  Lees,  who 
were  to  stand  possessed  thereof  upon  the  trusts  thereinafter 
declared ;  and  that  the  business  of  the  said  company  should 
be  carried  on  subject  to  the  provisions  thereinafter  contained ; 
it  was  then  witnessed  and  agreed  that  the  said  Joshua  Milne, 
John  Milne,  and  Samuel  Lees,  and  the  survivors  and 
survivor  of  them,  and  the  heirs  of  such  survivor^  should  for- 
ever thereafter  stand  possessed  of  the  lands  intended  to  be 
granted  to  them,  upon  the  trusts  thereinafter  declared.  And 
it  was  further  witnessed  and  agreed  that  the  said  parties 
thereto,  and  all  other  persons  who  should  thereafter  become 
proprietors  as  thereinafter  mentioned,  should,  whilst  holding 
shares  in  the  capital  of  the  said  company,  be  and  they  were 
thereby  united  into  a  company  for  making  and  maintaining  the 
said  road,  and  should  be  and  continue  the  proprietors  thereof 
under  the  name  of  **  The  Higgenshaw  and  Lower  Moor  Road 
Company"  ;  that  for  the  purpose  of  making  and  maintaining 
the  road  and  other  general  purposes  attending  the  same  a 
capital  of  ;£'i6oo  should  be  raised  in  thirty-two  shares  of  £^0 
each  ;  that  the  number  of  shares  held  by  each  person  should 
be  written  opposite  his  or  her  name  at  the  time  of  his  or  her 
executing  the  deed ;  that  the  said  £\Tl  19s.  lod.  should  be 
paid  out  of  the  capital  of  the  company  for  the  purchase  of  the 
land  necessary  for  the  road  as  aforesaid,  and  that  the  re- 
mainder of  the  money  to  be  received  by  the  said  company, 
whether  by  way  of  capital  or  profits,  or  otherwise,  should  be 
applied  by  the  trustees  in  paying  the  costs  of  the  present 
deed,  of  the  conveyances,  and  of  the  establishment  of  the  said 
company,  and  that  the  remainder  of  the  capital  should  be  ap- 
plied in  making  and  afterwards  maintaining  in  repair  the  said 
road  pursuant  to  the  specification,  ground-plan,  and  cross- 
section  contained  in  a  schedule  of  even  date,  and  in  setting  up 
necessary  toll-gates.  Then  followed  provisions  describing 
the  line  of  road ;  for  the  erection  of  tables  of  tolls  to  be  fixed 
from  time  to  time  by  a  majority  in  value  of  the  company  at  a 
meeting  for  the  purpose, — "  that  no  person  or  persons  (except 
such  persons  and  for  the  purposes  only  as  are  mentioned  in 
the  said  several  conveyances  of  the  said  land  so  purchased  by 
the  company  as  aforesaid)  shall  be  allowed  to  travel  upon,  use, 
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or  enjoy  any  part  of  the  said  road,  or  pass  through  any  such 
toll-gate,  side-bar,  or  chain,  to  be  erected  or  set  up  as  aforesaid, 
without  having  previously  paid  such  toll  as  may  from  time  to 
time  be  demanded  of  him,  her,  or  them,  pursuant  to  the  table 
of  tolls  for  the  time  being  authorized  by  the  said  company  to 
be  demanded  and  taken  as  aforesaid"  for  payment  of  tolls  by 
the  parties  to  the  present  deed ;  that  the  trustees  should 
apply  the  tolls  in  payment  of  the  current  expenses  of  the 
company,  "  and  in  repairing  and  keeping  in  repair  the  said 
road,"  and  in  discharge  of  the  principal  and  interest  of  any 
moneys  borrowed  on  the  security  of  the  tolls,  and  then  in 
payment  of  the  dividends  declared  to  the  proprietors  of  the 
company.  Then  followed  various  provisions  as  to  meetings, 
rights  of  voting,  keeping  of  the  company's  books,  calls  on 
and  forfeiture  of  shares,  declaration  of  dividends,  appointment 
of  new  trustees  by  the  shareholders,  variation  or  modification 
of  any  clauses  in  the  present  deed,  and  enrolment  of  the 
present  or  any  future  deed  of  settlement  by  the  trustees  if 
deemed  expedient. 

The  schedule  of  even  date  referred  to  in  this  deed  was 
signed  by  the  parties  to  the  deed,  and  the  owners  of  the  slips 
of  land  which  were  to  be  conveyed  as  the  site  of  the  road, 
and  contained  a  specification  describing  the  construction  of 
the  road,  with  a  plan  attached  showing  its  course,  and  the 
lands,  with  the  owners'  names,  through  which  it  was  to  run. 
Amongst  the  owners*  names  appearing  on  the  plan  was  that 
of  John  Elliott,  the  plaintiff's  predecessor  in  title,  who  owned 
the  land  on  each  side  of  the  slip  agreed  to  be  conveyed  by 
him. 

John  Elliott  conveyed  his  slip  of  land  to  the  trustees  by  an 
indenture  dated  the  8th  of  April,  1837,  being  one  of  the  in- 
tended conveyances  referred  to  in  the  deed  of  settlement 
This  deed  was  made  between  the  said  John  Elliott,  of  the  one 
part,  and  the  said  Joshua  Milne,  John  Milne,  and  Samuel  Lees, 
of  the  other  part ;  and  thereby  the  said  John  Elliot,  in  con- 
sideration of'the  sum  of  £\^  \\s,  Sd.,  paid  to  him  by  the  said 
Joshua  Milne,  John  Milne,  and  Samuel  Lees,  granted  and  re- 
leased unto  the  said  Joshua  Milne,  John  Milne,  and  Samuel 
Lees,  their  heirs  and  assigns,  the  plot  of  land  therein  described 
— being  part  of  certain  lands  belonging  to  him,  Elliott,  called 
Higher  Moor  Fold,  and  which  said  plot  of  land  was  therein 
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expressed  to  be  intended  to  form  part  of  the  said  intended 
line  of  road  from  Higginshaw  to  Lower  Moor — together  with 
liberty  to  enter  upon  the  adjoining  lands  of  the  said  John 
Elliott  for  making  artd  completing  the  said  road,  and  to  erect 
on  the  said  plot  of  land  toll-gates  with  toll-houses,  and  to  de- 
mand and  take  the  tolls  mentioned  in  any  table  of  tolls  put  up 
at  any   such  toll-gate   before  any   horse,  beast,  cattle,  cart, 
wagon,  or  carriage  (except  as  thereinafter  mentioned)  should 
be  permitted  to  pass  through  such  toll-gate,  except  mines  and 
minerals,  "  and  also  except  such  rights  and  privileges  of  pass- 
ing toll-free  over  jthe  said  line  of  road  for  certain  purposes  as 
hereinafter  is  mentioned  and  expressed."     To  hold  the  said 
plot  of  land,  liberties,  powers,  and  privileges,  unto  and  to  the 
use  of  the  said  Joshua  Milne,  John  Milne,  and  Samuel  Lees, 
their  heirs  and  assigns,  forever,  for  the  ends,  intents,  and  pur- 
poses therein  in  that  behalf  expressed  and  declared  of  and 
concerning  the  same  (that  was  to  say) :  "  Provided  always, 
and  it  is  hereby  agreed  and  declared  by  the  said  parties  to 
these  presents;  and  each  of  them,  the  said  Joshua  Milne,  John 
Milne,  and  Samuel  Lees,  for  himself  severally  and  respectively, 
and  to  and  for  his  several  and  respective  heirs  and  assigns, 
doth  covenant  and  agree  with  the  said  John  Elliott,  his  heirs 
and  assigns,  by  these  presents  in  manner  following  (that  is  to 
say),  that  they  the  said  Joshua  Milne,  John  Milne,  and  Samuel 
Lees,  their  heirs  or  assigns,  or  some  or  one  of  them,  shall  and 
will  within  the  space  of  three  years  now  next  ensuing,  at 
their  or  his  own  costs  and  charges,  convert,  make,  and  form, 
and  fence  ofiF,  in  a  good,  workmanlike,  and  proper  manner, 
the  whole  of  the  said  plot  of  land,  hereditaments,  and  premises 
hereby  granted  and  released,  into  a  road  or  way  to  form  part 
ot  the  said  line  of  road  from   Higginshaw  to  Lower   Moor 
aforesaid,  and  in  like  manner  make  and  form  the  remainder 
of  the  said  line  of  road,  which  when  so  finished  shall  be  of  the 
length,  width,  dimensions,  and  construction,  and  made  of  such 
stone  and  other  materials  and  in  such  manner  as  is  set  forth 
and  expressed  and  as  drawn  and  laid  down  or  delineated  in 
the  specification,  ground-plan,  and  cross-section  contained  in 
a  certain  schedule  or  writing  bearing  date  the  3d  day  of 
March  last  past,  and   since  the   date  and   execution   hereof 
signed  by  the  said  several  persons  parties  to  these  presents, 
and  by  several   other  persons  owners  of  other  lands  over 
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which  the  said  intended  line  extends ;  and  also  that  the  said 
line  shall  from  and  immediately  after  the  expiration  of  the 
said  term  of  three  years  (subject  nevertheless  to  such  tolls 
for  horses,  cattle,  beasts,  carts  and  carri&ges  passing  thereon 
as  may  by  the  said  Joshua  Milne,  John  Milne  and  Samuel 
Lees,  their  heirs  and  assigns,  from  time  to  time  be  fixed  and 
determined  upon)  be  used  by  the  public;  and  shall  and 
will  forever  hereafter  be  kept  open  and  used  as  and  for  a 
road  for  the  use  of  the  public  (subject  as  aforesaid) ;  and 
also  that  they  the  said  Joshua  Milne,  John  Milne  and  Samuel 
Lees,  their  heirs  and  assigns,  shall  and  will  from  time  to  time 
and  at  all  times  hereafter  keep  and  maintain  the  said  road 
and  every  part  thereof  in  good  repair,  order  and  condition, 
except  such  part  thereof  as  hereinafter  is  mentioned."  Then 
followed  a  proviso  that  no  toll  should  be  taken  or  demanded 
from  Elliott,  his  heirs  or  assigns,  lessees,  tenants  or  occu- 
piers, for  any  horse,  cattle,  beast,  or  carriage  laden  with 
materials  for  repairing  the  fences  or  drains  thereinafter 
covenanted  to  be  kept  in  repair  and  maintained  by  Elliott, 
his  heirs  or  assigns,  or  his  or  their  tenants,  etc.,  of  the  lands 
adjoining  the  said  plot  of  land  thereby  granted,  nor  for  any 
horses,  etc.,  or  carriages  passing  over  the  said  line  of  road 
for  any  purpose  connected  with  the  occupation  of  the  said 
lands  called  Higher  Moor  Fold  for  farming  or  agricultural 
purposes  only  or  relating  to  the  cultivation  thereof.  And 
Elliott  covenanted  that  he,  his  heirs  or  assigns,  or  the 
tenants,  etc.,  of  the  lands  adjoining  the  said  plot  of  land 
thereby  granted,  would  at  all  times  keep  m  repair  and  main- 
tain the  fences  and  ditches  on  each  side  of  so  much  of  the 
said  road  as  passed  over  the  lands  of  him,  Elliott,  and  also 
keep  the  drains  thereof  in  repair. 

Elliott,  though  a  vendor,  was  not  a  member  of  the  com- 
pany of  proprietors  of  the  new  road,  and  he  never  executed 
the  trust  deed.  In  or  about  the  month  of  May,  1837,  four 
conveyances  in  similar  terms  of  sites  for  the  new  road  were 
executed  to  the  trustees  by  other  landowners.  At  the  time 
the  trust  deed  and  conveyances  were  executed  the  lands 
through  which  the  new  road  was  to  pass  were  and  had  been 
used  for  agricultural  purposes. 

The  trustees  having  taken  possession  under  their  several 
conveyances,  the  new  road,  afterwards  called  Shaw  Road,  was 
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dulj  made  and,  until  the  purchase  thereof  by  the  Corpora- 
tion of  Oldham  hereinafter  mentioned,  was  maintained  by  the 
trustees  or  their  successors  in  title  under  the  trust  deed  out 
of  the  tolls  levied  upon  the  traffic.  A  footpath  was  made 
down  one  side  of  the  road,  and  this  was  left  free  for  foot- 
passengers,  tolls  being  charged  only  upon  the  traffic  over  the 
roadway. 

After  the  completion  of  Shaw  Road,  Elliott  and  other 
owners  of  land  adjoining  the  road  from  time  to  time  erected 
houses  on  their  land  at  irregular  intervals  along  the  line  of 
and  abutting  on  the  road,  the  property  in  its  vicinity  thus 
gradually  losing  its  agricultural  character  and  becoming 
absorbed  into  the  town  of  Oldham.  The  plaintiff,  who  had 
subsequently  purchased  Elliott's  land,  alleged  that  the  ex- 
penditure in  the  erection  of  these  houses  was  made  upon  the 
faith  of  the  covenants  in  the  above-mentioned  conveyances 
and  the  provisions  of  the  trust  deed,  and  with  the  full 
knowledge  and  acquiescence  of  the  persons  for  the  time 
being  entitled  to  Shaw  Road,  such  persons  being  in  fact 
the  predecessors  in  title  of  the  defendants,  the  corporation  of 
Oldham  ;  also  that  the  access  afforded  by  Shaw  Road  was 
essential  to  the  proper  use  and  enjoyment  of  the  houses. 

In  the  year  1865  the  Oldham  Borough  Improvement  Act, 
1865,  was  passed.  Sect  27  of  that  Act  contained  the  follow- 
ing provisions  as  to  the  "  road  or  street  called  Shaw  Road  *' : 
(i)  The  corporation  were  empowered  to  purchase  all  rights 
in  or  over  the  said  road  or  street  and  all  rights  of  levying 
tolls  on  the  traffic  thereon,  and  the  interests  of  all  persons  in 
any  tolls  so  levied ;  (2)  for  the  purposes  of  such  purchase  the 
said  rights  and  interests  were  to  be  deemed  lands  within  the 
meaning  of  the  Act  and  any  Act  incorporated  therewith: 
(3)  On  the  completion  of  such  purchase  all  the  rights  and 
interests  afforesaid  were  to  be  absolutely  extinguished,  the 
corporation  were  to  remove  all  gates,  etc.,  and  thenceforth 
the  said  road  or  street  was  to  be  a  street  open  to  the  public 
and  subject  to  all  provisions  relative  to  the  sewering,  drain- 
ing and  paving  of  streets  not  being  highways  repairable  by 
the  inhabitants  at  large:  (4)  The  corporation's  powers  of 
compulsory  purchase  under  this  section  were  not  to  be 
exercised  after  the  expiration  of  five  years  from  the  corn- 
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mencement  of  the  Act,  and  (5)  were  not  to  extend  to  the  soil 
of  the  said  road  or  street. 

By  an  indenture  dated  the  21st  of  April,  1868  (the  27th 
section  of  the  above  Act  being  then  still  in  force,  though 
from  the  evidence  it  appeared  that  the  plaintiff  was  not 
aware  of  it  at  the  time),  in  consideration  of  the  sum  of  ;f  580 
paid  to  the  said  John  Elliott  by  the  plaintiff,  Elliott  conveyed 
to  the  plaintiff  in  fee  simple  the  said  lands  called  Higher 
Moor  Fold  and  all  other  the  lands  of  him,  Elliott,  adjoining 
Shaw  Road,  together  with  the  houses  and  buildings  thereon 
and  the  appurtenances.  At  the  time  of  his  purchase  the 
plaintiff  had  notice  of  the  conveyances  relating  to  Shaw 
Road  as  part  of  his  title,  and  he  stated  in  evidence  that  the 
fact  that  the  trustees  had  to  repair  the  road  materially  in- 
fluenced him  in  making  the  purchase.  After  the  completion 
of  his  purchase  the  plaintiff  expended  a  considerable  sum  in 
building  other  houses  on  the  property,  and  he  paid  the  usual 
tolls  when  using  the  road.  Down  to  the  year  1880  Shaw 
Road  was  kept  in  repair  by  the  trustees.  In  that  year  the 
Oldham  Improvement  Act,  1880,  was  passed,  which—after 
referring  to  the  27th  section  of  the  Act  of  1865  and  reciting 
that  the  corporation  had  not  exercised  their  powers  within 
the  period  limited  by  the  latter  Act,  and  that  a  transfer  of 
Shaw  Road  to  them  without  compulsion  had  been  agreed  on 
for  the  sum  of  ;^6ooo — enacted  as  follows  :  Sect.  62, "nothing 
contained  in  the  Act  of  1865  or  in  this  Act  shall  exclude,  limit, 
or  affect  the  right  of  the  corporation  to  exercise  the  powers 
conferred  upon  them  by  sect.  150  of  the  Public  Health  Act, 
1875,  as  regards  the  road  or  street  within  the  borough  called 
Shaw  Road."  Sect.  63,  so  far  as  is  material,  was  as  follows: 
**  With  respect  to  Shaw  Road  the  following  provisions  shall 
take  effect ;  namely, 

**  (i)  On  the  corporation  paying  to  the  said  Joshua  Milne 
Cheetham,  William  Taylor,  and  Charles  Edward  Lees"— the 
then  trustees  of  the  deed  of  settlement  and  defendants  in  the 
present  action — "  or  two  of  them,  or  to  the  survivor  of  them, 
or  to  the  executers  or  administrators  of  the  survivor  of 
them,  out  of  the  borough  fund  or  borough  rate,  or  out  of 
moneys  which  the  corporation  are  by  this  act  authorized  to 
borrow  for  the  purpose,  the  consideration  money  aforesaid, 
and  on  a  copy  of  this  Act  being  produced  to  the  Commis- 
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sioners  of  Inland  Revenue,  stamped  with  such  an  ad  valorem 
stamp  as  would  be  required  by  law  to  be  impressed  on  a 
deed  of  conveyance  of  Shaw  Road  by  them  or  him  to  the 
corporation,  then  and  in  that  case,  but  not  sooner  or  other- 
wise, all  the  rights,  interests,  property  and  things  comprised 
in  sect.  27  of  the  Act  of  1865,  as  subsisting  at  the  time  of  the 
vesting"  thereof  under  this  section,  and  the  soil  of  Shaw 
Road,  shall  by  virtue  of  this  section  vest  absolutely  in  the 
corporation  and  their  successors  for  all  the  estate  and  interest 
therein  of  Joshua  Milne  Cheetham,  William  Taylor,  and 
Charles  Edward  Lees,  each  of  them,  their  and  each  of 
their  heirs,  executors,  and  administrators,  and  of  all  persons 
and  bodies  claiming  through  or  under  them  :'*  (2)  The  re- 
ceipt of  the  said  trustees  for  the  consideration  money  paid 
to  be  a  good  discharge ;  **  (3)  The  persons  to  whom  payment 
is  so  made  shall  hold  the  money  received  by  them,  subject 
to  payment  and  discharge  of  all  debts  and  liabilities  (if  any) 
properly  payable  thereout  or  chargeable  thereon,  in  trust  for 
such  persons  as  are  at  the  time  of  payment  beneficially  in- 
terested in  Shaw  Road,  and  according  to  the  proportions  or 
respective  amounts  of  the  interests  of  those  persons :  (4)  On 
the  vesting  aforesaid  taking  effect  all  rights  of  levying  tolls 
in  respect  of  traffic  on  Shaw  Road,  and  the  interests  of  all 
I>ersons  in  any  tolls  so  levied,  shall  be  by  virtue  of  this 
section  absolutely  extinguished/' 

In  November,  1880,  and  in  pursuance  of  the  last-mentioned  ' 
Act,  the  corporation  paid  to  the  defendants,  the  trustees  of 
the  deed  of  settlement,  the  said  sum  of  £(xxyo  for  the  pur- 
chase of  Shaw  Road,  which  thereupon  became  absolutely 
vested  in  the  corporation  as  owners  thereof.  The  toll-gates 
were  then  removed  and  tolls  ceased  to  be  collected. 

On  the  2d  of  March,  1881,  the  corporation,  acting  under 
the  powers  conferred  upon  them  by  sect.  150*  of  the  Public 

*  The  material  parts  of  sect.  150  of  the  Public  Health  Act,  1875,  are  as 
follows : — 

••  Where  any  street  within  any  urban  district  (not  being  a  highway 
repairable  by  the  inhabitants  at  large)  or  the  carriageway  footway  or  any 
other  part  of  such  street  is  not  sewered  levelled  paved  metalled  flagged 
chanelled  and  made  good  or  is  not  lighted  to  the  satisfaction  of  the  urban 
authority,  such  authority  may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting  adjoining  or  abutting  on 
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Health  Act,  1875,  and  reserved  to  them  by  sect  62  of  the 
Oldham  Improvement  Act,  1880,  resolved  that  Shaw  Road, 
as  not  being  a  highway  repairable  by  the  inhabitants  at 
large,  should  be  sewered,  drained,  paved  and  otherwise  com- 
pleted to  their  satisfaction ;  and  accordingly,  on  the  3rd  of 
June,  1 88 1,  notices  were  served  upon  the  plaintiff  and  other 
owners  and  occupiers  of  premises  fronting  on  Shaw 
Road,  requiring  them  to  do  the  work  within  a  specified 
time.  The  plaintiff  and  the  other  owners,  however,  failed  to 
comply  with  the  notices,  whereupon  the  corporation  exe- 
cuted the  work  themselves,  and  subsequently  served  notices 
and  took  out  summonses  before  the  justices  against  the 
plaintiff  and  the  other  owners  for  the  recovery  of  the  ex- 
penses which  had  been  apportioned  on  the  several  frontages. 
Upon  these  summonses  orders  were  made  for  payment,  but, 
pending  an  appeal,  no  further  steps  had  been  at  present 
taken  to  enforce  such  orders. 

On  the  4th  of  July,  1883,  the  corporation  duly  declared 
Shaw  Road  a  public  highway,  pursuant  to  sec.  152  of  the 
Public  Health  Act,  1875,  which  enacts  that,  upon  such  a  dec- 
laration being  made  of  any  "street,**  "the  same  shall  be- 
come a  highway  repairable  by  the  inhabitants  at  large." 

The  plaintiff's  grounds  for  resisting  the  claim  of  the  cor- 
poration were,  that  he  and  the  other  persons  served  with  the 
notices  had  no  such  interest  in  Shaw  Road  as  to  render  them 
liable  under  the  Public  Health  Act,  1875,  or  otherwise,  for 
works  executed  thereon  of  the  nature  alleged  by  the  corpo- 
ration ;  that  Shaw  Road  was  not  a  "  street*'  within  the  mean- 
ing of  the  Public  Health  Act,  1875,  but  that,  on  the  contrary, 

such  parts  thereof  as  may  require  to  be  sewered  levelled  paved  metalled 
flagged  or  channelled,  or  to  be  lighted,  require  them  to  sewer  level  pave 
metal  flag  channel  or  make  good  or  to  provide  proper  means  for  lighting 
the  same  within  a  time  to  be  specified  in  such  notice^"  Plans  and  esti- 
mates of  the  works  to  be  made  and  referred  to  in  such  notice.  "If  such 
notice  is  not  complied  with,  the  urban  authority  may,  if  they  think  fit, 
execute  the  works  mentioned  or  referred  to  therein;  and  may  recover  in 
a  summary  manner  the  expenses  incurred  by  them  in  so  doing  from  the 
owners  in  default,  according  to  the  frontage  of  their  respective  premises 
and  in  such  proportion  as  is  settled  by  the  surveyor  of  the  urban 
authority,  or  (in  case  of  dispute)  by  arbitration  in  manner  provided  by 
this  act ;  or  the  urban  anthority  may  by  order  declare  the  expenses  so 
incurred  to  be  private  improvement  expenses  .  .  . ." 
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it  was  and  always  had  been  a  road  repairable  by  the  owners 
thereof,  and  that  the  corporation,  on  behalf  of  the  ratepayers 
or  inhabitants  at  large,  having  become  the  owners,  the  road 
thereupon  became  "a  highway  repairable  by  the  inhabitants* 
at  large" ;  and  that,  as  to  any  portion  of  the  expenses  alleged 
by  the  corporation  to  have  been  incurred  in  relation  to  the 
road_  and  necessary  for  the  maintenance  thereof,  the  corpora- 
tion, having  purchased  the  road  with  notice  of  and  subject  to 
the  provisions  of  the  trust-deed  and  the  conveyances  to  the 
trustees,  were  estopped  from  making  any  claim  against  the 
plaintiff  and  other  adjoining  owners  on  account  of  such  ex- 
penses, and  thus  evading  liability  as  assigns  of  the  grantees 
under  the  conveyances  and  trust-deed  or  in  respect  of  cove- 
nants running  with  the  land  purchased  by  them  the  corporap 
tion.      The  plaintiff  further  contended,  in  the  alternative, 
that  if  the  corporation  were  entitled  to  be  repaid  their  said 
expenditure,  or  any  part  thereof,  as  being  necessary  for  the 
maintenance  of  Shaw  Road  in  good  repair,  such  right  con- 
stituted a  **  liability"  within  the  meaning  of  the  provisions  of 
sec.  63,  sub-sec.  3,  of  the  Oldham  Improvement  Act,   1880, 
and  that  such  expenditure  was  properly  payable  out  of  the 
purchase-moneys  in  the  hands  of  the  trustees,  and  that  the 
plaintiff  and  the  other  adjoining  owners  were  entitled  to  have 
such  purchase-moneys  or  a  sufficient  part  thereof  applied  in 
satisfaction  of  the  claim  of  the  corporation  by  way  of  indem- 
nity or  otherwise. 

In  order,  then,  to  ascertain  the  rights  of  the  owners  of  prop- 
erty fronting  and  adjoining  Shaw  Road,  the  plaintiff  brought 
this  action  on  behalf  of  himself  and  all  other  such  owners 
against  the  corporation  and  the  trustees,  claiming  (i)  a  dec- 
laration that  the  corporation  were  not  entitled  to  recover 
from  the  plaintiff  and  other  adjoining  owners  any  sums  or 
charges  for  the  bedding  or  paving  of,  or  execution  of  repairs 
upon,  Shaw  Road,  or  other  works  necessary  for  keeping  the 
road  in  good  repair ;  (2)  an  injunction  to  restrain  the  corpo- 
ration from  proceeding  further  upon  the  orders  made  by  the 
justices,  the  plaintiff  submitting  to  any  order  which  the 
court  might  make  in  the  present  action  for  the  purpose  of 
finally  determining  all  questions  between  the  parties ;  (3)  in 
the  alternative  a  declaration  that  the  defendants,  the  trustees, 
were  liable  out  of  the  purchase-money  paid  to  them  by  the 
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corporation  to  keep  the  plaintiff  and  such  other  owners  in- 
demnified against  the  said  charges  ;  (4)  to  have  the  trusts  of 
the  said  purchase-moneys  executed  by  the  court,  and  ac- 
•counts  thereof  directed,  and  to  have  provision  made  thereout 
to  answer  such  indemnity,  or  to  satisfy  the  claim  of  the  cor- 
poration as  a  "  liability"  within  the  meaning  of  the  Oldham 
Improvement  Act,  1880,  sec.  63 ;  (5)  damages;  and  (6)  costs. 
The  corporation,  in  their  statement  of  defence,  insisted 
that  at  the  date  of  the  conveyances  and  trust-deed  the  land 
forming  the  site  of  Shaw  Road  and  the  other  adjoining  lands 
were  agricultural  lands  of  small  value,  and  that  the  work  to 
be  done  to  the  road  under  the  covenants  and  provisions  in 
such  deeds  was  only  applicable  to  the  road  and  neighbor- 
hood as  existing  at  that  time,  and  that  owing  to  the  subse- 
quent entire  change  in  the  character  of  the  neighborhood 
consequent  upon  the  growth  of  population,  the  erection  of 
buildings  and  improvements  within  thQ  township  and  borough 
of  Oldham,  and  otherwise,  such  covenants  and  provisions  at 
the  time  of  the  purchase  of  the  road  by  the  corporation 
ceased  to  be  applicable  or  to  have  any  binding  effect,  and 
had  in  fact  wholly  lapsed  ;  that  the  plaintiff  purchased  with 
full  knowledge  (which,  however,  the  plaintiff"  denied)  that 
under  the  Oldham  Borough  Improvement  Act,  1865,5.27, 
the  corporation  were  empowered  to  purchase  all  rights  over 
Shaw  Road  within  the  period  of  five  years ;  also  that  the  • 
plaintiff  purchased  with  notice  of  the  liability  to  the  payment 
of  tolls  in  respect  of  Shaw  Road,  and  of  the  fact  that  the  said 
covenants  and  provisions  relating  to  the  maintenance  and 
repair  of  the  road  and  the  liability  of  the  trustees  thereunder 
had  wholly  lapsed  and  ceased  to  be  binding.  They  also  as- 
serted that  the  work  executed  by  them  in  making  Shaw 
Road  under  their  statutory  powers  was  entirely  different 
from  that  provided  for  by  the  said  covenants  and  provisions, 
which  had  become  wholly  inapplicable  and  inoperative ;  that 
at  the  time  they  purchased  Shaw  Road  it  was  not  a  highway 
repairable  by  the  inhabitants  at  large,  but  was  liable  to  be 
paved,  sewered,  and  put  into  thorough  repair,  under  the 
provisions  of  sec.  150  of  the  Public  Health  Act,  1875,  at  the 
expense  of  the  adjoining  owners  ;  that,  even  if  the  covenants 
in  the  said  conveyances  were  binding,  the  plaintiff  and  the 
other  owners  had  forfeited  all  right  to  relief  thereunder  by 
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laches  and  delay  in  standing  by  and  permitting  the  Oldham 
Acts  of  1865  and  1880  to  pass  into  law  without  objection,  in 
making  no  objection  to  the  notices  served  on  them  by  the 
corporation,  and  in  permitting  the  corporation  to  execute 
the  work  without  contesting  their  right  to  do  so ;  and  they 
submitted  that  if  the  said  covenants  and  provisions  were 
binding  on  the  trustees,  and  if  the  moneys  due  from  the 
plaintiff  and  the  other  adjoining  owners  to  the  corporation 
constituted  "debts  and  liabilities"  within  the  meaning  of 
sub-sec.  3  of  sec.  63  of  the  Oldham  Act  of  1880,  then  that 
the  same  were  payable  to  the  plaintiff  and  the  other  owners 
out  of  the  purchase-money  in  the  hands  of  the  defendants, 
the  trustees,  and  not  by  the  corporation. 

Issue  having  been  joined,  the  action  came  on  for  trial  on 
the  30th  of  April,  1884,  before  the  Vice-Chan cellor  of  the 
County  Palatine  of  Lancaster,  who  held  that  the  plaintiff's 
case  failed  against  all  the  defendants,  and  dismissed  the  ac- 
tion with  costs. 

The  plaintiff  appealed.  The  notice  of  appeal  was  served 
ui>on  the  defendants  the  corporation  only. 

Henn  Collins,  Q.C.,  and  Maberly  for  appellant. 

Cooksofiy  Q.  C,  and  Pankhurst,  for  respondents  the  corpo 
ration : 

Cotton,  L.  J. — This  is  an  appeal  by  the  plaintiff  against 
the  decision  of  the  Vice-Chancellor  of  the  County 
Palatine,  who  did  not  grant  the  relief  which  he  ^^^^ 
sought.  The  nature  of  the  case  is  this :  The  plaintiff  is  the 
owner  of  land  lying  on  two  sides  of  what  is  now  a  street  in 
Oldham;  he  had  got  a  notice  from  the  corporation,  under 
the  150th  section  of  the  Public  Health  Act,  1875,  to  do  certain 
work,  which,  if  the  road  or  street  is  within  that  section,  they 
are  entitled  to  require  to  be  done,  in  the  nature  of  paving  and 
sewering  the  street.  He  did  not  do  it ;  then  they  executed 
the  work,  and  sought  to  recover  from  him,  in  the  way  pointed 
out  by  the  act,  his  proportion  of  the  expense  which  they  had 
incurred  in  paving  and  sewering  the  road  or  street,  part  of 
which  divided  hi;5  property.  He  contended  before  the  Vice- 
Chancellor  unsuccessfully,  and  has  contended  on  appeal,  that 
for  various  reasons  the  corporation  had  no  power  to  put  in 
force  against  him  section  150  of  the  Public  Health  Act,  1875, 
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and  the  consequential  powers  given  by  that  act  in  respect  o 
work  done  under  that  section.  That  was,  of  course,  saying- 
"you  have  no  right  at  all  as  against  me  to  claim  any  part  of 
this  money  ;"  but  there  was  also  a  subsidiary  point.  He  con- 
tended  that,  if  he  was  wrong  on  the  first  point,  yet  they  were 
only  entitled  to  claim  from  him  the  expense  of  part  of  the 
work  which  they  had  done,  on  the  ground  that  under  the 
deed  which  I  shall  have  to  refer  to,  the  corporation  were 
bound  to  bear  the  remainder  of  the  expense  under  a  covenant 
entered  into  by  their  predecessors  in  title. 

Now,  the  point  first  argued  was  as  to  the  general  power 
under  sec.  150  of  the  Public  Health  Act,  1875.  [His  Lord- 
ship read  the  section  and  continued :]  Of  course,  if  Shaw 
Road  is  not  a  street  within  this  section,  the  corporation  have 
no  power  at  all  to  give  the  notice  under  it  or  to  do  the  work 
with  the  consequential  result  of  being  able  to  claim  from  the 
plaintiff  any  proportion  of  the  expense.  Now,  the  plaintiff's 
contention  was  this :  It  was  admitted  that  it  was  a  street,  but 
it  was  said  that  the  150th  section  only  applies  to  streets  not 
being  highways  repairable  by  the  inhabitants  at  large,  and 
that  this  street  was  "  a  highway  repairable  by  the  inhabitants 
at  large ;"  that  before  it  became  vested  in  the  corporation  it 
had  been  a  turnpike  road — a  highway — and,  therefore,  being 
a  highway,  was  repairable  by  the  inhabitants  at  large.  Well, 
is  that  so  ?  It  appears  that  this  street  was  originally  made  as 
a  matter  of  private  adventure  by  persons  who  had  formed 
themselves  into  a  joint  stock  company.  There  was  a  line  of 
road  agreed  upon,  which  would  cut  off  a  great  angle,  and 
make  a  very  much  shorter  line  of  access  than  had  existed  pre- 
viously ;  and  apparently  the  landowners  on  the  line  of  that 
contemplated  new  road  joined  together  and  formed  a  joint 
stock  company  in  order  to  make  this  road,  and  put  upon  it 
bars,  which  they  did  not  allow  people  to  pass  unless  they  paid 
money.  It  was  said  that  that  alone  made  it  a  turnpike  road. 
I  will  not  enter  into  the  question  as  to  whether  that  made  it  a 
turnpike  road,  because  certainly  that  is  not  the  question  we 
have  to  deal  with.  It  did  not  make  it  a  turnpike  road  in  the 
sense  of  a  turnpike  road  made  such  by  Act  of  Parliament, 
which  by  Act  of  Parliament  is  dedicated  to  the  public ;  or 
rather,  a  road  which  by  Act  of  Parliament — although  there  is 
no  expressed  dedication — is  constituted  a  public  highway. 
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subject  only  to  the  obligation  imposed  by  the  act  of  payment 
to  the  trustees  of  the  road  of  certain  tolls.  But  the  question 
we  have  to  consider  is  this :  Was  the  road  at  the  time  when 
the  corporation  acquired  it  under  the  act  which  has  been 
referred  to,  a  road,  whether  turnpike  or  not,  repairable  by 
the  inhabitants  at  large?  That,  in  my  opinion,  depends  upon 
this  further  question — was  it  really  dedicated  to  the  public 
so  as  to  make  it  a  public  highway?  The  Vice-Chancellor 
considered  that  on  the  true  interpretation  of  the  150th  section, 
the  road  was  not  repairable  by  the  inhabitants  at  large,  and 
that  if  it  was  repairable  under  the  trust  deed  out  of  the  tolls, 
it  was  not  within  the  exception  in  the  section.  I  do  not  give 
any  decision  upon  that  question,  because  in  my  opinion  this 
road  was  never  dedicated  to  the  public  in  such  a  way  as  to 
become  a  public  highway,  repairable  as  such  by  the  inhabi- 
tants at  large. 

I  have  mentioned  how  it  was  that  this  road  came  to  be 
formed,  and  we  have  before  us  the  deed  of  settle- 

-     ,  -  .  _  .  Dedication   of 

ment  of  the  company  of  propnetors.  It  mentions  JSS^tdkiS! 
the  object  of  making  this  road,  that  the  parties  had 
agreed  to  raise  the  necessary  capital,  and  that  the  road,  when 
made,  should  not  only  be  enjoyed  by  them  "  for  their  indi- 
vidual purposes,  but  (subject  as  hereinafter  is  mentioned)  shall 
be  open  to  the  use  of  the  public  at  large  for  all  manner  of 
purposes  in  all  respects  as  a  common  turnpike  road."  It  was 
contended  that  those  words  dedicated  it  to  the  public ;  that  it 
then  became  a  public  highway,  and  that  consequently  it  would 
be  repairable  by  the  inhabitants  at  large.  But  though  there 
are  the  words,  "shall  be  open  to  the  use  of  the  public  at 
large,"  there  are  also  the  words  "  subject  as  hereinafter  is 
mentioned,"  and  we  must  look  to  see  what  is  "  hereinafter 
mentioned."  We  then  find  this — "  that  no  pejson  or  persons 
(except  such  persons  and  for  the  purposes  only  as  are  men- 
tioned in  the  said  several  conveyances  of  the  said  land  so 
purchased  by  the  company  as  aforesaid)  shall  be  allowed  to 
travel  upon,  use,  or  enjoy  any  part  of  the  said  road,  or  pass 
through  any  such  toUgate,  side-bar,  or  chain,  to  be  erected 
and  set  up  as  aforesaid,  without  having  previously  paid  such 
toll  as  nwy  from  time  to  time  be  demanded  of  him,  her,  or 
them,  pursuant  to  the  table  of  tolls  for  the  time  being  author- 
ized by  the  said  company  to  be  demanded  and  taken  as  afore- 

9  Cor.  Cas.— 22 
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said."  Now  the  exception  there  is  this,  that  the  persons  who 
conveyed  their  land  to  the  trustees  for  the  site  of  this  road 
reserved  for  themselves,  ^by  covenant  on  the  part  of  the  trus- 
tees, a  right  to  use  the  road  as  a  road  for  agricultural  pur- 
poses free  of  toll ;  that  is,  for  carts  to  pass  for  any  purpose  of 
agriculture  connected  with  their  land ;  but  subject  to  that, 
they  and  everybody  else  can  only  use  it  if  they  are  willing  to 
pay  a  toll,  and  it  is  not  a  fixed  toll,  but  the  "  tolls  for  the  time 
being  authorized  by  the  said  company  to  be  demanded  and 
taken  as  aforesaid."  Now  I  here  gfive  no  opinion  as  to 
whether  there  can  be  a  dedication  by  an  individual  of  a  road 
as  a  highway  subject  to  a  toll  without  the  aid  of  an  Act  of 
Parliament.  Authorities  were  cited  containing  some  passages 
apparently  to  the  eflFect  that  this  might  be  done.  I  do  not 
think  it  necessary  in  this  case  to  give  any  opinion  upon  that 
point,  though  I  certainly  hesitate  to  say,  and  I  do  not  in  any 
way  encourage  the  idea,  that  an  individual  without  any 
authority  from  the  Crown,  and  without  the  authority  of  an 
Act  of  Parliament,  can  be  said  to  dedicate  a  road  to  the  pub- 
lic when  it  can  only  be  used  on  payment  of  a  toll ;  but  if  this 
is  a  highway,  it  would  be  an  infringement  of  the  prerogative 
to  stop  the  Queen's  subjects  on  it  and  demand  toll  from  them, 
either  in  consequence  of  any  repairs  which  might  be  done  or 
any  improvements  which  might  be  made.  If  it  is  once  a  high- 
way there  can  be  no  question  of  toll  after  that.  Whether 
originally  a  road  could  be  dedicated  to  the  public  so  as  to 
become  a  highway  subject  to  a  toll  to  be  paid  to  the  man  who 
dedicates  it,  I  give  no  opinion,  because  it  has  not  been  really 
fully  discussed.  But  here  the  case  is  very  different ;  it  is  not 
that  all  the  public  are  to  use  the  road,  but  only  such  persons 
are  to  use  it  as  are  willing  to  pay  this  toll — "  that  no  person 
or  persons.  .  .  shall  be  allowed  to  travel  upon,  use,  or  enjoy 
any  part  of  the  said  road,  or  pass  through  any  such  toUgate, 
side-bar,  or  chain  to  be  erected  and  set  up  as  aforesaid  with- 
out having  previously  paid  such  toll,"  and  it  is  not  a  fixed  toll, 
but  it  is  **  such  toll  as  may  from  time  to  time  be  demanded 
from  him,  her,  or  them,  pursuant  to  the  table  of  tolls  for  the 
time  being  authorized  by  the  said  company,  to  be  demanded 
and  taken  as  aforesaid."  So  that  this  company,  formed  for 
the  profit  of  the  individual  shareholders — because  the  deed 
of  settlement  shows  that  they  contemplated  realizing  a  profit 
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and  making  a  dividend — are  from  time  to  time  to  charge  such 
tolls  as  they  may  think  fit,  not  merely  for  the  purpose  of  keep- 
ing up  the  road,  but  for  the  purpose  of  keeping  the  road  open, 
as  a  source  of  profit  to  them,  as  well  as  a  matter  of  conve- 
nience to  those  members  of  the  public  who  may  be  willing  to 
pay  such  tolls  as  they  may  from  time  to  time  fix.  They  might 
increase  the  tolls  from  time  to  time,  and  there  is  no  limit, 
except  their  own  interest,  placed  on  the  tolls;  and  though  it 
is  true  that,  as.  far  as  it  was  a  footpath,  there  never  has  been 
any  toll,  yet  under  the  deed  of  settlement  they  were  at  liberty, 
if  they  thought  fit,  to  charge  a  toll  on  that  footpath  as  well  as 
any  other  part  of  the  road.  However,  down  to  the  time 
when  the  corporation  got  this  road,  they  did  not  charge  any- 
thing on  the  footpath ;  but  there  was  nothing,  as  I  say,  to 
prevent  them  from  so  doing.  In  my  opinion  there  was  no 
such  dedication  to  the  public  as  to  make  this  a  public  high- 
way, and  consequently  it  does  not  come  within  the  exception 
of  section  150  of  "a  highway  repairable  by  the  inhabitants  at 
large." 

Then  comes  this  other  point.  Assuming  that  this  corpora- 
tion had  the  power  to  act  under  sec.  150,  it  was  covknaot  to 
said  that  when  the  land,  forming  the  portion  of 
the  road  about  which  this  question  arises,  was 
originally  purchased  from  Mr.  Elliot — he  being  one  of  those 
over  whose  land  the  new  road  went — there  was  a  covenant 
by  the  trustees  who  bought  on  behalf  of  the  joint  stock  com- 
pany to  preserve  and  maintain  it  as  a  road.  The  covenant 
was  by  those  trustees  with  John  Elliott,  his  heirs  and  assigns, 
that  they  should,  within  the  space  of  three  years,  at  their 
own  cost,  make  and  form  and  fence  off  in  a  good  and  work- 
manlike manner  the  road ;  and  then  it  goes  on  to  prescribe 
the  mode  of  making  the  road,  and  "  that  the  said  line  shall 
from  and  immediately  after  the  expiration  of  the  said  term  of 
three  years  (subject,  nevertheless,  to  such  toll  for  horses, 
cattle,  beasts,  carts,  and  carriages  passing  thereon  as  may  by 
the  said  Joshua  Milne,  John  Milne,  and  Samuel  Lees — who 
are  the  trustees — their  heirs  and  assigns,  from  time  to  time  be 
fixed  and  determined  upon)  be  used  by  the  public,  and  shall 
and  will  forever  hereafter  be  kept  open  and  used  as  and  for 
a  road  for  the  use  of  the  public  (subject  as  aforesaid),  and 
also  that  they,  the  said  Joshua  Milne,  John  Milne,  and  Samuel 
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Lees,  their  heirs  and  assigns,  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  keep  and  maintain  the  said  road 
and  every  part  thereof  in  good  repair,  order,  and  condition/* 
It  is  said  that  this  covenant  having  been  entered  into  by  the 
trustees,  the  corporation,  as  purchasers  from  them,  are  now 
subject  to  that  covenant.  The  corporation  bought  this  road 
under  an  Act  of  Parliament  which  was  passed  in  the  year 
1880.  I  do  not  think  it  necessary,  in  the  view  I  take  of  this 
case,  to  go  in  detail  into  that  Act  of  Parliamont,  but  sec.  63 
gives  the  power  of  purchase.  There  had  been  a  previous 
act  which  had  given  them  the  right  to  enter  into  a  contract 
with  the  trustees  for  the  purchase  of  this  road  ;  they  had  not 
done  that,  and  then  sec.  63,  with  respect  to  this  road,  which 
is  called  Shaw  Boad,  gave  them  this  power,  that  on  their 
paying  to  the  trustees  out  of  the  borough  funds,  or  the  mon- 
eys borrowed,  the  consideration  money  which  they  were  to 
pay,  and,  on  a  copy  of  the  act  being  produced  to'  the  Com- 
missioners of  Inland  Revenue  (duly  stamped),  "  then,  and  in 
that  case,  but  not  sooner  or  otherwise,  all  the  rights,  interests, 
property,  and  things  comprised  in  sec.  27  of  the  act  of  1865** 
(that  was  the  previous  act),  "as  subsisting  at  the  time  of  the 
vesting  thereof  under  this  section,  and  the  soil  of  Shaw  Road 
shall  by  virtue  of  this  section  vest  absolutely  in  the  corpora- 
tion and  their  successors  for  all  the  estate  and  interest  there- 
in" of  the  trustees. 

It  seems  by  the  immediately  preceding  section  that  this 
act  contemplated  that  probably  the  corporation  might  have 
power  to  exercise  the  rights  g^ven  by  sec.  1 50,  but  in  the 
view  which  I  take  of  this  case  I  shall  not  enter  minutely  into 
that  question,  or  as  to  the  general  effect  of  this  Act  of  Parlia- 
ment with  regard  to  the  question  in  dispute.  But  it  is  said, 
on  behalf  of  the  appellant,  here  is  this  covenant  by  the  trus- 
tees ;  the  corporation  are  their  successors  under  that  Act  of 
Parliament,  taking  all  the  estate  and  interest  of  the  trustees 
in  Shaw  Road,  and,  that  being  so,  they  must  be  bound  by  the 
covenant :  it  is  a  covenant  the  burden  and  benefit  of  which 
run  at  law,  or  at  least  in  equity,  they  having  taken  with  notice, 
which  undoubtedly  they  did  ;  and,  if  not  enforceable  at  law, 
it  is  a  covenant  which  can  be  enforced  in  equity,  and  the  con- 
sequence must  be  that  they  cannot  claim  under  the  Public 
Health  Act,  1875,  the  expense  of  repairing  this  road,  or,  at 
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any  rate,  they  cannot  claim  from  the  plaintiff  the  full  amount, 
but  only  such  proportion  as  would  meet  the  amount  that 
would  have  been  required  to  put  the  road  in  the  state  of  re- 
pair required  by  the  covenant  with  Mr.  Elliott,  through  whom 
the  plaintiff  claims.  Now,  as  to  enforcing  this  covenant  in 
equity,  I  will  deal  with  that  point  first.  In  my  opinion,  if 
this  is  not  a  covenant  runninor  at  law,  there  can  be 

....  r     •       •  •  •         •  NATUBB0F8UCH 

no  relief  m  respect  of  it  in  equity ;  it  is  not  a  re-  ^^^Sf^'  ^^' 
strictive  covenant ;  it  is  not  a  covenant  restraining 
the  corporation  or  the  trustees  from  using  the  land  in  any 
particular  way,  at  least  so  far  as  this  case  is  concerned.  If 
either  the  trustees  or  the  corporation  were  intending  to  divert 
this  land  from  the  purpose  for  which  it  was  conveyed,  that 
is,  from  its  being  used  as  a  road  or  street,  that  would  be  a 
very  different  question;  then  one  would  have  to  consider 
this — how  far,  having  regard  to  the  act  of  1880,  the  equitable 
right  would  travel ;  because,  undoubtedly,  where  there  is  a 
restrictive  covenant,  the  burden  and  benefit  of  which  do  not 
run  at  law,  Courts  of  Equity  restrain  any  one  who  takes  the 
property  with  notice  of  that  covenant  from  using  it  in  a  way 
inconsistent  with  the  covenant.  But  here  the  covenant  which 
is  attempted  to  be  insisted  upon  on  this  appeal  is  a  covenant 
to  lay  out  money  in  doing  certain  work  upon  this  land ;  and, 
that  being  so,  in  my  opinion — and  the  Court  of  Appeal  has 
already  expressed  a  similar  opinion  in  a  case  which  was  be- 
fore it — that  is  not  a  covenant  which  a  Court  of  Equity  will 
enforce ;  it  will  not  enforce  a  covenant  not  running  at  law 
when  it  is  sought  to  enforce  that  covenant  in  such  a  way  as 
to  require  the  successors  in  title  of  the  covenantor,  to  spend 
money,  and  in  that  way  to  undertake  a  burden  upon  them- 
selves. The  covenantor  must  not  use  the  property  for  a  pur- 
pose inconsistent  with  the  use  for  which  it  was  originally 
granted;  but  in  my  opinion  a  Court  of  Equity  does  not 
and  ought  not  to  enforce  a  covenant  binding  only  in  equity 
in  such  a  way  as  to  require  the  successors  of  the  covenantor 
himself,  they  having  entered  into  no  covenant,  to  expend 
sums  of  money  in  accordance  with  what  the  original  cove- 
nantor bound  himself  to  do.  The  case  principally  relied 
upon  by  the  appellant  was  one  before  Vice-Chancellor  Malins. 
That  was  the  case  of  Cooke  v.  Chilcott,  3  Ch.  D.  694.  Now 
undoubtedly  the  vice-chancellor  did  decide  that  case  on  the 
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equitable  doctrine,  and  said  that  he  would  enforce  the  cove- 
nant ;  but  that  is  an  authorAy  which  in  my  opinion  was  not 
right  on  that  point.  In  the  subsequent  case  of  Haywood  v, 
Brunswick  Permanent  Benefit  Building  Society,  8  Q.  B.  D. 
403 — both  Lord  Justice  Lindley  and  myself  were  members 
of  the  court  which  decided  that  case — we  expressed  our  opin- 
ion against  Cooke  v.  Chilcott  being  a  correct  development  of 
the  doctrine  established  by  Tulk  v.  Moxhay,  2  Ph.  774,  or  for 
which  Tulk  v.  Moxhay  was  an  authority. 

Then  there  was  another  case,  before  the  late  Lord  Romilly, 
of  Moreland  v.  Cook,  Law  Rep.  6  Eq.  252,  which  was  relied 
upon ;  but  that  was  really  a  case  not  turning  upon  that  doc- 
trine, because  it  was  this :  There  was  a  deed  of  partition  of 
land  all  of  which  was  below  the  sea  level  and  was  protected 
by  a  river  or  sea  wall,  and  a  covenant  was  entered  into  by 
the  different  parties  to  pay  their  proportion  of  the  expense  of 
repairing  the  sea  wall,  whoever  should  do  it;  and  that  cove- 
nant was  enforced  for  and  against  the  successors  of  those  who 
were  parties  to  the  deed.  But  in  that  case  it  appeared  that 
there  was,  according  to  the  view  of  the  Master  of  the  Rolls, 
a  common  law  liability,  independently  of  that  covenant,  to 
repair  the  sea  wall,  so  that  it  would  be  very  diflFerent  from 
the  case  of  creating  a  new  liability :  the  covenant  there  was 
framed  in  such  a  way  as  to  create  a  grant  by  the  different 
persons  who  took,  on  partition,  portions  of  the  property,  of  a 
rent-charge  out  of  their  lands  in  order  to  provide  for  the  ex 
pense.  The  covenant  was  in  this  form.  The  parties  cove- 
nanted for  themselves,  etc.,  "severally  and  respectively,  in 
manner  following,  that  is  to  say,  that  the  charges,  damages, 
and  expenses  of  or  attending  the  keeping  and  maintaining  the 
walls  and  gutts  of  or  belonging  to  the  said  lands,  fresh  marsh 
lands,  hereditaments  and  premises  hereby  granted  and  re- 
leased, or  intended  so  to  be,  in  good  order  and  repair,  shall  be 
borne  and  paid  by  them  (naming  them),  their  respective  heirs 
and  assigns,  out  of  the  said  lands  and  hereditaments  hereby 
divided  in  proportion,  and  by  an  acre-scot  to  be  from  time  to 
time  for  that  purpose  made  thereon  and  payable  thereout  in 
the  same  proportions  in  ready  money."  So,  although  in  terms 
it  was  a  covenant,  it  was  a  covenant  by  these  parties  that  the 
expense  should  be  paid  out  of  their  proportions  of  the  land 
by  an  acre-scot  payable  thereout  in  the  same  proportions  in 
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ready  money.  That  is,  therefore,  really  a  grant  by  each  of 
the  parties  of  a  rent-charge  of  so  much  money  as  would  be 
equivalent  to  his  proportion  of  the  total  expense  of  repairing 
the  sea  wall. 

Those,  I  think,  were  the  principal  cases  which  were  relied 
upon.  As  to  the  case  of  Holmes  v.  Buckley,  i  Eq.  C.  Ab. 
27,  although  that  was  a  case  which  came  from  equity,  yet  I 
apprehend  it  was  not  decided  on  the  ground  taken  in  Tulk  v. 
Moxhay,  2  Ph.  774 ;  therefore  I  do  not  think  it  necessary  on 
this  part  of  the  case  to  refer  to  that  decision.  In  my  opinion, 
therefore,  if  the  plaintiff  here  cannot  say  he  is  entitled  at  law 
to  sue  on  the  covenant,  he  cannot  have  any  relief  on  the 
equitable  doctrine  of  Tulk  v.  Moxhay. 

Then,  is  there  here  a  covenant  enforceable  at  law?  For 
this  there  are  two  things  to  be  considered — the  ^^tokb  buch 
burden  of  the  covenant,  and  the  benefit  of  the  SS^SlEB^Yi 
covenant;  and  unless  the  plaintiff  can  show,  he  ^^' 
being  an  assign  of  the  origin^  covenantee,  that  he  is  entitled 
to  the  benefit  of  the  covenant,  and  unless  he  can  also  show 
that  the  corporation,  being  assigns  of  the  original  covenan- 
tor, are  subject  to  the  burden-  of  the  covenant,  he  cannot 
establish  in  this  court  any  covenant  which  can  be  enforced 
at  law.  If  the  plaintiff  fails  in  either  of  these  two  points,  he 
fails  on  this  part  of  the  case.  As  I  think  my  learned  brethren 
will  consider  more  particularly  the  question  whether  this 
burden  runs  with  the  land,  I  do  not  propose  to  enter  into 
this  part  of  the  case.  If  I  had  to  do  so,  I  ought  to  give  my 
opinion  upon  the  debated  point  whether  the  burden  of  a 
covenant  can  properly  run  with  the  land  ;  and  for  that  pur- 
pose I  should  like,  before  giving  any  opinion  on  the  subject, 
to  consider  the  authorities  which  are  supposed  to  lay  down 
the  proposition  that  it  can ;  but  I  in  no  way  say  that  the 
burden  of  a  covenant  can  be  so  annexed  to  the  land  as  to 
run  properly  with  the  land.  But  does  the  benefit  of  the  cov- 
enant in  the  present  case  run  with  the  land  ?  In  order  that 
the  benefit  may  run  with  the  land,  the  covenant  must  be  one 
which  relates  to  or  touches  and  concerns  the  land  of  the  cov- 
enantee. Here,  undoubtedly,  what  was  to  be  done  was  not  to 
be  done  on  the  land  of  the  covenantee  at  all,  but  simply  on  the 
land  of  the  purchasers  from  him — these  trustees ;  and  when 
we  look  at  the  particular  form  of  covenant  entered  into  with 
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him  it  is  clear  that  it  was  not  pointedly  with  reference  to  his 
land  that  this  covenant  was  entered  into — it  was  a  covenant 
that  this  strip  of  land  should  be  kept  as  a  road  for  the  use  of 
the  public.  Of  course  that  was  insufficient  to  dedicate  it  as 
a  public  highway  so  as  to  make  it  repairable  by  the  parish, 
for  it  was  only  a  matter  of  covenant  as  between  him  and  the 
purchasers  from  him.  Looking  at  the  terms  of  the  covenant, 
it  is  rather  a  covenant  for  the  benefit  of  such  of  the  public  as 
might  be  willing  to  use  this  road,  not  a  covenant  having  a 
direct  reference  to  the  land,  or  the  enjoyment  or  the  benefit 
of  the*  land,  of  the  covenantee,  the  predecessor  in  title  of  the 
plaintiff.  There  was  undoubtedly  a  reservation  to  the  cov- 
enantee which  was  for  the  benefit  of  his  land  and  the  occu- 
piers of  it  in  relation  to  his  right  to  cross  this  road  in  respect 
of  and  for  agricultural  purposes  without  paying  tolls ;  but  it 
is  conceded  that  this  right  or  easement,  or  whatever  it  was, 
is  gone,  and  here  we  are  dealing  with  a  covenant  in  which 
the  public  is  constantly  referred  to,  not  the  owners  and 
assigns  of  the  land.  The  words  are,  "  shall  and  will  forever 
hereafter"  (that  is,  the  road)  "  be  kept  open  and  used  as  and 
for  a  road  for  the  use  of  the  'public."  That  shows  this,  that 
although  the  covenantee  thought  it  would  benefit  himself 
and  the  other  owners  of  the  adjoining  lands  to  have  a  road 
which  they  as  members  of  the  public  might  use,  this  coven- 
ant is  not  a  covenant  which  was  made  and  entered  into  in 
such  a  way  as  that  it  relates  to  or  touches  and  concerns  the 
land  reserved  by  the  covenantee.  In  my  opinion,  therefore, 
the  plaintiff  fails  to  make  out  that  the  benefit  of  this  coven- 
ant  can  be  said  so  to  run  with  the  land  as  to  enable  him,  as 
the  assign  of  the  covenantee,  to  maintain  this  action.  This 
being  so,  I  think  I  need  scarcely  go  through  many  of  the 
cases;  but  some  of  them,  perhaps,  one  ought  to  mention. 
Holmes  v,  Buckley,  i  Eq.  C.  Ab.  27,  is  one.  .  It  is  doubtful 
whether  that  case  was  decided  on  the  ground  that  the  cov- 
enant ran  with  the  land,  because  there  the  land  of  the  plain- 
tiff was  nothing  but  the  easement  of  a  watercourse ;  and  it  is 
suggested  that  that  decision  really  must  not  be  looked  upon 
as  an  authority  that  the  benefit  of  the  covenant  would  run 
with  such  an  easement;  but  I  should  think  myself  that  the 
watercourse  must  have  been  used  to  convey  water  to  adjoin- 
ing land  of  the  plaintiflF,  and  probably  it  was  in  respect  of 
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that  land  that  the  covenant  was  said  to  run  with  the  land. 
However,  I  will  not  enter  further  into  that  case,  because  one 
of  my  learned  brethren  will  do  so  more  fully ;  but  even  if 
that  is  an  authority  as  to  the  burden  or  the  benefit  of  a  cov- 
enant running  with  or  against  the  land,  one  can  see  it  has  no 
application  to  the  point  on  which  I  decide  this  case,  because 
there  the  watercourse  must  undoubtedly  have  been  for  the 
benefit  of  the  adjoining  land  of  the  grantee. 
•  Then  as  to  the  other  case  of  Morland  v.  Cook,  Law  Rep. 
6  Eq.  252,  I  have  explained  what  the  case  really  is,  and  al- 
though Lord  Romilly  did  decide  that  the  covenant  Avould 
run  with  the  land,  I  do  not  think,  having  regard  to  the  ex- 
planation which  I  have  given,  one  need  consider  that  an 
authority  which  ought  to  trouble  one  either  as  regards  the 
benefit  to  or  burden  of  the  covenant ;  but,  as  regards  benefit, 
a  covenant  for  the  keeping  up  of  a  sea  wall  which  would 
prevent  the  land  in  question  owned  by  the  plaintiff  from 
being  flooded  was  undoubtedly  a  covenant  with  reference  to 
the  benefit  to  be  enjoyed  by  the  land  by  the  keeping  of  the 
sea  out. 

Then  Western  v,  Macdermott,  Law  Rep.  i  Eq.  499,  2  Ch. 
72,  was  another  decision  of  Lord  Romilly,  and  he  did  ex- 
press his  opinion  that  there  the  covenant  ran  with  the  land ; 
but  there  the  covenant  was  one  which  was  much  more  point- 
edly and  directly  for  the  benefit  of  the  land  of  the  plaintiff, 
or  the  predecessor  in  title  of  the  plaintiff,  because  it  was  a 
covenant  not  to  build  on  adjoining  land,  the  evidence  being 
that  it  was  not  for  the  benefit  of  mere  members  of  the  public 
other  than  the  owner  of  the  adjoining  land,  but  to  prevent 
the  adjoining  land  being  made  less  commodious  by  the  erec- 
tion  of  buildings  on  the  land  of  the  covenantor. 

Then  there  is  the  case  of  Cooke  v.  Chilcott,  3  Ch.  D.  694, 
which  was  before  Malins,  V.C.,  where  he  likewise  expressed 
an  opinion  that  the  covenant  ran  with  the  land.  He  did  not 
base  his  opinion  on  the  cases  I  have  mentioned,  but  the  case 
was  one  in  which  there  was  very  little,  if  any,  difficulty  as 
regards  the  benefit  of  the  covenant  touching  and  relating  to 
land  of  the  plaintiff,  because  it  was  to  erect  a  pump  and 
pump  water  from  the  land  of  the  defendant's  predecessor 
in  title  to  the  land  of  the  plaintiff's  predecessor  in  title,  and 
there  was  reference  to  the  benefit  of  the  land,  which  showed 
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that  that  was  the  object  of  the  covenant.  As  to  whether  it 
was  right  to  express  any  opinion  as  to  the  burden  running 
with  the  land  I  say  nothing ;  but  there  is  no  authority  which 
can  in  any  way  interfere,  when  fairly  regarded,  with  the 
opinion  which  I  express,  that  the  covenant  in  the  present 
case  was  neither  in  terms  nor  in  its  obvious  sense  such  as  to 
be  a  covenant  relating  to,  or  touching  and  concerning,  the 
land  of  the  plaintiff's  predecessor  in  title.  So,  in  my  opinion, 
this  point  that  there  is  a  covenant  on  which  the  plaintiff"  can 
sue  the  corporation  at  law  is  one  which  cannot  be  maintained^ 
and,  so  far  as  this  case  depends  on  that,  in  my  opinion  the 
appeal  fails.  If  one  had  been  of  opinion  that  either  at  equity 
or  at  law  the  plaintiff  could  have  relied  on  this  covenant  as 
against  the  corporation,  it  would  have  been  necessary  to 
consider  what  would  have  been  the  effect  of  the  268th  section 
of  the  Public  Health  Act,  1875,  which  points  .out  what  is  to 
be  done  if  a  person  charged  considers  that  he  has  been 
charged  too  much ;  but  as  I  decide  this  case  on  the  other 
point,  that  neither  in  equity  nor  law  can  the  plaintiff  success- 
fully rely  on  this  covenant,  I  think  it  is  not  necessary  to 
enter  into  the  question  as  to  how  far  that  section  would  pre- 
vent him  from  arguing  the  contention  before  us  that  what 
he  has  been  called  upon  to  pay  should  be  reduced  by  striking 
off  such  proportion  of  this  expense  as  is  attributable  to  re- 
pairs which  ought  to  be  done  by  the  trustees  under  the  deed 
of  covenant. 

LiNDLEY,  L.  J. — The  controversy  in  this  case  has  arisen  in 
Facts.  this  way :  There  is  a  road  called  Shaw  Road,  in  Old- 

ham, and  the  defendants,  who  are  the  corporation  of  Oldham 
have  recently  paved,  flagged,  sewered,  and.repaired  it.  The 
plaintiff  has  soipe  land  adjoining  the  road,  and  the  corporation 
have  sought  to  charge  him  with  what  would  be,  under  ordi- 
nary circumstances,  his  share  of  so  making  the  road,  paving 
and  draining  it.  He  says  that  the  corporation  have  no  right 
to  charge  him  with  any  of  that  expense ;  and  he  says,  if  they 
have,  they  have  no  right  to  charge  him  with  the  whole  of  it 
Now,  the  first  point,  whether  they  have  a  right  to  charge  him 
with  any  of  it,  depends  upon  the  question  whether  this  Shaw 
Road  is  or  is  not  "  a  highway  repairable  by  the  inhabitants  at 
large**  within  the  meaning  of  sec.  150  of  the  Public  Health 
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Act.  Mr.  Austerberry  maintains  that  it  is  a  highway  repair- 
able by  the  inhabitants  at  larg^e.  The  Vice  Chancellor  has 
expressed  a  doubt  whether  that  expression  in  sec.  150 — 
'*  highway  repairable  by  the  inhabitants  at  large" — is  synon- 
ymous with  all  highways ;  whether  it  does  not  mean  high- 
ways repairable  by  the  inhabitants  at  large  primarily,  and 
whether  the  turnpike  roads,  and  so  on,  which  are  primarily 
repairable  by  the  public,  though  they  may  be  repairable  at 
common  law  by  the  inhabitants  at  large,  are  within  that  ex- 
pression. I  think  there  is  some  doubt  about  that,  but  it  is 
unnecessary  to  decide  the  question  for  the  reasons  that  have 
been  mentioned  at  length  byi  Lord  Justice  Cotton,  and  to 
which  I  will  very  shortly  refer. 

I  think  it  is  very  doubtful,  but  it  is  unnecessary  to  decide, 
whether  it  is  possible  to  dedicate  to  the  public  a  dedicatioh  of 
highway  subject  to  a  toll.  I  do  not  say  it  is  not,  pSwjctoll.'^ 
but  I  am  very  far  from  saying  that  it  is.  But  whatever 
doubt  there  may  be  upon  that  point,  which  if  we  had  to  de- 
cide it,  I  should  like  to  investigate  further,  it  appears  to  me 
impossible  to  hold  that  a  highway  is  dedicated  to  the  public 
subject  to  a  toll  which  may  fluctuate  from  day  to  day.  This 
highway  was  constituted  under  a  trust  deed  giving  the  trustees 
power  to  levy  tolls  if  they  liked,  and  to  change  them  when- 
ever they  liked ;  and  it  appears  to  me  quite  impossible  not  to 
see  that  that  is  not  a  dedication  to  the  public — it  is  liberty  to 
such  of  the  public  as  choose  to  pay  the  toll  to  use  the  road — 
that  is  all.  I  cannot  come  to  the  conclusion  that  the  road 
ever  was  dedicated  to  the  public.  That  appears  to  me  to  be 
the  short  answer  (I  need  not  go  further  into  it)  to  the  first 
point;  and  in  my  opinion  this  road  is  within  sec.  150  of  the 
Public  Health  Act,  and  upon  the  first  point  the  corporation  is 
right 

But  then  arises  another  and  a  totally  different  point.  The 
plaintiff  says:  "You,  the  corporation,  have  bought  or  ac- 
quired this  road  under  an  act  of  Parliament  which  places  you 
in  the  position  of,  and  in  no  better  position  than,  those  from 
whom  you  got  it ;  you  acquired  it  from  certain  trustees,  and 
those  trustees  covenanted  with  my  predecessors  in  title  to 
keep  this  road  open  for  the  public,  and  to  repair  it:  you  are 
bound  by  that  covenant  to  repair,  and  I  am  in  a  position  to 
enforce  against  you  that  covenant."    First,  it  seems  to  have 
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been  thought  that  that  covenant  was  so  worded  as  to  cover 
everything  which  the  corporation  had  done — I  mean  by 
**  everything"  the  metalling,  and  paving,  and  sewering ;  but 
when  the  covenant  is  looked  at  it  is  seen  that  it  is  not  exten- 
sive enough  to  cover  that;  and,  therefore,  whatever  may  be 
the  merits  of  the  case,  the  corporation  must  be  right  as  to  a 
great  portion  of  the  charges  made  against  the  plaintiflF.  But 
then  there  is  the  covenant  which  extends  (to  use  a  short 
word)  to  repairing,  and  the  plaintiff  says  that  at  all  events  to 
the  extent  to  which  you,  the  corporation,  have  incurred  ex- 
pense in  repairing  the  road,  to  that  extent  you  are  bound  to 
exonerate  me  by  virtue  of  that  covenant  That  gives  rise  to 
one  or  two  questions  of  law. 

The  first  question  which  I  will  consider  is  whether  that 
covenant  runs  with  the  land,  as  it  is  called — whether  covkhaiit 
the  benefit  of  it  runs  with  the  land  held  by  the  plain-  JST^Sh  m 
tiff,  and  whether  the  burden  of  it  runs  with  the  ^'^^' 
land  held  by  the  defendants ;  because,  if  the  covenant  does 
run  at  law,  then  the  plaintiff,  so  far  as  I  can  see,  would  be 
right  as  to  this  portion  of  his  claim.  Now,  as  regards  the 
benefit  running  with  the  plaintiff's  land,  the  covenant  is,  so  far 
as  the  road  goes,  a  covenant  to  repair  the  road ;  what  I  mean 
by  that  is,  there  is  nothing  in  the  deed  which  points  particu- 
larly to  that  portion  of  the  road  which  abuts  upon  or  fronts 
the  plaintiff's  land — it  is  a  covenant  to  repair  the  whole  of  the 
road,  no  distinction  being  made  between  the  portion  of  that 
road  which  joins  or  abuts  upon  his  land  and  the  rest  of  the 
road  ;  in  other  words,  it  is  a  covenant  simply  to  make  and 
maintain  this  road  as  a  public  highway  ;  there  is  no  covenant 
to  do  anything  whatever  on  the  plaintiff's  land,  and  there  is 
nothing  pointing  to  the  plaintiff's  land  in  particular.  Now  it 
appears  to  me  to  be  going  a  long  way  to  say  that  the  benefit 
of  that  covenant  runs  with  the  plaintiff's  land.  I  do  not  over- 
look the  fact  that  the  plaintiff  as  a  frontager  has  certain  rights 
of  getting  on  to  the  road  ;  and  if  this  covenant  had  been  so 
worded  as  to  show  that  there  had  been  an  intention  to  grant 
him  some  particular  benefit  in  respect  of  that  particular  part 
of  his  land,  possibly  we  might  have  said  that  the  benefit  of  the 
covenant  did  run  with  this  land ;  but  when  you  look  at  the 
covenant  it  is  a  mere  covenant  with  him,  as  with  all  adjoining 
owners,  to  make  this  road,  a  small  portion  of  which  only 
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abuts  on  his  land,  and  there  is  nothing  specially  relating  to 
his  land  at  all.  I  cannot  see  myself  how  any  benefit  of  this 
covenant  runs  with  his  land. 

But  it  strikes  me,  I  confess,  that  there  is  a  still  more  for- 
midable objection  as  regards  the  burden.  Does  the  burden 
of  this  covenant  run  with  the  land  so  as  to  bind  the  defend- 
ants? The  defendants  have  acquired  the  road  under  the 
trustees,  and  they  are  bound  by  such  covenant  as  runs  with 
the  land.  Now  we  come  to  face  the  difficulty  :  does  a  cove- 
nant to  repair  all  this  road  run  with  the  land — ^that  is,  does 
the  burden  of  it  descend  upon  those  to  whom  this  road  may 
be  assigned  in  future  ?  We  are  not  dealing  here  with  a  case 
of  landlord  and  tenant.  The  authorities  which  refer  to  that 
class  of  cases  have  little,  if  any,  bearing  upon  the  case  which 
we  have  to  consider,  and  I  am  not  prepared  to  say  that  any 
covenant  which  imposes  a  burden  upon  land  does  run  with 
the  land,  unless  the  covenant  does,  upon  the  true  construction 
of  the  deed  containing  the  covenant,  amount  to  either  a  grant 
of  an  easement,  or  a  rent  charge,  or  some  estate  or  interest  in 
the  land.  A  mere  covenant  to  repair,  or  to  do  something  of 
that  kind,  does  not  seem  to  me,  I  confess,  to  run  with  the  land 
in  such  a  way  as  to  bind  those  who  may  acquire  it. 

It  is  remarkable  that  the  authorities  upon  this  point,  when 
they  are  examined,  are  very  few,  and  it  is  also  remarkable 
that  in  no  case  that  I  know  of,  except  one  which  I  shall 
refer  to  presently,  is  there  anything  like  authority  to  say 
that  a  burden  of  this  kind  will  run  with  the  land.  That 
point  has  often  been  discussed, -and  I  rather  think  the  conclu- 
sion at  which  the  editors  of  the  last  edition  of  Smith's  Lead- 
ing Cases  have  come  to  is  right,  that  no  case  has  been  decided 
which  does  establish  that  such  a  burden  can  run  with  the 
land  in  the  sense  in  which  I  am  now  using  that  expres- 
sion. The  case  of  Holmes  v.  Buckley,  i  Eq.  C.  Ab.  27,  looks 
a  little  like  it  at  first ;  but  the  observation  to  be  made  on  that 
case  I  think  is  this :  In  the  first  place  it  is  quite  plain  that 
there  the  plaintiff  had  a  cause  of  action ;  he  was  entitled  to  an 
injunction  of  some  sort  to  restrain  the  defendants  from  inter- 
rupting his  watercourse.  The  right  of  the  plaintiff  to  enforce 
specifically  the  covenant  to  repair,  or  rather  to  cleanse  the 
watercourse,  is  obscure,  and  we  have  not  got  the  decree 
which  was  pronounced ;  and  I  confess  that  having  only  that 
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short  note  ot  it  which  is  to  be  found  in  "Equity  Cases 
Abridged,"  1  fail  to  understand  the  exact  grounds  of  that 
decision,  specifically  enforcing  that  covenant  to  cleanse.  I 
doubt  whether  it  was  a  decision  to  that  effect ;  but  the  case  is 
too  loosely  reported  to  be  a  guide  on  the  point. 

Morland  v.  Cook,  Law  Rep.  6  Eq.  252,  another  case  in 
which  it  was  said  that  the  covenant  ran  with  the  land,  is  in- 
telligible on  this  ground — that  there  was  there  that  which 
amounted  to  a  creation  of  a  rent  charge  for  the  repair  of  the 
sea  wall  which  was  in  question.  That  was  intelligible 
enough,  and  if  the  covenant  in  the  present  case  amounted 
to  anything  of  the  kind,  of  course  the  observations  I  am 
now  making  would  not  be  applicable. 

The  case  before.Vice-Chancellor  Malins  of  Cooke  v.  Chil- 
cott,  3  Ch.  D.  694,  has  been  so  shaken  that  I  cannot  rely  upon 
it  as  an  authority  at  all.  I  think  the  Vice- Chancellor  did  inti- 
mate an  opinion  that  the  covenant  there  would  run  with  the 
land.  I  confess  I  doubt  the  correctness  of  that  opinion.  He 
decided  the  case  upon  another  point,  and  upon  that  other 
point  only  has  it  been  followed.  There  is  no  other  authority 
that  I  am  aware  of  that  such  a  covenant  as  this  runs  with  the 
land,  unless  it  is  Western  v.  Macdermott,  Law  Rep.  i  Eq. 
499,  2  Ch.  72,  where  the  Court  of  Appeal  did  not  sanction 
the  notion  that  the  covenant  in  that  case  ran  with  the  land, 
although  the  covenant  was  a  purely  restrictive  covenant.  1 
am  not  aware  of  any  other  case  which  either  shows,  or  ap- 
pears to  show,  that  a  burden  such  as  this  can  be  annexed  to 
land  by  a  mere  covenant,  such  as  we  have  got  here ;  and  in 
the  absence  of  authority  it  appears  to  me  that  we  shall  be 
perfectly  warranted  in  saying  that  the  burden  of  this  cove- 
nant does  not  run  with  the  land.  After  all  it  is  a  mere  per- 
sonal covenant  If  the  parties  had  intended  to  charge  this 
]and  for  ever,  into  whosesoever  hands  it  came,  with  the  burden 
of  repairing  the  road,  there  are  ways  and  means  known  to 
conveyancers  by  which  it  could  be  done  with  comparative 
ease ;  all  that  would  have  been  necessary  would  have  been  to 
create  a  rent-charge  and  charge  it  on  the  tolls,-and  the  thing 
would  have  been  done.  They  have  not  done  anything  of  the 
sort,  and,  therefore,  it  seems  to  me  to  show  that  they  did  not 
intend  to  have  a  covenant  which  should  run  with  the  land. 
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That  disposes  of  the  part  of  the  case  which  is  perhaps  the 
most  difficult. 

The  last  point  was  this — that  even  if  it  did  not  run  with 
the  land  at  law,  still,  upon  the  authority  of  Tulk  v.  Moxhay, 
2  Ph.  774,  the  defendants,  having  bought  the  land  with  notice, 
of  this  covenant,  take  the  land  subject  to  it.  Mr.  Collins  very 
properly  did  not  press  that  upon  us,  because  after  the  two 
recent  decisions  in  the  Court  of  Appeal  in  Haywood  %\ 
Brunswick  Permanent  Benefit  Building  Society,  8  Q.  B.  D. 
403,  and  London  &  South  Western  Ry.  Co.  v.  Gomm,  20  Ch. 
D.  562,  that  argument  is  untenable.  Tulk  v,  Moxhay  cannot 
be  extended  to  covenants  of  this  description.  It  appears  to 
me,  therefore,  that  upon  all  points  the  plaintiff  has  failed,  and 
that  the  appeal  ought  to  be  dismissed  with  costs. 

Fry,  L.  J. — I  have  very  little  to  do  in  this  case  except  to 
express  my  assent  and  concurrence  with  the  conclusion  of 
my  learned  brothers. 

Upon  the  question  of  dedication,  I  think  it  plain  that  there 
has  been  no  dedication  to  the  public  of  the  road  in  dbdicahok. 
question.  I  doubt  whether  there  can  be  a  dedication  of  a 
road  to  the  public  with  a  levy  of  a  toll,  unless  under  a  grant 
from  the  Crown  ;  but  that  point  is  one  which  it  is  not  need- 
ful now  to  decide.  In  the  present  case  what  is  relied  upon 
as  a  dedication  is  the  language  used  in  the  deed  of  settlement ; 
but  I  regard  that  as  a  mere  convention  between  the  parties 
who  associated  themselves  together  for  a  private  enterprise 
and  covenanted  that  they  would  open  the  road  to  the  public 
subject  to  a  toll  to  be  varied  from  time  to  time,  with  an  eye, 
no  doubt,  to  the  dividends  which  they  were  to  declare 
amongst  the  shareholders.  I  consider  that  they  no  more 
dedicated  the  road  to  the  public  than  a  company  formed  for 
the  purpose  of  carrying  on  a  theatre  or  a  pleasure  garden 
dedicated  the  theatre  or  the  pleasure  garden  to  the  public 
because  they  agree  among  themselves  that  they  will  admit 
the  public,  subject  to  the  payment  of  a  toll. 

Upon  the  second  point  I  have  not*  much  to  add.  It  appears 
to  me  that  the  questions  are  three.  In  the  first  covkiaht. 
place,  did  the  benefit  of  this  covenant  run  with  the  land — the 
land  of  Mr.  Elliott?  Upon  that  point  my  opinion  is  perhaps 
not  quite  as  confident  as  that  of  my  learned  brothers.  I  am 
rather  more  inclined  to  think  that  the  road  connecting  the 
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land  with  the  public  highway  was  so  far  an  incident  to  the 
use  and  occupation  of  the  remainder  of  Mr.  Elliott's  land  that 
it  might  be  conceivable  that  it  came  within  the  principles  of 
covenants  relating  to  things  incident  to  the  land ;  but,  at  the 
same  time,  I  do  not  desire  to  express  any  difference  of  opinion 
upon  that.  But  upon  the  point  whether  the  burden  of  the 
covenant  ran  with  the  land  of  the  covenantors,  I  am  clearly  of 
opinion  that  it  did  not  so  run ;  and  I  share  the  doubt  which 
has  been  expressed  by  my  learned  brothers  whether  in  any 
case,  except  that  of  landlord  and  tenant,  the  burden  of  cove- 
nants of  this  description  does  ever  run  with  the  land. 

There  is  one  authority  which  appears  to  me  very  closely 
parallel  to  the  present  case.  I  think  the  most  favorable  way 
of  stating  the  case  for  the  appellant  is  to  hold  that  there  was 
the  grant  by  the  covenantors  to  Mr.  Elliott  of  a  right  of  way 
over  the  land  of  the  covenantors,  with  a  covenant  by  the  cov- 
enantors that  they  would  maintain  the  land  subject  to  the 
right  of  way  in  repair  as  a  road.  Now,  putting  the  case  in 
that  manner,  it  is  extremely  like  the  circumstances  which 
occurred  in  the  case  of  Brewster  v.  Kidgill,  which  is  best 
reported  in  12  Modern  Reports,  12  Mod.  166.  That  was  a 
case  which  came  before  Lord  Holt  and  the  King's  Bench, 
and  was  evidently  very  elaborately  argued.  There  one 
Brewster,  who  was  seised  in  fee  of  a  manor,  in  consideration 
of  ;^8oo  granted  a  rent-charge  in  fee  of  £40  per  annum,  and 
on  the  back  of  the  deed  was  indorsed  a  memorandum  declar- 
ing it  to  be  the  true  intent  and  meaning  of  that  deed,  **  that 
the  grantee  and  her  heirs  shall  forever  hereafter  be  paid  the 
said  rent-charge  without  any  djeduction  or  abatement  of 
taxes,  charge  or  payment  out  of,  for  or  concernmg  the  said 
rent,  or  the  said  manor  or  lands  charged  herewith."  The 
question  then  arose  whether  the  memorandum  was  really 
part  of  the  grant  of  the  rent-charge,  or  a  covenant  collateral 
to  the  grant.  Lord  Holt  conceived  it  to  be  a  collateral  cov- 
enant ;  the  other  Judges  of  the  King's  Bench  thought  that  it 
was  part  of  the  grant,  l^hey  all  agreed  in  the  view  that  if  it 
was  a  part  of  the  grant  it  ran  with  the  land ;  but  that  if  it  was 
a  covenant  to  pay  it  did  not  run  with  the  land.  Now  what 
Lord  Holt  said  upon  that  point  is  this,  12  Mod.  170:  "I  make 
no  doubt,  but  that  the  assignee  of  the  rent  shall  have  cov- 
enant against  the  grantor,  because  it  is  a  covenant  annexed  to 
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the  thing  granted;  but  that  covenant  should  run  with  the 
rent  against  the  assignee  of  the  land,  I  see  no  reason.  If  this 
rent  was  granted  so  to  be  paid,  it  would  be  another  matter ; 
but  here  is  only  a  covenant,  and  no  words  amounting  to  a 
grant ;  and  therefore  there  can  be  no  relief  in  this  case  against 
the  terre-tenant,  but,*'  his  Lordship  added,  "in  equity;'*— 
I  will  consider  that  point  presently — "  and,  therefore,  for  this 
point  I  do  not  see  how  the  plaintiff  can  have  his  judgment.** 
The  learned  judges  difiFjered  on  the  question  of  construction, 
but  they  do  not  appear  to  have  diflFered  on  the  point  of  law 
which  Lord  Holt  discussed. 

There  remains,  therefore,  only  the  question  whether  there 
is  any  relief  in  equity  in  a  case  of  this  description  where  there 
is  none  at  law.  The  point  was  not  pressed  upon  us  by  the 
appellant.  I  do  not  think  it  is  arguable  after  the  recent  deci- 
sions. A  covenant  of  this  description  requiring  the  outlay  of 
money  upon  the  land  is  not  a  covenant  which,  if  it  does  not 
run  at  law,  runs  at  equity  by  reason  of  any  doatrine  such  as 
that  in  Tulk  v.  Moxhay,  2  Ph.  774.  I  agree,  therefore,  that 
this  appeal  must  be  dismissed  with  costs. 

Dedication  of  Private  Property  for  Public  Use.— See  note  to 
case  of  Landis  v,  Hamilton,  4  Am.  &  Eng.  Corp.  Cas.  501. 


Hurley 
Mississippi  and  Rum  River  Boom  Co. 

(Advance  Case,  Minnesota,     September  30, 1885.) 

Dedication  of  streets  and  public  places,  properly  designated  upon  the 
plat  of  a  survey  of  a  tract  of  land  into  lots  and  blocks,  is  to  be  deemed 
complete  upon  conveyances  being  mac^e  of  lots  with  reference  to  such 
plat,  though  it  be  not  properly  certified  for  record. 

But  where  an  open,  unplatted  space  appearing  on  such  plat  is  not  so 
marked  or  designated,  it  is  ordinarily  a  question  of  fact  to  be  determined 
by  the  trial  court  from  evidence  of  acts  in  pats,  user,  etc.,  in  connection 
with  the  plat,  whether  the  same  has  been  dedicated  for  a  particular  public 
use  or  purpose.  So  held  in  respect  to  an  alleged  common-law  dedicatioa 
of  a  parcel  of  land  for  a  public  wharf  or  landing. 
9  Cor.  Cas. — 23 
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Grantees  of  lots  fronting  on  unplatted  land  of  the  grantor  are  entitled 
to  a  way  or  street ;  and  where  such  lots  are  situated  on  a  line  with  the 
boundary  of  a  street  which,  if  continued,  would,  as  indicated  by  the  plat 
within  which  they  are  included,  extend  along  the  front  thereof,  it  may  in 
such  case  be  implied  from  the  plat,  and  the  situation  of  adjacent  blocks 
and  streets  as  indicated  thereon,  that  such  street  was  intended  to  be  so 
extended  and  opened  in  front  of  such  lots,  though  no  external  line  of 
division  is  marked  on  the  plat. 

And  where  there  is  an  intervening  street  between  lots  so  conveyed  and 
other  lands  of  the  grantor,  whether  subject  to  a  public  easement  or  not, 
the  grantees  take  the  fee  to  the  centre  of  sucli  street  only. 

As  against  the  owner  of  the  soil,  a  trespasser  cannot  interpose  as  a 
defense  the  existence  of  an  easement  which  the  public  or  a  third  i>erson 
may  have  in  the  premises. 

Appeal  from  an  order  of  the  District  Court,  Hennepin 
County. 

ReUy  Woolley  &  Kitchel  and  Worrall  &  Jordan  for  respon- 
dent, Henry  P.  Hurley. 

J.  B.  GiljUlan  for  Mississippi  and  Rum  River  Boom  Co. 

Vanderburgh,  J. — In  the  year  1850  a  survey  and  plat  of 
PAcra.  what   is  known    as   Bottineau's   addition   to    St. 

Anthony  was  made,  but  the  plat,  not  being  properly  acknowl- 
edged and  certified,  constituted  no  statutory  dedication  to 
the  public  of  any  streets  or  public  grounds.  A  plat  purport- 
ing to  represent  such  survey  was,  however,  file^  in  the  office 
of  the  register  of  deeds  of  Ramsey  County,  in  which  the 
land  was  then  situated,  and  there  still  remains  among  the 
files  and  records  of  that  county  a  map  or  plat  of  that  descrip- 
tion. The  land  in  controversy  is  indicated  by  a  blank  space 
on  the  plat,  as  shown  by  the  diagram  opposite,  between 
block  26  (or  Water  street,  if  deemed  extended  in  front  of  the 
block)  and  the  river,  and  one  material  question  of  fact  liti- 
gated is  whether  this  open  space  on  the  river  front  was 
marked  and  designated  **  Public  Wharf  *'  on  the  original  plat. 

The  plaintifiF  claims  title  under  the  original  proprietor, 
Pierre  Bottineau.  The  defendants  lay  no  claim  to  the  land 
themselves,  but  deny  plaintiflF's  title  and  right  of  possession. 
The  controversy  embraces  substantially  two  issues — First, 
whether  the  locus  in  quo  was  dedicated  to  public  use  for  a 
public  street  and  wharf ;  and,  second,  whether  the  fee  had. 
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prior  to  the  deed  to  plaintiff,  passed  to  other  parties  by  deed 
of  the  abutting  lots.  Of  course,  a  common-law  dedication  is 
meant,  to  establish  which  the  defendant  relies  upon  evidence 
of  acts  inputs  of  the  original  proprietor,  including  the  survey 
and  representations  upon  the  plat,  public  user,  and  convey- 
ances made  with  reference  to  the  plat.  It  is,  however,  found 
by  the  trial  court  upon  this  issue  **  that  there  has  been  no  dedi- 
cation to  or  acceptance  by  the  public  of  this  land  as  or  for  a 


26 


^7 


\0^r^9$^^?^^J^ 


public  wharf  or  steamboat  landing,  and  that  no  part  of  said 
land  has  been  used  for  such  purpose  for  more  than  twenty 
yeaxs  prior  to  the  commencement  of  this  action." 

This  includes  a  finding  that  there  were  no  acts  in  pais  by 
Bottineau,  either  separately  or  in  connection  with  and 
explanatory  of  the  survey,  sufficient  to  constitute  a  dedica- 
tion. It  would  have  been  more  satisfactory  if  the  court  had 
specifically  found  whether  the  loctis  in  quo  was  designated  on 
the   plat  by  the  words  "  public   wharf'  written  thereon, — a 
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very  material  question. in  the  case, — but  we  think  it  must  be 
assumed  to  be  involved  in  the  general  finding  and  determined 
in  the  negative.  If  more  specific  findings  are  deemed  im- 
portant or  material,  the  defendant  should  have  made  an  ap. 
plication  to  the  court  for  such  purposes.  Smith  v.  Pender- 
gast,  26  Minn.  318;  Rep.  978;  Bradbury  v.  Bedbury,  31 
Minn.  163. 

The  evidence  that  the  original  plat  was  so  marked  is  cir- 
cumstantial. The  words  in  question  do  not  appear  on  the 
plat  now  remaining  of  record  in  Ramsey  County.  No  wit- 
ness swears  that  they  were  originally  placed  thereon,  or  that 
he  remembers  seeing  them  there.  But  they  appear  upon 
copies,  some  of  which  were  made  for  record  in  Hennepin 
County,  though  not  certified  by  the  register  of  deeds  of 
Ramsey  County,  but  which  the  witnesses  believe  were 
accurate  from  the  circumstances  under  which  they  were 
made  and  compared.  On  the  other  hand,  they  do  not  ap- 
pear  upon  other  maps  which  were  also  made  from  the 
records  at  an  earlier  day,  and  which  the  compilers  intended 
should  be  accurate  copies,  and  which  were  copied  from  the 
original  records.  Though  the  evidence  in  defendant's  favor, 
taken  in  connection  with  the  circumstances  of  the  survey  and 
situation  of  the  premises  and  the  navigation  on  the  river  as 
then  contemplated,  is  strong  and  persuasive,  yet  we  are  not 
prepared  to  say  that  the  finding  of  the  court  embracing  this 
issue  is  without  support. 

Dedication  of  streets  and  public  places,  properly  marked 
DEDicATioHcoif-^^^  dcsiguatcd  upon  the  plat  of  a  survey  of  urban 
S™^^bS5-  property,  is  complete  upon  conveyances  being 
EiwKciTHBBETo.  ^^^^  ^f  |q^  includcd  vci  such  survey  with  refer 
ence  to  such  plat,  though  not  properly  certified  for  record. 
Such  conveyances  work  an  estoppel  in  favor  of  the  grantees, 
and  no  subsequent  revocation  can  be  made  without  their 
consent,  and  the  rights  so  granted  may  be  adopted  and  en- 
forced by  the  public  authorities.  State  v.  Trask,  27  Amer. 
Dec.  568,  notes  and  cases ;  2  Dill.  Mun.  Corp.  (3d  ed.)  §  640 ; 
White -y.  Co  wen,  4  Paige,  510;  Bartlett  v.  Bangor,  67  Me. 
460;  Mankato  z/.  Willard,  13  Minn.  27.  It  is  clear,  therefore, 
that  the  question  of  fact  whether  or  not  the  land  in  question 
was  represented  on  the  plat  to  be  a  **  public  wh^frf '  was  im- 
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portant  and  material  on  the  question  of  the  alleged  dedica- 
tion.  Assuming  that  it  was  not  so  marked,  as  we  think  we 
must,  and  it  does  not  appear  to  be  established  by  the  plat 
itself,  standing  alone,  that  the  blank  space  in  question  was 
intended  to  be  set  apart  and  dedicated  for  a  public  wharf  or 
any  special  purpose.  Downer  v.  Railway  Co.  23  Minn.  273  ; 
Cowles  V.  Gray,  14  Iowa,  4 ;  Warden  v,  Blakley,  32  Wis.  693  ; 
2  Dill.  Mun.  Corp.  (3d.  ed.)  §  64.  Whether  it  was  intended 
to  be  dedicated  for  some  public  purpose  would  properly  be 
determined  as  a  question  of  fact  upon  all  the  circumstances 
by  the  trial  court.  Eastland  v.  Fogo,  58  Wis.  275  ;  and  cases 
last  above  cited. 

The  claim  is  made  that  the  space  at  least  between  Water 
street  and  the  river  is  dedicated  for  a  public  wharf  or  land- 
ing, and  purposes  impliedly  accessory  thereto.  This  is  a 
specific  purpose  distinct  from  that  of  a  street  merely,  or  a 
public  square,  and  the  public  right  is  determined  by  the 
character  of  the  grant.  The  public  take  secundum  forman 
doni.  What  the  nature. of  the  dedication  is  must,  therefore, 
in  some  way  be  made  to  appear  Jjy  proper  evidence.  And 
in  this  case  we  are  unable  to  say  that  the  court  erred  in  its 
reference  that  if  the  land  in  question  was  not  so  marked  or 
designated,  the  fact  that  it  was  left  a  blank  open  space  was 
insuflScient  to  show  such  dedication. 

2.  The  grantees  of  lots  in  block  26  are  entitled  to  a  street, 
and  it  would  be  implied  from  the  plat  and  the  situation  of 
Water  Street  that  the  same  was  intended  to  be  ex-  .,,„_  ^.  ^„,^ 

RIOHT  OP  QRAK- 

tended  and  opened  in  front  of  the  block,  though  ™to8irk«t8. 
no  external  line  of  division  is  marked  on  the  plat ;  and  so  the 
evidence  tends  to  show  it  has  been  used.  Warden  z/.  Blakley, 
32  Wis.  693.  But  this  does  not  follow,  in  respect  to  the 
wharf,  in  the  absence  of  proof  of  a  dedication  therefor.  Ac- 
cordingly it  was  properly  adjudged  by  the  trial  court  that 
such  grantees  took  the  fee  in  front  of  their  lots  to  the  centre 
of  Water  Street  so  extended.  In  the  case  of  a  common-law 
dedication,  which  operates  not  as  a  grant,  but  as  an  estoppel 
in  pais,  the  fee  remains  in  the  donor,  subject  only  to  the 
public  use  for  which  the  dedication  is  made,  and  he  is  entitled 
to  the  beneficial  enjoyment  of  the  land  for  an)^  purpose  not 
inconsistent  with  such  public  use.    The  fee  of  the  land  in 
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question  between  Water  Street  and  the  river  remained  in  the 
original  proprietor,  and  passed  by  grant  to  plaintifiF,  though 
it  was  dedicated  for  a  public  landing,  unless  it  had  passed  by 
his  conveyances  previously  made.  It  certainly  remained  in 
the  original  proprietor  as  long  as  he  retained  the  ownership 
of  the  abutting  lots,  and  as  lots  adjoin  this  open  space  on 
three  sides,  and,  in  case  of  a  public  square,  front  on  all  sides, 
it  would  be  hardly  consistent  to  attempt  to  apportion  the  fee 
among  the  several  lots ;  but  it  is  presumed  the  grant  in  such 
case  would  stop  with  the  intervening  streets,  where  they  can 
be  ascertained,  and  with  the  right  to  enjoy  the  public  ease- 
ment in  common.  In  the  situation  of  the  abutting  lots  with 
reference  to  Water  Street,  in  this  case  the  construction  that 
the  grant  of  these  lots  stopped  with  the  centre  of  that  street, 
which  it  is  apparent  was  in  any  event  to  be  open  for  use  for 
the  benefit  of  such  lots,  is  the  most  reasonable. 

In  any  view  of  the  case,  then,  the  defendants*  use  and  ap- 
propriation of  the  premises  was  unauthorized,  and  was  an 
unlawful  interference  with  plaintiff's  riparian  right  as  owner  of 
the  soil.  As  against  the  owner  of  the  soil,  a  trespasser  can- 
not interpose  as  a  defence  the  existence  of  an  easement  which 
the  public  or  a  third  person  may  have  in  the  premises.  Jack- 
son V.  Hathaway,  15  Johns.  447 ;  Gardiner  v.  Tisdale,  2  Wis. 
115. 

Order  affirmed. 


Pells 

V, 

BoswELL  et  al. 

(8  Ontario  Reports,  680.) 

P.  owned  a  small  piece  of  land  at  the  south  end  of  a  lane  or  street  called 
Johnson  Street,  26  feet  wide,  in  the  City  of  Toronto,  leading  from  Adelaide 
Street  to  King  Street,  extending  nearly  to  the  line  between  these  streets, 
and  continued  to  King  Street  by  an  irregular  private  footway.  M.  and  T. 
owned  the  adjoining  lots  on  King  Street,  extending  back  to  the  centre  line. 
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and  P.  had  refused  to  sell  his  piece  of  land  to  them.  They  then,  with 
other  owners  purporting  to  be  owners  of  adjacent  land,  petitioned  the  city 
council  under  the  local  improvement  clause  of  the  Municipal  Act,  reciting 
that  they  "were  desirous  of  securing  communication  between  King  and 
Adelaide  Streets  for  vehicles  by  means  of  the  above  street,  and  certain 
lanes  to  the  south  thereof,"  and  asking  that  said  street  might  be  opened 
up  of  the  full  width  of  26  feet  from  Adelaide  Street  to  the  centre  line  of 
the  block  between  King  and  Adelaide  Streets  at  the  expense  of  the  property 
benefited.  The  sub-committee  of  the  council,  to  whom  this  petition  was 
referred,  and  before  whom  the  plaintiff  had  appeared  to  oppose  it,  said 
that  nothing  further  should  be  done  without  notifying  him,  but  about  eight 
months  afterwards,  without  any  further  notice  to  him,  they  passed  a  by- 
law opening  up  the  lane  to  the  centre  of  the  block  as  prayed,  but  making 
no  provision  for  extending  it  to  King  Street.  It  was  shown  that  M.  and 
T.,  through  whose  land  such  extension  would  pass,  had  refused  to  give  a 
right  of  way  for  vehicles,  as  expressed  in  the  petition,  and  had  agreed  to 
pay  all  costs  of  opening  the  lane. 

Held,  that  the  by-law  had  been  passed  improperly,  not  in  the  public 
interest,  but  in  that  of  M.  and  T.  •  and  the  corporation  on  the  application 
of  P.  was  enjoined  from  proceeding  under  it. 

That  a  by-law  purports  to  be  for  local  improvement,  and  not  for  the 
general  benefit  of  the  municipality,  does  not  affect  the  principle  which 
prevents  corporate  powers  from  being  exercised  for  the  benefit  of  one  indi- 
vidual at  the  cost  of  another. 


This  was  an  action  brought  by  Thomas  Pells  against 
Arthur  R.  Boswell  as  Mayor,  John  Blevins  as  City  Clerk, 
and  the  Corporation  of  the  City  of  Toronto,  for  an  injunction 
to  set  aside  a  by-law  and  restrain  the  defendants  from  taking 
any  proceedings  thereunder. 

The  plaintiflF's  statement  of  olaim  set  out  that  he  was,  at  the 
time  of  the  passing  of  the  by-law,  and  still  is,  the  owner  of  cer- 
tain  property  on  the  west  side  of  Johnson's  Lane  in  Toronto, 
and  also  of  a  parcel  of  land  situate  at  the  south  end  of  said 
lane,  between  the  said  south  end  and  the  centre  line  of  the 
block  between  King  and  Adelaide  Streets  in  Toronto ;  that 
about  May,  1884,  the  plaintiff  became  aware  that  a  by-law  had, 
at  the  instance  of  Alex.  Manning  and  M.  A.  Thomas,  been 
introduced  into  the  Council  of  Toronto  entitled,  "  A  by-law 
to  extend,  open  up,  and  establish  Johnson  Street  in  the  Ward 
of  St.  Andrew ;"  that  said  by-law  had  been  introduced  on  the . 
petition  of  the  said  Alex.  Manning  and  others,  which  petition 
was  in  the  words  following : 
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"  To  the  Council  of  the  Corporation  of  the  City  of  Toronto : 

"  The  petition  of  the  undersigned,  being  owners  of  the  real 
property  situate  adjacent  to  and  fronting,  or  abutting  on 
Johnson  Street,  otherwise  known  as  Johnson's  Lane,  in  the 
Ward  of  St.  Andrew,  and  owners  of  lands  interested  in  the 
improvement  of  said  street,  humbly  showeth : 

*'  That  your  petitioners  are  desirous  of  securing  communi- 
cation  between  King  Street  and  Adelaide  Street  for  vehicles, 
by  means  of  the  above  street  and  certain  lanes  to  the  south 
thereof,  and  for  this  purpose  it  is  necessary  and  they  desire  to 
have  Johnson  Street  aforesaid  extended,  opened  up,  and  estab- 
lished as  a  public  street,  of  the  full  width  of  twenty-six  feet 
from  Adelaide  Street  southward  to  the  centre  line  of  the  block 
between  King  Street  and  Adelaide  Street,  being  the  southern 
limit  of  lot  number  three  on  the  south  side  of  Adelaide  Street, 
west  of  Yonge  Street ;  and  they  also  desire  to  have  a  cedar 
block  pavement  constructed  thereon  within  the  limits  afore- 
said, and  to  have  the  same  done  and  the  said  pavement  con- 
structed  as  a  local  improvement  by  special  assessment  accord- 
ing to  the  conditions  and  regulations  adopted  by  the  com- 
mittee on  works  and  prefixed  hereto,  and  under  the  provis- 
ions of  the  Consolidated  Municipal  Act  of  1883,  and  amend- 
ments thereto. 

"  Your  petitioners  therefore  pray  that  the  said  street  may 
be  extended,  opened  up,  and  established  as  a  public  street  or 
highway  as  aforesaid,  and  that  a  cedar  block  pavement  may 
be  constructed  thereon  and  therein,  and  that  all  necessary 
steps  may  be  taken,  by-laws  passed,  and  assessments  made  for 
the  purpose.     And  your  petitioners  will  ever  pray. 

(Sgd.)  Alexander  Manning.    (Sgd.)  Neil  C.  Love, 
(Sgd.)  M.  A.  Thomas.  Executor  to  Drummond 

(Sgd.)  H.  A.  Drummond.  estate. 

(Sgd.)  Jethro  Warden.  (Sgd.)  W.  V.  Carlysle. 

(Sgd.)  John  Kay.  (Sgd.)  Mason  &  Risch, 

Toronto,  May  9th,  1884."         per  Robert  S.  Gouriay. 

That  the  plaintiflF  immediately  took  steps  to  oppose  said  bv- 
law,  and  petitioned  the  council  against  the  same ;  that  the 
sub-committee  to  whom  it  was  referred,  and  before  whom  the 
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plaintiff  and  his  solicitor  appeared  to  oppose  the  by-law,  dis- 
approved of  said  by-law,  and  agreed  that  nothing  further 
should  be  done  without  notifying  the  plaintiff ;  but  that  after- 
wards, on  the  I2th  January,  1885,  the  council  of  the  defendants 
assumed  to  read  a  third  time  and  pass  a  document  purporting 
to  be  a  by-law  in  the  words  and  figures  following : 


No.  1529.    A  BY-LAW 

To  extend^  open  up^  and  establish  Johnson  Street^  in  the  Ward  of 

St.  Andrew. 

[Passed  January  12th,  1885.] 

Whereas,  Alexander  Manning  and  others  have,  by  their 
petition  presented  to  this  Council  pursuant  to  the  Statute  in 
that  behalf,  represented  that  it  is  desirable  and  necessary  to 
extend,  open  up,  establish  and  improve  Johnson  Street,  other- 
wise known  as  Johnson's  Lane,  in  the  Ward  of  St.  Andrew, 
as  a  public  highway,  from  Adelaide  Street  southerly  to  the 
centre  of  the  block  between  Adelaide  Street  and  King  Street, 
at  the  expense  of  the  property  benefited  ; 

And,  whereas,  it  is  expedient  to  grant  the  prayer  of  the  said 
petition ; 

Therefore  the  Council  of  the  Corporation  of  the  City  of 
Toronto  enacts  as  follows : 


L 

That  Johnson  Street,  in  the  Ward  of  St.  Andrew,  in  the 
City  of  Toronto,  be  opened  up  southerly  to  the  centre  of  the 
block  between  Adelaide  Street  and  King  Street,  and  that  the 
line  of  road  or  street  surveyed  and  laid  out  by  Messieurs 
Unwin,  Browne  &  Sankey,  Provincial  Land  Surveyors,  as 
appears  by  their  description  and  plan  of  survey  of  the  same 
dated  the  third  day  of  May,  one  thousand  eight  hundred  and 
eighty-four,  and  which  is  particularly  described  as  follows, 
that  IS  to  say  :  All  and  singular  that  certain  parcel  or  tract  of 
land  and  premises,  being  composed  of  part  of  Town  Lot  num- 
ber three  on  the  south  side  of  Adelaide  Street,  west  of  Yonge 
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Street,  in  the  City  of  Toronto,  and  which  may  be  more  par- 
ticularly known  and  described  as  follows,  that  is  to  say : 
Commencing  at  a  point  on  the  south  side  of  Adelaide  Street 
aforesaid,  distant  two  hundred  and  fifty  feet  westerly  from  the 
intersection  of  the  west  limit  of  Yonge  Street  with  the  south 
limit  of  Adelaide  Street,  said  point  being  the  intersection  of 
the  west  face  of  the  west  wall  of  the  Grand  Opera  House ; 
thence  southerly  along  said  face  of  said  wall  two  hundred  and 
five  feet  and  ten  inches  to  the  centre  line  of  the  block  between 
Adelaide  Street  and  King  Street ;  thence  westerly  along  said 
centre  line  twenty-six  feet ;  thence  northerly  parallel  with  the 
west  face  of  said  wall  two  hundred  and  five  feet  and  ten 
inches  to  the  south  limit  of  Adelaide  Street ;  thence  easterly 
along  the  south  limit  of  Adelaide  street  twenty-six  feet  to  the 
place  of  beginning  ;  be  and  the  same  is  hereby  established  and 
confirmed  as  a  public  highway,  to  be  known  and  designated 
as  Johnson  street,  in  the  Ward  of  St.  Andrew,  in  the  City  of 
Toronto,  and  that  that  portion  (if  any)  of  the  said  above  de- 
scribed lands  not  heretofore  dedicated  for  street  purposes  be 
and  the  same  is  hereby  taken  and  expropriated  for  and  estab- 
lished and  confirmed  as  part  of  the  said  street,  and  that  the 
said  Johnson  Street,  as  above  described,  be  forthwith  opened 
up  throughout  its  whole  length  to  the  use  of  the  public  under 
the  direction  of  the  city  engineer,  who,  with  servants,  work- 
men, agents,  and  contractors  is  hereby  authorized  to  enter 
into  and  upon  the  same  and  every  part  thereof  for  the  pur- 
poses aforesaid. 
I  certify  that  I  have  examined  this  bill,  and  that  it  is  correct. 

John  Blevins, 

City  Clerk. 
Council  Chambers, 

Toronto,  January  12th,  1885, 

[l,  s.]  Arthur  R.  Boswell, 

Mayor. 

That  neither  the  sub-committee  nor  the  council  notified  the 
plaintiff  of  their  intention  to  proceed  with  said  by-law,  and  it 
was  passed  without  an  opportunity  being  given  to  him  to  ob- 
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ject  to  same ;  that  the  only  land  that  can  be  taken  or  ex- 
propriated under  said  by-law  is  a  piece  *  belonging  to  the 
plaintiff,  which  separates  the  south  end  of  said  lane  from  the 
properties  of  said  Manning  and  Thomas,  which  they  have 
tried  to  obtain  from  the  plaintiff  and  the  former  owner,  one 
Clarke,  and  having  failed  to  do  so  sought  to  obtain  it  by 
means  of  the  said  by-law ;  that  the  said  Council  pretended  to 
pass  said  by-law  in  the  public  interest,  but  the  facts  were  that 
it  was  passed  in  the  private  interests  of  Manning  and  Thomas, 
and  was  therefore  illegal ;  that  the  signatures  to  the  petition 
were  obtained  by  misrepresentation ;  that  the  petition  is 
framed  to  mislead,  in  first  setting  out  that  it  was  desirable  to 
secure  communication  between  King  and  Adelaide  Streets, 
and  in  the  prayer  only  asking  to  have  Johnson's  Lane 
opened  up  to  the  centre  line  of  the  block,  and  so  gave  no 
communication  for  vehicles  between  Adelaide  and  King 
Streets. 

The  defendants*  statement  of  defence  denied  any  irregular 
or  improper  conduct,  and  claimed  that  the  by-law  was  regu- 
larly passed,  and  that  they  had  full  power  and  authority  to 
pass  it,  and  proceeded  in  the  exercise  of  their  discretion  in 
doing  so. 

An  interim  injunction  was  granted  on  21st  January,  1885, 
by  Boyd,  C,  and  continued  on  17th  March  by  Ferguson,  J., 
to  the  trial,  both  parties  agreeing  thereto ;  and  the  action 
came  on  for  trial  at  the  sittings  at  Toronto  on  May  19th  and 
20th,  1885,  before  Boyd,  C. 

The  position  of  the  lane  and  property  in  question  is  shown 
by  the  sketch  on  page  363. 

H.  D.  Gamble  for  plaintifif. 

W.  A.  Foster  and  W,  G.  Mc Williams  for  defendants. 

Boyd,  C. — That  a  by-law  purports  to  be  for  local  improve- 
ment and  not  for  the  general  benefit  of  the  municipality,  does 
not  aflfect  the  cardinal  principle  which  governs  the 
exercise  of  corporate  powers,  as  well  expressed  by 
Osier,  J.,  In  re  Morton  and  St  Thomas,  6  A.  R- 
325,  to  this  effect :  "  Corporations  are  trustees  of  their  powers 
for  the  general  public,  and  when  they  prostitute  them  for 
the  benefit  of  one  individual  at  the  cost  of  another,  the  general 
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public  not  being  interested,  their  action  will  be  restrained  by 
the  courts." 

It  is  impossible  to  come  to  any  other  conclusion,  after 
hearing  the  testimony  and  perusing  the  documents  by-^aw  held 
in  evidence  in  this  case,  than  that  the  impeached 
by-law  was  passed  in  the  sole  interest  of  Messrs. 
Manning  and  Thomas,  and  to  the  detriment  of  the  plaintiff. 

The  true  "  inwardness"  of  the  by-law  would  be  properly 
illustrated  if  it  were  entitled  **  A* by-law  to  coerce  the  expro- 
priation of  Pell's  land  at  the  foot  of  Johnson's  Lane  or  street 
which  he  refuses  to  sell  at  a  reasonable  price  to  the  adjoining 
proprietors."  The  only  property  owners  upon  Johnson's 
Lane  or  abutting  thereon  are  Manning,  Pells,  and  the  repre- 
sentatives of  the  Drummond  estate. 

If  the  lane  is  opened  up  as  prayed  by  the  petition  and  by- 
law^,  it  would  extend  to  the  rear  of  the  property  of  Mr. 
Thomas.  Manning  and  Thomas  have  been  for  some  years 
very  anxious  to  purchase  the  strip  of  land  now  owned  by  the 
plaintiff,  and  have  offered  $1500  therefor  at  different  times, 
but  a  larger  sum  was  demanded.  The  expedient  of  a  petition 
was  then  resorted  to  in  May,  1884,  by  which  the  city  council 
was  prayed  to  open  up  this  lane  to  the  centre  line  of  the 
block  between  King  Street  and  Adelaide  Street.  This  would 
bring  the  lane  down  to  the  rear 'of  Thomas'  lot  on  King  Street, 
and  also  give  a  wider  open  space  at  the  rear  of  Manning's 
lot- 
There  is  an  opening  for  foot  passenger*  of  a  private  char- 
acter now  used,  and  which  has  been  for  many  years  in  exis- 
tence between  this  lane  and  King  Street.  But  to  give  a  color 
of  general  benefit  to  the  application  for  a  by-law,  the  peti- 
tioners set  forth  that  "  they  are  desirous  of  securing  commu- 
nication between  King  and  Adelaide  Streets  for  vehicles  by 
means  of  the  above  street  and  certain  lanes  to  the  south 
thereof."  These  lanes  for  vehicles  would  be  of  necessity 
through  the  property  of  either  Manning  or  Thomas,  but  it  is 
well  established  that  neither  of  them  contemplates  giving  a 
right  of  way  for  vehicles  as  expressed  in  the  petition.  It  was 
certainly  refused  when  the  matter  was  before  the  sub-com- 
mittee of  the  council,  to  whom  it  was  referred.  The  by-law 
as  passed  simply  provides  for  opening  up  and  extending 
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Johnson  Street  to  the  centre  of  the  block,  and  for  expropriat- 
ing such  land  (if  any)  as  may  be  needed  therefor. 

It  is  evident,  and  was  indeed  proved  by  the  alderman  who 
had  the  by-law  in  charge,  that  taking  it  per  se  it  would  as  a 
matter  of  public  benefit  amount  to  nothing.  It  was  justified 
only  as  the  first  step  or  instalment  of  a  scheme  which  should 
afterwards  be  carried  out  by  Messrs.  Manning  and  Thomas. 
But  their  manner  of  carrying  out  the  subsequent  instalments 
would  be  an  arbitrary  matter  resting  in  their  own  hands  and 
to  be  used  for  their  own  convenience. 

Contemporaneously  with  the  petition  Messrs.  Manning  and 
Thomas  signed  an  agreement  setting  forth  "  that  they  were 
individually  interested  in  the  opening  of  this  lane  in  the  rear 
of  their  premises,  for  the  purpose  of  acquiring  access  by  said 
lane  from  their  premises,"  and  that  the  petitioning  of  the  city 
was  being  done  for  their  immediate  benefit  and  convenience  \ 
and  they  agreed  to  contribute  equally  to  the  payment  of  all 
costs  incurred  and  to  be  incurred  in  opening  the  lane,  making 
special  mention  in  that  connection  of  "  the  purchase  of  the 
right  of  way  o^er  property  claimed  by  a  person  named  Pells, 
which  claim  will  be  decided  by  arbitration  by  direction  of 
the  corporation." 

The  only  persons  who  had,  strictly  speaking,  a  right  to 
petition  were  the  property  owners  on  the  lane  or  street, 
whom  I  have  mentioned.  The  signature  on  behalf  of  the 
Drummond  estate  was  given  upon  a  belief  that  the  purport 
of  the  petition  was  to  open  up  Johnson  Street  to  King  Street; 
but  any  objections  on  this  score  were  silenced  by  a  bond 
being  given  to  the  representatives  of  that  estate  by  Mr.  Man- 
ning, dated  6th  June,  1884,  by  which  he  agrees  "to  indem- 
nify that  estate  from  and  against  all  costs  and  charges,  loss, 
damages,  and  expenses  which  may  arise  out  of,  or  be  incurred 
or  assessed  in  respect  of,  the  said  proposed  opening  up  and 
establishing  of  Johnson  Street  pursuant  to  the  prayer  of  the 
said  petition." 

The  sub-committee  to  whom  the  matter  was  referred  by 
the  council  heard  the  parties  interested  for  and  against  and 
took  no  action,  because  it  was  considered  to  be  a  matter  more 
of  private  than  public  interest,  and  the  parties  were  advised 
to  settle  it  themselves.  A  promise  was  given  by  that  sub- 
committee, and  relied  on  by  the  plaintiflF,  that  no  further  ac- 
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tion  would  be  taken  without  his  being  notified.  This  was 
not  done,  and  after  the  matter  had  remained  in  abeyance  for 
seven  or  eight  months,  the  by-law  was  passed  by  the  expiring 
council,  in  order,  as  was  said,  to  leave  a  clean^  sheet  behind 
them. 

All  the  direct  evidence  and  all  the  circumstances  of  the 
case  made  against  the  efiBcacy  of  this  by-law  as  a  bona  fide 
piece  of  municipal  legislation.  When  the  facts  are  examined 
there  is  not  even  a  color  of  public  interest  attaching  to  its  en- 
actment or  its  provisions.  The  whole  thing  is  palpably  passed 
in  the  interests  of  two  individuals,  who  object  to  pay  what 
the  plaintiff  seeks  to  get  for  this  coveted  strip  of  land. 

Having  regard  to  the  pleadings  and  evidence  it  is  my  duty 
to  continue  the  injunction  as  prayed,  so  far  as  the  plaintiff's 
land  is  affected  thereby,  and  to  give  the  plaintiff  his  costs. 

Constitutionality  of  Statutes  Providing  for  the  opening 
OF  "Private"  or  "Town"  Roads  by  CoNDEMNATiON.—This  is  a 
subject  on  which  there  is  much  conflict  of  authority.  Statutes  provid- 
ing for  the  opening  of  private  roads  or  ways  from  highways  to  the  prem- 
ises of  individuals  over  the  property  of  others  by  process  of  condemna- 
tion have  been  held  unconstitutional,  as  authorizing  the  condemnation 
of  private  property  for  the  private  use  or  accommodation  of  an  individual. 
Taylor  v.  Porter.  4  Hill  (N.  Y.),  140;  Sadler  v.  Langham,  34  Ala.  311 ; 
Bankhead  v.  Brown,  25  Iowa,  540;  Nesbitt  v.  Trumbo,  39  111.  no;  Crear 
V.  Crossly,  40  111.  175 ;  Wild  v,  Deig,  43  Ind.  455 ;  Witham  v,  Osbum,  4 
Oreg.  318 ;  Osborn  v.  Hart,  24  Wis;  89 ;  Clark  v.  White,  2  Swan  (Tenn.), 
540. 

On  the  other  hand  it  is  held  that  such  a  road,  though  primarily  for  the 
benefit  of  an  individual,  is  a  pul?lic  road  in  the  sense  that  the  public  have 
the  right  to  travel  on  it,  and  that,  therefore,  the  right  of  eminent  domain 
may  properly  be  exercised  in  opening  such  a  road,  without  infringing  c^n 
V:onstitutional  rights.  See  Shaver  v,  Starrett,  4  Ohio  St.  494 ;  Ferris  v. 
Bramble,  5  Ohio  St.  109;  Sherman  v,  Buick,  32  Cal.  241  ;  Brewer  v. 
Bowman,  9  Ga.  37;  Hickmann's  Case.  4  Harr.  (Del.)  580;  Robinson  z'. 
Swope.  12  Bush  (Ky.),  21 ;  Snyder  z/.  Warford,  11  Mo.  513. 

Nature  of  a  "  Private"  or  "  Town"  Road  as  Bearing  on  the 
Question  of  Constitutionality. — The  conflict  of  authority  above 
adverted  to  grows  out  of  the  opposite  views  which  courts  take  of  the 
nature  of  "  private"  or  "  town"  roads.  Of  course  the  nature  of  such  roads 
depends  wholly  on  the  statute  providing  for  them ;  but  it  is  thought  there 
is  little  difference  in  the  provisions  of  the  statutes  in  the  different  States 
relating  to  such  roads.  The  object  of  these  roads  is  to  afford  means  of 
access  to  private  individuals  living  off  the  high-road,  and  who  have  no 
other  means  of  access  to  the  high-road.  In  general,  the  statutory  provisions 
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in  regard  to  laying  out  such  roads  conform  ^  closely  as  possible  to  those 
in  regard  to  laying  out  highways.  The  power  to  open  such  roads  is,  as 
in  the  case  of  highways,  vested  in  some  municipal  body  or  in  certain 
public  officers.  The  chief  difference  is  that  in  the  case  of  a  private  road, 
the  petition  of  the  individual  to  be  benefited  by  the  road  is  sufficient  to 
authorize  the  body  empowered  to  open  the  road  to  act ;  and  that  the 
expenses  of  opening  the  road  and  of  keeping  it  in  repair  are  to  be  borne 
by  that  individual,  or  by  him  and  the  town  in  such  proportions  as  shall 
be  deemed  proper.  See  Public  Statutes  of  Mass.  Ch.  49,  §  65 ;  and  cases 
cited  above  as  to  constitutionality  or  unconstitutionality  of  the  statute; 
see  also  R.  S.  Del.  1874,  p.  332  ;  R.  S.  111.  1871.  Ch.  93,  §  60;  Gen.  Stats. 
Ky.  1883,  p.  770;  R.  S.  Mo.  1879,  p.  1373,  et  seq. 

It  would  seem,  on  principle,  that  ways  or  roads  opened  under  statutes 
of  the  general  character  above  described  were  both  public  and  private,— 
private  in  the  sense  that  they  are  primarily  for  the  benefit  of  an  individ- 
ual, and  public  in  the  sense  that  they  are  open  to  the  public  and  intended 
to  give  a  means  of  communication  or  access  between  the  individual  and 
the  public,  and  that  this  means  of  communication  is  for  the  use  and  ben- 
efit of  the  public  as  well  as  of  the  individual.  Of  course,  the  interest 
which  the  public  have  in  the  opening  of  "  private"  roads  depends  on  the 
special  circumstances  of  the  case.  Where  the  public  will  have  no  means 
of  access  to  the  individual  unless  the  road  is  laid  out,  it  would  seem  clear 
that  the  laying  out  of  the  road  was  of  sufficient  interest  to  the  public  to 
warrant  an  exercise  of  the  right  of  eminent  domain.  The  principle  is 
clearly  stated  in  Brewer  v.  Bowman,  9  Ga.  36, 40 :  "  But  the  complainant's 
land  is  surrounded  by  the  lands  of  other  proprietors  so  that  he  is  ex- 
cluded from  any  public  road  ;  he  cannot  get  out  to  vote  at  elections,  to 
perform  jury  or  road  duty,  to  perform  either  militia  or  patrol  duty,  to 
give  evidence  in  courts  of  justice,  or  to  carry  the  productions  of  his 
farm  to  market.  ...  It  would  seen:i,  therefore,  that  to  have  a  private 
road,  as  contemplated  by  the  act  of  1834,  would  not  necessarily,  in  the 
view  in  which  we  have  been  considering  the  question,  be  exclusively  for 
the  benefit  of  the  party  applying  for  it,  but  that  the  public  interest  would 
also  be  promoted,  by  enabling  every  citizen  to  perform  all  the  duties 
which  are  required  of  him  by  law,  for  the  benefit  of  the  whole  commu- 
nity." See  also  Robinson  v,  Swope,  12  Bush  (Ky.),  21.  Indeed,  meang 
of  access  to  the  individual  has  been  deemed  of  sufficient  public  import- 
ance to  warrant  the  laying  out  a  public  highway  against  the  will  of  the 
individual  to  whom  the  road  was  to  give  access.  Johnson  v.  Supervisors 
of  Clayton  County,  61  Iowa,  89. 

In  Sherman  v.  Buick,  32  Cal.  241,  255,  the  court  say^i  "  Roads,  lead- 
ing from  the  main  road,  which  run  through  the  country  to  the  resi- 
dences or  farms  of  individuals,  are  of  public  concern  and  under  control 
of  the  Government.  Taking  private  property  for  the  purpose  of  such 
roads  is  not  a  taking  for  private  use.  They  are  open  to  every  one  who 
may  have  occasion  to  use  them,  and  are,  therefore,  public.  Their  charac- 
ter as  public  roads  is  unaffected  by  the  circumstance  that,  in  view  of  their 
situation,  they  are  but  little  used  and  are  mainly  convenient  for  the  use 
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of  a  few  individuals,  and  such  as  may  have  occasion  to  visit  them  socially 
or  on  matters  of  business  ;  nor  by  the  circumstance  that  in  view  of  such 
conditions  the  Legislature  may  deem  it  just  to  open  and  maintain  them 
at  the  cost  of  those  most  immediately  concerned  instead  of  the  public  at 
lar^^  The  object  for  which  they  are  established  is  none  the  less  of  a 
public  character,  and.  therefore,  within  the  supervision  of  the  Govern- 
ment. To  call  them  "private  roads"  is  simply  a  legislative  misnomer, 
which  does  not  affect  or  change  their  real  character.  By-roads  is  a  better 
name  for  them,  and  one  which  is  less  calculated  to  mislead  the  unin- 
itiated." 

See  also  Metcalf  v,  Bingham,  3  Ni  H.  459 ;  Allen  v,  Stevens,  29  N.  J. 
L.  509.     Hickman's  Case,  4  Harr.  (Del.)  580. 

Nearly  all  the  cases  holding  that  statutes  for  the  opening  of  "  private 
roads"  by  condemnation  are  unconstitutional,  do  so  on  the  ground  that 
such  roads  are  not  intended  to  be  open  to  the  use  of  the  public.  Bank- 
head  V,  Brown,  25  Iowa,  542-548;  Sadler  v,  Langham,  34  Ala.  311-332 ; 
Taylor  v.  Porter,  4  Hill  (N.  Y.),  140,  142;  Clark  v.  White,  2  Swan 
(Tenn.),  540,  548  ;  Wild  v,  Deig,  43  Ind.  455,  460;  Witham  v,  Osbum,  4 
Or^.  318,  323,  324  ;  Osbom  v.  Hart,  24  Wis.  89. 

It  would  seem  that  the  courts  have  been  misled  by  the  use  of  the 
word  "  private."  Indeed,  this  is  pointed  out  in  the  dissenting  opinion 
in  the  case  of  Bankhead  v.  Brown,  25  Iowa,  540.  The  court  had  held 
that  the  description  of  the  roads  as  "  private,"  and  the  fact  that  they  were 
to  be  opened  and  kept  up  at  the  expense  of  the  applicants,  showed  that 
the  public  had  no  interest  in  them  or  right  to  use  them.  Judge  Beck,  in 
his  dissenting  opinion,  p.  551,  says:  "The  fact  that,  in  the  title  of  the 
act  the  word  "  private"  is  used,  to  my  mind  gives  no  strength  to  the 
argument  in  support  of  the  conclusion  that  the  road  is  private,  or  for  the 
benefit  of  the  petitioner,  and  subject  to  his  control.  This  word  is  sim- 
ply  to  indicate  the  manner  of  its  establishment.  It  by  no  means  indicates 
that  it  is  to  be  owned  or  controlled  by  a  private  citizen."  Again  he  says  : 
"  It  cannot  be  argued  that  the  mere  use  of  the  term  "  private"  in  the 
title  of  the  act,  without  one  word  of  limitation  in  the  body  thereof,  or 
any  provision  that  the  road  established  thereunder  is  a  private  way,  will, 
of  itself,  determine  that  the  road  is  under  the  control  of,  owned  by,  and 
established  for  the  sole  use  of  the  party  who  petitions  for  its  establish- 
ment."   See  Wild  v.  Deig,  43  Ind.  455,  460 ;  Witham  v,  Osbum,  4  Oreg. 

3i8»  323.  324. 

By  Special  Provision  of  Statute  "Private"  Road  may  be 
Only  for  Private  Uses. — It  is  thought  that  under  the  ordinary  pro- 
visions of  statutes  relating  to  the  opening  of  "  private"  roads,  such  roads 
when  opened  are  for  the  use  of  the  public  But,  of  course,  special  pro- 
visions may  change  this,  and  make  it  clear  that  such  road  is  strictly 
private  and  not  intended  for  the  public  use.  Thus  in  Dickey  v,  Tennison, 
27  Mo.  373,  a  special  act  of  legislature  was  passed  authorizing  an  individ- 
ual to  open  and  keep  open  a  "  neighborhood  "  road.  The  individual  was 
to  mark  out  and  report  the  road  to  the  county  court,  who  were  then  to 
appoint  commissioners  to  assess  the  damages.  The  individual  was  re- 
9  Cor.  Cas.- 
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quired  to  pay  all  damages  and  costs  assessed  before  he  could  open  the 
road.  The  court  held  that  the  statute  left  the  matter  of  opening  the 
road  or  not  entirely  to  the  will  of  the  individual,  and  that  it  was  apparent 
that  the  road  contemplated  was  private  in  the  strict  sense  of  the  word. 
[The  Missouri  court  held  in  Snyder  v,  Warford,  ii  Mo.  513,  that  a  statute 
providing  for  the  opening  of  '*  private  roads  "  by  condemnation  was  not 
unconstitutional.] 

Where  the  statute  provided  that  "  every  such  private  road»  when  so 
laid  out,  shall  be  for  the  use  of  such  applicant,  his  heirs  and 'assigns, 
and  also  that  the  occupant  or  owner  of  the  land  through  which  such  road 
should  be  laid  out,  should  not  be  permitted  to  use  tiie  same  as  a  road  un- 
less he  shall  signify  his  intention  so  to  do  to  the  jury  or  commissioners 
to  assess  the  damages,"  it  was  held  that  these  provisions  showed  that 
roads  contemplated  by  the  statute  were  to  be  for  private  use,  and  that 
the  public  were  to  be  excluded.  Taylor  v.  Porter,  4  Hill  (N.  Y.),  140; 
Osborn  v.  Hart,  24  Wis.  89. 

Statutes  Authorizing  the  Opening  by  Condemnation  of  "Pri- 
vate" OR  "Township"  Roads  for  the  mere  Convenience  of  Indi- 
viduals Unconstitutional. — Although  it  is  thought  that  the  exercise 
of  the  right  of  eminent  domain  in  the  opening  of  a  road  to  give  the  pub- 
lic access  to  an  individual,  is  a  proper  and  constitutional  exercise  of  that 
right,  yet  this  right  should  not  be  exercised  to  open  a  road  purely  for  the 
convenience  of  an  individual  or  individuals,  where  the  public  would  have  no 
use  for  the  road.  The  fact  that  the  public  would  have  the  right  to  use  such 
road  would,  in  this  case,  be  immaterial.  In  order  to  warrant  the  exercise 
of  the  right  of  condemnation,  it  is  necessary  that  the  public  should  have 
more  than  a  mere  barren  right  of  usen  The  road  must  be  such  a  road 
as  the  public  will  in  fact  use  or  in  the  use  of  which  the  public  is  directly 
interested.  A  Kentucky  statute  authorized  the  opening  of  private  roads 
or  pass  wa)rs  in  several  cases.  One  of  the  cases  was  where  an  individual 
had  no  access  to  any  public  road ;  another  was  where  he  owned  two  pieces 
of  land  entirely  separated  from  each  other,  It  was  held  that  the  statute 
was  constitutional  as  to  the  first  case,  but  unconstitutional  as  to  the  sec- 
ond.    Robinson  v,  Swope,  12  Bush  (Ky.).  21. 

Concluding  Remarks.— It  is  deemed  that  the  following  propositions 
of  law  are  established  by  the  cases  reviewed  in  this  note.  I.  That  the 
ordinary  so-called  "  private"  or  "  town"  roads,  opened  by  public  authority 
are  public  in  the  sense  that  the  public  have  a  right  of  user  in  them.  II. 
That  being  public  roads  in  the  sense  just  described,  they  may  be  opened 
by  condemnation  in  cases  where  the  public  welfare  demands  their  being 
opened.  III.  That  the  public  welfare  does  demand  their  being  opentd 
where  the  public  otherwise  have  no  means  of  access  to  individuals. 

It  maybe  here  remarked  that  the  opening  of  "private"  or  "town" 
roads  by  condemnation  is  especially  provided  for  and  allowed  in  the 
State  constitutions  of  Georgia,  New  York,  and  Michigan.  Cooley  Const 
Lim.  (4th  ed.)    662  n. 

What  Public  Necessity  will  Authorize  the  Opening  of  Public 
Roads  by  Condemnation  under  Statutes  Authorizing  a  Public 
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Body  to  Open  Such  Road  When  in  Their  Judgment  it  is  of  Com- 
mon Convenience  or  Necessity.— Under  a  statute  of  the  character  above 
indicated  it  was  held  that  where  proceedings  are  had  to  open  a  highway, 
and  it  appears  from  the  i;^cord  of  the  proceedings  that  it  is  to  be  opened 
rather  in  the  interest  of  individuals  than  in  that  of  the  public,  such  pro- 
ceedings will  be  quashed  on  certiorari.  Commonwealth  v,  Cambridge,  7 
Mass.  158;  Commonwealth  V.  Sawin,  2  Pick.  (Mass.)  547. 

In  the  latter  case  the  record  of  the  judgment  was  as  follows :  "  It  ap- 
pears to  the  court  here,  that  the  common  convenience  or  necessity  for  the 
highway  prayed  for  is  not  sufficient  to  warrant  the  laying  out  the  same 
wholly  at  the  expense  of  the  town  of  Natick,  but  considering  the  quantity 
of  travel  that  will  be  accommodated  by  the  road,  and  that  M.  S.,  a 
petitioner  who  will  be  peculiarly  benefited  by  the  establishment  of  it,  has 
filed  in  court  a  bond  obliging  himself  to  the  inhabitants  of  said  town  for 
their  use,  if  they  will  accept  the  same,  to  make  a  certain  portion  of  said 
road,  by  which  the  expense  of  said  town  will  be  considerably  lessened,  the 
court  do  adjudge  and.  determine  that  it  is  of  common  convenience  or 
necessity  to  have  the  highway  prayed  for  in  said  petition  laid  out."  On 
certiorari  it  was  held  that,  unless  the  public  need  or  convenience  was 
pressing  enough  to  warrant  the  laying  out  of  the  road  at  the  expense  of 
the  town,  there  was  no  authority  to  lay  it  out  at  all. 

But  where  the  body,  vested  with  authority  to  lay  out  or  alter  streets 
whenever  in  their  opinion  the  safety  or  convenience  of  the  inhabitants 
shall  require  it,  shall  adjudge  that  the  laying  out  or  altering  of  a 
street  is  required  by  public  safety  and  convenience,  their  having  taken  a 
bond  from  an  individual  to  contribute  towards  the  expense  will  not  vitiate 
their  proceedings,  provided  the  bond  was  not  made  the  basis  of  their 
proceedings,  and  the  adjudication  was  not  colorably  for  the  use  of  the 
city  and  really  for  the  benefit  of  the  individual.  Parks  v,  Boston,  8 
Pick.  (Mass.)  217.  See  also  Jones  v,  Andover,  9  Pick.  (Mass.)  146;  Cope- 
land  V.  Packard,  16  Pick.  217 ;  Crockett  v,  Boston,  5  Cush.  (Mass.)  182. 


Cornell 

V. 

Mayor  and  Aldermen  of  New  Bedford. 

(138  Massachusetts,  588.)     - 

A  petition  that  a  way  be  laid  out  fifty  feet  wide  in  a  city  was  presented 
to  the  board  of  mayor  and  aldermen  ;  and  the  usual  order  of  notice  was 
issued  and  served.  An  order  introduced  in  the  board  to  lay  out  the  way 
fifty  feet  wide  was  lost  by  a  vote  of  three  to  three,  and  then  "  was  laid  on 
the  table  until  the  next  meeting  of  the  board."  Three  months  later,  the 
city  surveyor  was  instructed  to  survey  a  way  forty  feet  wide,  and,  on  his 
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return  being  made,  the  board  adjudicated  that  public  necessity  and  con- 
venience required  that  the  way  be  laid  out  forty  feet  wide,  and  gave  due 
notice  of  an  intention  so  to  lay  out  the  way.  Subsequently  a  new  order, 
laying  out  the  way  fifty  feet  wide,  and  giving  the  same  metes  and  bounds 
as  in  the  order  first  mentioned,  was  adopted  by  the  board,  concurred  in  by 
the  common  council,  and  approved  by  the  mayor.  Held,  that  the  pro- 
ceedings under  the  first  order  were  not  terminated  by  its  being  laid  on  the 
table,  nor  waived  by  the  proceedings  relating  to  the  forty-foot  way ;  and 
that  a  person  whose  land  was  taken  by  the  location  of  fifty  feet,  but  not 
by  the  location  of  forty  feet,  could  not  maintain  a  writ  of  certiorari  to 
quash  the  proceedings  laying  out  the  way. 

Petition  for  a  writ  of  certiorari  to  quash  proceedings  of  the 
respondent,  in  laying  out  an  extension  of  Pleasant  Street  in 
New  Bedford.  Hearing  before  Colbum,  J.,  who  reserved  the 
case  for  the  consideration  of  the  full  court  The  facts  appear 
in  the  opinion. 

F.  A.  Milliken  for  petitioner. 

T.  M.  Stetson  &  L.  L.  Holmes  for  respondents. 

Field,  J. — The  questions  submitted  to  us  by  the  report  are 
QTOCTioim.  whether  the  common  council  of  New  Bedford 
should  not  also  have  been  made  a  respondent ;  and  whether 
"  the  power  of  the  city  authorities  in  respect  of  laying  out  the 
fifty-foot  way  was  terminated  when  the  vote  of  three  to  three 
was  had,  on  January  31,  1884,  in  respect  of  the  passage  of  the 
order  of  that  date,  and  by  the  subsequent  notice  and  proceed- 
ings for  a  forty-foot  wa^  in  May." 

Assuming  that  the  common  council  should  have  been  made 
a  respondent  (St.  1847,  c.  60,  §  12,),  it  may  nevertheless  be 
useful  to  consider  the  second  question,  because,  if  no  error 
appears  in  the  record,  further  proceedings  in  the  case  become 
unnecessary. 

It  appears  from  the  report  of  the  mayor  and  aldermen  on 
Pacts.  the  petition  of  Francis  Hatheway  and  others,  rec- 

ommending that  the  way  be  laid  out  fifty  feet  wide,  was  re- 
ceived in  the  board  of  aldermen  on  January  3,  1884,  ^^d  re- 
ferred to  the  next  city  government.  We  infer  that  the  next 
city  government  came  in  on  the  first  Monday  of  January,  1884 
(St.  1857,  c.  2,),  which  was  January  7.  On  January  17,  1884, 
the  usual  notice  of  an  intention  to  lay  out  the  way  was  given 
and  served  upon  the  petitioner.    The  notice  recited  that,  in 
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the  opinion  of  the  board,  the  safety  and  convenience  of  the 
inhabitants  required  that  the  way  be  laid  out  fifty  feet  wide. 

On  January  31,  1884,  an  order  was  introduced  in  the  board 
of  mayor  and  aldermen  laying  out  the  way  fifty  feet  wide, 
and  taking  certain  parcels  of  land  therefor,  and  was  lost  by  a 
vote  of  three  to  three,  and  thereupon,  after  a  motion  to  amend 
the  order  so  that  the  way  should  be  forty  feet  wide  instead  of 
fifty,  which  was  withdrawn,  "the  order  was  laid  on  the  table 
until  the  next  meeting  of  the  board/' 

On  May  8,  1884,  the  city  land  surveyor  was  instructed  to 
survey  a  way  forty  feet  wide,  and  his  return  of  this  survey 
was  received  at  a  special  meeting  of  the  board  of  mayor  and 
aldermen,  on  May  15, 1884;  and  at  that  meeting  the  board  of 
aldermen  adjudicated  that  the  public  necessity  and  conven- 
ience of  the  inhabitants  required  that  the  way  be  laid  out 
forty  feet  wide,  and  gave  due  notice  to  all  persons  interested 
that  the  board  intended  to  lay  out  such  a  street.  The  way  as 
surveyed,  if  forty  feet  wide,  did  not  touch  the  land  of  the  pe- 
titioner; if  fifty  feet  wide,  it  included  a  part  of  his  land.  No 
order  laying  out  the  way  forty  feet  wide,  however,  appears 
ever  to  have  been  introduced  in  the  board  of  aldermen,  or 
voted  upon  by  that  board  ;  but,  on  June  4,  1884,  a  new  order 
laying  out  the  way  fifty  feet  wide  was  introduced  and 
adopted,  was  concurred  in  by  the  common  council,  and  ap- 
proved by  the  mayor.  This  order  did  not  differ  from  the 
order  which,  on  January  31,  1384, "  was  laid  on  the  table  until 
the  next  meeting  of  the  board,"  in  the  description  of  the 
metes  and  bounds  of  the  way,  or  of  the  parcels  of  land  taken. 

The  contention  is,  that,  as  the  first  order  was  defeated  in 
the  board  of  aldermen,  and  the  vote  was  never  reconsidered, 
the  original  proceedings  were  thereby  terminated, — certainly 
when  the  next  meeting  of  the  board  of  aldermen  adjourned 
without  having  taken  the  order  from  the  table ;  that  the  subse- 
quent  proceedings  in  regard  to  a  forty-foot  way  also  show  that 
the  laying  out  of  a  fifty-foot  way  had  been  abandoned ;  and  that, 
in  order  afterward  to  lay  out  a  way  fifty  feet  wide,  it  was  neces- 
sary to  begin  de  novo^  because  the  jurisdiction  over  the  orig- 
fnal  petition  of  Hatheway  and  others  was  exhausted. 

Whether  the  board  of  aldermen  had  adopted  by  vote  any 
rules  of  procedure,  we  do  not  know,  as  no  rules  pboceedikosop 
appear,  neither  is  there  any  evidence  of  the  cus-  Si?12dk°^*^ 
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ternary  rules  of  the  board.  The  function  of  the  common 
council  was  to  concur  or  non-concur  in  the  orders  of  the 
board  of  aldermen.  It  is  obvious  that  there  might  be  dif- 
ferences of  opinion  between  the  two  bodies ;  and  that,  until 
the  subject  was  finally  disposed  of,  the  orders  must  be  subject 
to  amendment  in  the  board  of  aldermen.  The  consideration 
of  any  order  in  the  board  of  aldermen  might  be  postponed 
from  time  to  time  until  the  final  action  of  that  board  upon  it, 
and  whether  that  board  has  or  has  not  taken  final  action  upon 
an  order  must  be  determined  by  the  intention  of  the  board  as 
shown  by  its  record.  New  Marlborough  v.  County  Commis- 
sioners, 9  Met.  423. 

In  the  absence  of  any  evidence  that  the  board  had  adopted, 
takiko  up  a  either  by  custom  or  by  vote,  any  special  rules,  it 
THB^LB.™*"  might  perhaps  be  considered  that  it  proceeded  un- 
der what  may  be  called  the  common  parliamentary  law.  By 
that  law,  a  motion  to  lay  on  the  table,  if  carried,  disposes  of 
the  motion  to  which  it  is  applied  for  the  time  being ;  but  this 
motion  can  be  brought  up  for  consideration  of  the  subject,  or 
by  a  motion  to  reconsider.  The  order  "  was  laid  on  the  table 
until  the  next  meeting  of  the  board  ;"  but,  if  not  taken  from 
the  table  at  the  next  meeting,  it  was  still  on  the  table  of  the 
board,  and  could  be  taken  up  for  consideration,  provided  the 
order  was  not  disposed  of  so  that  nothing  remained  to  be 
considered,  and  then  it  could  be  taken  up  for  the  purpose  of 
being  reconsidered,  if  special  rules  did  not  forbid  it.  **  When 
there  is  no  special  rule  on  the  subject,  a  motion  to  reconsider 
may  be  made  at  any  time,  or  by  any  member,  precisely  like 
any  other  motion,  and  subject  to  no  other  rules."  Cushing's 
Law  and  Practice  of  Legislative  Assemblies,  §§  1266,  1449, 
1451.  But,  without  applying  too  strictly  to  such  a  body  as  a 
board  of  aldermen  the  common  parliamentary  law  of  legisla- 
tive assemblies,  and  interpreting  its  record  by  the  construc- 
tion which  would  be  given  to  it  by  persons  unskilled  in  par- 
liamentary proceedings,  we  think  it  is  clear  that  the  order 
was  laid  upon  the  table  until  the  next  meeting  of  the  board 
that  the  board  might  thereafter  take  some  action  upon  it. 
The  order  had  failed  to  pass,  but,  if  it  had  been  the  intention 
to  regard  this  as  a  final  disposition  of  the  order,  no  motion 
would  have  been  carried  to  lay  it  upon  the  table,  unless  such 
a  motion  was  by  the  special  rules  of  the  board  a  method  of 
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disposing  of  a  subject  so  that  it  could  not  thereafter  be  re- 
considered. As  the  order,  when  laid  upon  the  table,  had 
been  voted  upon  and  declared  lost,  the  technical  method  of 
procedure  would  have  been  to  move  to  take  it  from  the 
table,  and  then  to  moVe  to  reconsider  it.  The  resolve  and 
order  introduced  and  put  upon  their  passage  on  June  4,  1884, 
were  in  effect  a  motion  to  take  the  original  order  from  the 
table,  to  reconsider  it,  to  amend  it  in  certain  particulars  not 
material  to  this  case,  and,  as  thus  amended,  to  pass  it.  As 
the  subject  was  still  open  to  consideration  by  the  board,  and 
the  substance  of  what  was  done  was  within  its  power  to  do, 
its  action  cannot  be  declared  void,  because  the  manner  of  do- 
ing what  it  did  was  not  in  accordance  with  approved  prece- 
dents. The  petitioner  has  not  been  injured  by  the  method  of 
procedure. 
Petition  dismissed. 


The  Washington  Ice  Company  of  Chicago  et  al.,  Appts. 

V. 

Lay  et  al. 

{Advance  Case^  Indiana,     September  17, 1885.) 

A  motion  to  dismiss  an  appeal,  taken  from  an  inferior  court  to  the 
Circuit  Court,  not  made  a  part  of  the  record  by  order  of  the  latter  court, 
and  not  contained  in  ani^  bill  of  exceptions,  cannot  be  considered  on 
appeal  to  this  court,  notwithstanding  the  clerk  below  has  inserted  in  the 
transcript  what  purports  to  be  a  copy  of  the  motion ;  and  no  ruling  had 
thereon  can  be  reviewed  in  this  court. 

Where  the  motion  to  dismiss  is  not  before  the  court,  the  objection  that 
notice  of  the  original  proceedings  before  the  Commissioners  was  not 
given,  cannot  be  raised  in  this  court  for  the  first  time ;  the  fact  of  their 
appearance  without  objecting  to  the  want  of  notice,  is  deemed  a  waiver 
of  the  objection. 

The  general  highway  law  provides  that  the  petition  shall  be  signed  by 
freeholders,  but  it  does  not  require  that  this  shall  appear  on  the  face  of 
the  petition..  Whether  or  not  it  is  so  signed  is  a  question  for  the  county 
board,  to  whom  all  objections  to  the  qnalification  of  the  petitioners 
should  be  made,  and  if  not  so  made  at  the  time,  they  are  deemed 
waived. 

Where  it  appears  that  the  appellants  were  owners  of  all  the  land  over 
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which  the  highway  passes,  and  without  any  objections  in  the  Commis- 
sioners* Court  they  made  a  voluntary  appearance  in  the  proceeding,  so 
far  as  concerns  notice  to  landowners,  such  defect  will  not  justify  a 
reversal. 

Where  the  petition  and  the  evidence  agree  that  there  was  a  highway 
commencing  at  the  north  end  of  a  certain  road,  running  through  a 
certain  section  of  land,  and  they  disagree  only  as  to  the  distance  of  the 
said  north  end  from  the  corner  of  the  section,  it  is  not  such  a  variance  as 
to  overthrow  the  proceedings. 

When  a  highway  has  been  established  and  opened  by  the  county- 
board,  there  is  no  longer  involved  any  question  of  public  utility,  and 
where  a  way  has  become  a  public  highway  by  use.  it  is  such,  regardless 
of  the  question  of  public  utility,  and  remains  so  till  vacated,  or  by  non- 
use,  whether  entered  of  record  or  not,  and  refusing  to'  order  a  highway 
located  upon  the  lines  of  an  existing  highway,  will  not  vacate  the  exist- 
ing highway,  not  will  it  bar  the  proceeding  to  have  a  highway  entered  of 
record,  the  two  proeeedings  being  dissimilar. 

Appeal  from  the  Laporte  Circuit  Court 
Mortimer  Nye  and  David  Turpie  for  appellants, 
L.  A.  Cole  for  appellees. 

ZOLLARS.  J. — Appellee  instituted  this  proceeding  betore  the 
pacw.  board   of    county    commissioners    under    section 

5035,  R.  S.,  1 88 1,  to  have  an  alleged  highway  ascertained, 
described  and  entered  of  record,  on  the  ground  that  it  had 
been  used  as  such  for  twenty  years.  From  a  decision  of  the 
board  against  them,  they  appealed  to  the  Circuit  Court,  In 
that  court  the  appellants  here  moved  to  dismiss  the  appeal. 
The  overruling  of  the  motion  is  assigned  as  error.  The 
clerk  below  has  inserted  in  the  transcript  what  purports  to 
be  a  copy  of  the  motion,  but  it  was  not  made  a  part  of  the 
record  by  order  of  the  court,  nor  is  it  contained  in  any  bill 
of  exceptions. 

We  cannot  disregard  the  contention  of  appellees,  that  the 
MoTiox  HELD  motion  is  not  a  part  of  the  record,  and  hence,  is 
SScoRDf^^  ^^  not  before  us  for  any  purpose.  Crumley  v.  Hick- 
man, g2  Ind.  388,  and  cases  there  cited. 

Without  the  motion,  we  have  no  way  of  knowing  upon 
what  it  was  based,  and,  hence,  have  nothing  upon  which  to 
base  a  decision  that  the  ruling  upon  it  was  right  or  wrong. 
The  assignment  predicated  upon  that  ruling,  therefore,  pre- 
sents no  question  for  decision  here. 

The  second  assigned  error  is,  that  the  court  below  erred 
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in  overruling  appellant's  motion  to  dismiss  the  ^^^t,  hsld 
petition,  and  the  proceedings  under  it.  Under  this  ^^■^• 
assignment,  the  argument  is,  that  the  petition  and  all  the  pro- 
ceedings under  it  should  be  dismissed  because  of  defects  in 
the  j>etition,  and  because  there  was  no  notice  given  of  the 
pendency  of  the  petition  and  proceeding. 

Upon  the  question  of  notice,  it  is  sufficient  to  say  that  the 
record  before  us  requires  no  decision  as  to  its  necessity. 
We,  therefore  leave  that  question  where  it  is  left  by  former 
decisions.  Appellants,  who  seem  to  own  all  of  the  land  over 
which  the  alleged  highway  passes,  appeared  in  the  Commis- 
sioners' court  and  without  making  any  question  as  to  notice, 
made  a  full  appearance  by  filing  what  is  denominated  an 
answer. 

At  the  first  Term  of  the  Circuit  Court  after  the  appeal,  the 
parties  all  appeared  by  counsel,  and  the  cause  was  continued 
without  any  question  as  to  notice.  At  a  subsequent  term 
appellants  moved  to  dismiss  the  appeal,  and  also  to  dismiss 
the  proceedings.  The  clerk  below  has  inserted  in  the  tran- 
script copies  of  these  motions.  As  they  were  not  made  a 
part  of  the  record  by  order  of  the  court,  and  are  not  con- 
tained  in  any  bill  of  exeeptions,  they  are  not  properly  in  the 
record,  so  far,  at  least  as  they  relate  to  or  are  based  upon  the 
want  of  notice.  There  are,  therefore,  two  conclusive  reasons 
why  this  court  cannot,  upon  the  question  of  notice,  overthrow 
or  interfere  with  the  final  judgment  below. 

In  the  first  place,  the  motions  to  dismiss,  not  being  properly 
before  us,  there  is  nothing  upon  which  to  predicate  a  de- 
cision, that  notice  was  not  given,  or  that  appellants,  at  any 
time,  made  any  question  as  to  notice. 

In  the  second  place,  appellants  should  have  made  the 
question  as  to  the  notice,  at  their  first  opportunity,  before  the 
board  of  commissioners.  Having  appeared  and  having  made 
no  objections  there,  as  to  notice,  they  waived  whatever,  ob- 
jections they  might  have. 

Having  thus  waived  the  objections,  they  were  not  in  a 
condition  to  make  them  upon  appeal.  This  is  the  rule  in 
other  highway  and  analogous  cases,  and  the  reasonable  rule 
to  be  applied  here.  We  cite  some  of  the  cases :  Milhollin  v. 
Thomas,  7  Ind.  165;  Smith  z/.  Alexander,  24  Ind.  454;  Fisher 
V,  Hobbs,  42  Ind.  276;  Green  v.   Elliott,  86  Ind.    53,  and 
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cases  there  cited;  Vandever  v.  Garshwiler,  63  Ind.  185; 
Peed  V.  Brenneman,  89  Ind.  252 ;  Lowe  v.  Kyan,  94  Ind.  450 ; 
Bradley  v,  Frankfort,  99  Ind.  417. 

Under  the  assignment,  based  upon  the  motion  to  dismiss 
the  proceedings,  and  the  fourth  assigned  error,  that  the 
psnnoN  FOR  petition  does  not  contain  a  sufficient  statement  of 
Sot^wowto  facts  to  constitute  a  cause  of  action  against  appel- 

BB     SIGNED      BY  .       .  .     .  .      ^,      -  .     ^^, 

FBEKHOLDKBs.  lants,  it  IS  argucd  that  the  petition  is  defective  be- 
cause it  does  not  contain  the  names  of  the  persons  over 
whose  land  the  alleged  highway  passes,  and  because  it  does 
not  purport  to  be  signed  by  any  freeholder  or  citizen  of 
LaPorte  County. 

Assuming  that  the  petition  should  be  signed  by  free- 
holders, as  in  an  ordinary  highway  case,  appellant's  counsel 
argue  that  it  is  insufficient,  because  it  does  not  purport  to  be 
so  signed. 

But  if  the  correctness  of  the  assumption  should  be  granted, 
about  which  we  decide  nothing  in  this  case,  counsel's  conclu- 
sion would  not  follow.  The  general  highway  law  provides 
that  the  petition  shall  be  signed  by  freeholders,  but  it  does 
not  require  that  this  shall  appear  upon  the  face  of  the 
petition.  The  petition  needs  not,  in  any  case,  "  purport  to 
be  signed  by  freeholders."     Brown  v.  McCord,  20  Ind.  270. 

Whether  or  not  the  petition  is  so  signed,  is  a  question  for 
the  decision  of  the  County  Board,  before  taking  further 
action  upon  it.  Objections  to  the  qualifications  of  the 
petitioners  should  be  made  at  the  first  opportunity  before  the 
County  Board.  If  not  made  then  and  there,  they  will  be 
deemed  as  waived.  Little  v.  Thompson,  24  Ind.  146 ;  Fisher 
V.  Hobbs,  42  Ind.  276 ;  Wilson  v.  Whitsell,  24  Ind.  306 ; 
Sowle  V.  Cosner,  56  Ind.  276 ;  Turley  v.  Oldham,  68  Ind.  114. 

It  is  further  contended  under  these'  assignments  of  error, 
n!3S^o»  per.  ^^^^  ^^^  petition  is  fatally  defective  because  it  does 
WH^K  2^  not  give  the  names  of  the  persons  over  whose  land 
f^^m^  the  highway  passes.  This  contention  is  based,  in 
the  main,  upon  the  case  of  Vandever  z/.  Garshwiler,  63-185, 
sufira. 

It  was  said  in  this  case,  that  when  the  moving  parties  are 
other  than  the  county  board,  the  petition  should  give  the 
names  of  the  owners  of  the  land  over  which  the   road   is 
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claimed  to  run,  so  that  the  court  can  cause  proper  notice  to 
be  given  to  them  of  the  pendency  of  the  petition. 

In  the  case  before  us,  however,  the  reason  has  no  application* 
Here  it  appears,  by  appellant's  motion  to  dismiss  and  other- 
wise, that  they  were  the  owners  of  all  the  land  over  which 
the  highway  passes,  and  that  without  any  objections  in  the 
commissioner's  court,  they  made  a  voluntary  appearance  to 
the  petition  and  proceeding.  So  far,  therefore,  as  concerns 
notice  to  land  owners,  no  beneficial  end  could  have  been  ac- 
complished by  inserting  their  names  in  the  petition. 

Nor  would  the  ends  of  justice  be  subserved  by  reversing 
the  judgment  on  account  of  this  alleged  defect  in  the 
petition.  Without  deciding  more,  as  to  the  requisites  of  the 
petition  in  this  regard,  it  is  sufficient  to  say  that,  upon  the 
record  before  us,  the  judgment  should  not  be  reversed  on 
account  of  the  alleged  defect  in  the  petition. 

It  is  contended  that  the  motion  for  a  new  trial  should  have 
been  sustained  first,  because  the  petition  was  not  introduced 
in  evidence ;  second,  because  there  was  no  proof  that  the 
petitioners  were  freeholders;  and  third,  because  the  proof  as 
to  the  line  and  location  of  the  highway  did  not  agree  with 
the  description  as  given  in  the  petition. 

The  petition  was  a  paper  in  the  case,  as  the  complaint 
in  an  ordinary  case,  and  there  was  no  necessity  of  PErmoif  keb© 
introducing  it  in  evidence.  Daggy  v.  Coats,  19  eJLbnc/^  °* 
Ind.  259. 

Not  having  made  the  question  before  the  county  board, 
there  was  no  question  before  the  court  on  appeal  as  to  the 
qualification  of  the  petitioners.  In  ordering  the  highway 
entered  of  record,  the  County  Board  and  the  Circuit  Court 
were  confined,  of  course,  to  the  highway  as  described  in  the 
petition.  The  verdict  and  final  order  have  refer-  hiohwat  des. 
ence  to  this  highway.  Unless  the  proof  showed  TfoSfvASAB^Ts' 
that  this  had  become  a  public  highway  by  twenty  years'  use, 
the  case  failed,  and  a  new  trial  should  have  been  granted. 
The  petition  describes  the  beginning  of  the  highway  as  com- 
mencing at  the  north  end  of  the  road  running  through 
Wilson's  second  addition  of  out  lots  to  the  City  of  LaPorte, 
being  275,  75-100  feet  east  of  the  southwest  corner,  of  west 
fractional  part  of  section  thirty-four,  etc.  The  evidence 
shows  that  the  highway  does  begin  at  the  north  end  of  the 
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road  running  through  Wilson's  said  addition,  but  that  this 
road  at  that  point  is  285  i-io  feet  east  of  the  said  corner,  as 
measured  by  the  witness.  The  north  end  of  the  road 
through  Wilson's  addition  seems  to  be  well  known,  and  is 
the  visible  monument  by  which  the  beginning  of  the  alleged 
highway  should  be  determined,  rather  than  the  measure- 
ment from  the  comer  of  the  section  of  land. 

It  is  easy  to  mistake,  in  the  measurement,  but  it  is  not  likely 
that  there  would  be  any  mistake  about  the  Wilson  road. 
The  petition  and  the  evidence  agree  that  there  was  a  high- 
way commencing  at  the  north  end  of  the  Wilson  road.  They 
only  disagree  as  to  the  distance  of  the  north  end  of  that 
road  from  the  named  corner  of  land.  This  is  not  such  a 
variance  as  ought  to  overthrow  the  proceeding.  Gray  v. 
Stiver,  24  Ind.  174;  Simonton  v.  Thompson,  55  Ind.  87; 
Hedge  v.  Sims,  29  Ind.  574. 

In  the  Circuit  Court  appellants  filed  what  purports  to  be, 
opekwo   moH-  and  what  they  style,  an  answer  in  bar  of  the  pro- 

"WAT.         SUFTICI-  ,..11  .  ^ 

ExcnroFAKswKE  ceedmg,  m  substance,  that  at  a  previous  term  of 
the  county  board,  appellees  had  petitioned  for  the  location 
and  opening  of  a  highway,  upon  the  line  of  the  highway  that 
they  here  seek  to  have  entered  of  record,  and  that  upon  that 
petition  and  a  report  of  viewers  the  board  adjudged  that  the 
proposed  highway  would  not  be  of  public  utility,  and  should 
not  be  opened,  and  that  the  judgment  remained  in  full  force. 

If  this  answer  is  sufficient  to  bar  this  proceeding,  it  was 
error  to  sustain  the  demurrer  to  it  If  it  does  not  con- 
stitute such  a  bar,  it  was  not  error  to  sustain  the  demurrer  to 
it,  whatever  weight  the  facts  set  up  might  be  entitled  to  for 
any  purpose,  other  than  as  a  bar  to  the  proceeding. 

That  the  county  board  may  have  refused  to  open  a  new 
highway  upon  the  line  of  that  here  sought  to  have  entered  of 
record  as  an  existing  highway,  surely  cannot  bar  this  pro- 
ceeding.  The  proceedings  are  entirely  dissimilar.  One 
goes  upon  the  theory  that  there  is  no  highway,  and  that 
one  should  be  opened;  the  other  goes  upon  the  theory 
that  there  is  an  existing  highway,  and  that  no  action  by  the 
county  board  nor  any  other  authority  is  necessary  to  estab- 
lish it.  In  the  latter  proceeding,  the  county  board  is  not 
asked  to  locate  and  open  a  new  highway,  but  simply  to 
^^certain,  describe,  and  enter  of  record  one  already  existing 
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and  open  for  travel.  The  board  might  well  refuse  to  order 
a  highway  to  be  established  and  opened  upon  the  line,  of  an 
existing  highway  without  debarring  itself  or  others  of  the 
right  to  have  the  existing  highway  entered  of  record.  Re- 
fusing  to  order  a  highway  located  upon  the  line  of  an  exist- 
ing highway  will  not  vacate  the  existing  highway. 

It  is  contended  in  argument  that  appellees  might  have 
joined,  in  their  petition  for  the  location  and  opening  of  the 
highway,  an  application  such  as  that  made  in  this  case,  and 
that  as  they  did  not  do  so  they  are  estopped  to  institute  and 
maintain  this  proceeding.  It  would  seem  to  be  an  inconsistent 
proceeding  to  join  in  the  same  petition  an  application  to  have 
a  highway  entered  of  record  as  an  existing  highway,  and 
also  an  application  to  have  a  new  highway  opened  upon  the 
same  line.    The  contention  cannot  be  maintained. 

One  question  remains.  It  is  contended  that  the  question 
of  public  utility  is  a  material  question  here,  and  that  that 
question  was  adjudicated  in  the  former  proceeding.  When 
a  highway  has  been  established  and  opened  by  the  p^^^^^  utilitt 
county  board  there  is  no  longer  involved,  any  ^SkTiS^I^^^ 
question  of  public  utility.  So  when  a  way  has  be-  ^'^"**' 
come  a  public  highway  by  use  it  is  such  regardless  of 
any  question  of  public  utility,  and  it  will  remain  such 
until  it  shall  be  vacated  in  a  proper  proceeding  or  by  non- 
user,  and  that,  too,  whether  entered  of  record  or  not. 
The  order  for  entering  of  record  is  not  the  establisment  of  a 
highway,  but  an  adjudication  of  the  fact  that  there  is  already 
such  a  highway.  If  indeed  there  is  no  such  highway,  the 
order  will  have  the  effect  of  establishing  one,  but  this  is  not 
the  purpose  or  theory  of  the  order  or  proceeding. 

It  must  follow  that  the  question  of  public  utility  in  a  pro- 
ceeding like  this  cannot  in  any  way  constitute  a  bar  to  the 
proceeding. 

There  was  no  error,  therefore,  in  sustaining  the  demurrer 
to  the  answer.  As  we  find  no  available  error  in  the  record, 
the  judgment  is  affirmed  with  costs. 
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Zimmerman  v.  Canfield  et  al. 
Zimmerman  v.  Prickett  et  oL 

(42  Ohio  State,  463.) 

Section  4452  (Rev.  Stats.),  which  authorizes  the  county  commissioners  to 
view  the  line  of  a  proposed  ditch,  and  determine,  by  actual  view  of  the 
premises  along  and  adjacent  thereto,  whether  the  ditch  is  necessary,  or 
will  be  conducive  to  the  public  health,  convenience  or  welfare,  invests  the 
commissioners  with  political  and  not  judicial  powers,  and  notice  of  such 
proceedings  to  the  owners  of  lands  crossed  by  the  ditch  is  not  essential  to 
the  validity  of  such  enactment  or  of  such  proceedings  thereunder. 

Sections  4461,  4471  and  894  (Rev.  Stats.)  authorize  the  payment  of 
money  out  of  the  county  treasury  as  compensation  for  lands  taken  for  a 
county  ditch,  within  the  meaning  of  section  10  of  the  bill  of  rights,  which 
ordains  that :  *'  When  private  property  shall  be  taken  for  public  use,  a 
compensation  therefor  shall  first  be  made  in  money,  or  first  secured  by 
deposit  of  money." 

The  statutes  relating  to  county  ditches,  in  force  in  the  year  1881,  were 
valid  and  constitutional  enactments. 

In  an  action  by  a  resident  owner  of  land  crossed  by  the  line  of  a  pro- 
posed ditch,  who  has  neither  notice  nor  knowledge  of  such  proceeding 
prior  to  the  hearing  upon  the  engineer's  report,  to  enjom  the  construction 
of  the  proposed  ditch,  it  is  error  in  the  court  to  send  the  proceedings 
before  the  commissioners  for  hearing  upon  the  plaintiff's  claim  for  com- 
pensation and  damages,  and  leave  the  commissioners  at  liberty  to  proceed 
with  the  construction  of  the  ditch  without  regard  to  whether  his  compen- 
sation for  lands  taken  be  first  made  in  money  or  first  secured  by  deposit 
of  money,  as  required  by  section  19  of  the  bill  of  rights, 

Error  to  the  District  Court  of  Fulton  county. 

These  cases  are  considered  together.  The  first  was  one  to 
enjoin  the  construction  of  a  proposed  ditch  about  eight  miles 
in  length,  seventeen  rods  of  which  crossed  the  plaintiff's  lands 
seven  miles  below  the  initial  point  and  about  one  mile  above 
the  outlet. 

The  object  of  the  second  was  to  enjoin  all  proceedings  upon 
a  petition  to  locate  and  construct  a  ditch  across  the  plaintiff's 
land  along  the  route  of  the  proposed  ditch  involved  in  the 
first  case. 

In  the  first  case  the  proceedings  were  regular,  except  that 
the  plaintiff  (who  was  a  resident  of  the  county)  had  no  notice 
or  knowledge  of  the  ditch  proceedings  prior,  to  the  hearing  of 
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the  engineer's  report.  The  proceedings  were  under  the 
statutes  in  force  in  1880  as  amended  in  1881  (78  O.  L.  204-210). 

A  preliminary  injunction  was  allowed  by  the  probate  judge 
against  all  work  on  the  ditch.  A  judge  of  the  court  of  com- 
mon pleas  dissolved  the  injunction  as  to  all  of  the  ditch  except 
that  crossing  the  plaintiff's  lands. 

Two  judges  of  the  district  court  modified  this  last  order  by 
restraining  the  construction  of  the  ditch  above  and  across  the 
plaintiff's  land  ;  leaving  the  part  below  to  be  completed. 

Thereupon  the  second  petition  was  filed  with  the  commis- 
sioners, to  establish  a  ditch  across  plaintiff's  land  of  the  same 
dimensions  as  the  first  proposed  ditch. 

Before  the  time  for  hearing  this  second  petition  plaintiff 
filed  another  petition  for  an  injunction,  which  is  the  second  of 
the  above  mentioned  cases,  upon  which  a  preliminary  injunc- 
tion was  allowed. 

Upon  trial  in  the  common  pleas  both  injunctions  were  dis- 
solved, except  so  much  of  the  first  as  related  to  the  seventeen 
rods  across  plaintiff's  land,  which  was  held  in  force  until  his 
damages,  if  any,  were  legally  ascertained  and  paid. 

Upon  appeal,  the  district  court  found  the  foregoing  facts 
and  that  the  ditch  was  necessary  and  would  be  conducive  to 
the  public  health,  convenience  and  welfare,  and  proceeded  to 
make  the  following  order : 

"  And  the  court  upon  the  conclusions  of  fact  and  law  afore- 
said, do  order,  adjudge  and  decree:  That  said  county  com- 
missioners shall  and  they  are  hereby  ordered,  to  give  said 
plaintiff  an  opportunity  to  be  heard  before  them  and  to  pre- 
sent any  claim  for  compensation  or  damages  that  he  may  have 
or  sustain  by  reason  of  the  construction  of  said  ditch,  and  said 
commissioners  shall  give  him  such  notice  of  the  time  and 
place,  when  and  where  such  hearing  is  to  be  had,  and  claim 
to  be  presented,  as  is  prescribed  by  statutes  in  case  of  pro- 
ceedings to  establish  ditches  by  county  commissioners  ;  and 
plaintiff  shall  have  the  right  of  appeal  and  all  other  remedies, 
as  is  provided  by  said  statute,  upon  said  question  of  compen- 
sation and  damages,  and  no  other  question  shall  be  heard  by 
said  commissioners  or  upon  such  appeal.  It  is  further  con- 
sidered, that  the  injunction  heretofore  granted  in  this  case  be 
and  the  same  hereby  is  dissolved,  and  said  plaintiff  shall  have 
and  recover  his  costs  in  this  case,  taxed  at  $— ,  which  shall  be 
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paid  by  said  County  of  Fulton,  upon  the  warrant  or  order  of 
the  auditor  thereof.  It  is  ordered  that  the  further  construc- 
tion of  this  ditch  and  all  proceedings  to  establish  the  same  or 
to  ascertain  said  damages  or  compensation  shall  be  delayed 
for  sixty  days.  To  all  and  each  of  which  action,  rulings  and 
judgment  of  said  court  said  plaintiff  then  in  due  form  ex- 
cepted." 

Pratt  &  Bentley  and  W.  C.  Kelly  for  plaintiff  in  error. 

Henry  Newbegin  representing  parties  having  like  interests 
as  plaintiff  in  error. 

Owen,  J. — i.  It  is  maintained  by  the  plaintiff  (i)  that  the 
statutes  in  force  in  1881,  under  which  the  commissioners 
were  proceeding,  were  unconstitutional  and  void,  and  (2)  that 
the  order  of  the  district  court  directing  proceedings  before 
the  commissioners  was  unauthorized. 

One  of  the  g^rounds  relied  upon  to  support  the  first  propo- 
r.^w«-.,,^w    sition  is  that  these  statutes  were  in  contravention 

COMPSICSATIOIf 

Sr?I«lif^  of  section  19  of  the  bill  of  rights  of  the  constitu- 
^^"'*  tion  of  Ohio,  which  ordains  that :  *'  Where  private 

property  shall  be  taken  for  public  use,  a  compensation  there- 
for shall  first  be  made  in  money,  or  first  secured  by  a  deposit 
in  money,  and  such  compensation  shall  be  assessed  by  a  jury." 

It  is  contended  that  the  legislation  in  question  failed  to 
provide  for  payment  or  deposit  of  compensation  in  money 
before  the  lands  are  "  taken  "  by  the  construction  of  the 
ditch.  The  Revised  Statutes,  §  4461, provides  that:  "The 
commissioners  shall,  upon  actual  view  of  the  premises,  fix  and 
allow  such  compensation  for  lands  appropriated,  ...  to  each 
person  or  corporation  making  application  as  provided  in  the 
preceding  section."  .  .  . 

By  this  provision  the  commissioners  are  called  upon  to  do 
two  things :  First  to  "  fix "  the  amount  of  compensation, 
and  second  to  "  allow"  it. 

Let  us  inquire  what  it  is  to  allow  a  sum  of  money  which 
"ALLOWING"  A  has  been  "  fixed,"  that  is,  determined  upon  by  the 
ooMPEMBATioK.    commissiouers. 

Section  894  (Rev.  Stat.)  provides  that :  '*  No  claims  against 
the  county  shall  be  paid  otherwise  than  upon  the  allowance 
of  the  county  commissioners,  upon  the  warrant  of  the  county 
auditor,  except  in  those  cases  in  which  the  amount  due  Is 
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fixed  by  law,  or  is  authorized  to  be  fixed  by  some  other  per- 
son or  tribunal,  in  which  case  the  same  shall  be  paid  upon  the 
warrant  of  the  county  auditor,  upon  the  proper  certificate  of 
the  person  or  tribunal  allowing  the  same ;  but  no  public 
money  shall  be  disbursed  by  the  county  commissioners,  or 
any  of  them,  but  the  same  shall  be  disbursed  by  the  county 
treasurer,  upon  the  warrant  of  the  county  auditor  specifying 
the  name  of  the  party  entitled  to  the  same,  on  what  account 
and  upon  whose  allowance,  if  not  fixed  by  law." 

When  the  commissioners  have  caused  to  be  entered  upon 
their  journal  an  order  fixing  and  allowing  the  amount  of 
compensation  to  a  land  owner  who  has  made  application 
therefor,  they  have  exhausted  their  powers,  and  it  only  re- 
mains for  the  county  auditor  to  draw  his  warrant  on  the 
county  treasurer  for  the  sum  so  allowed.  • 

If  an  appeal  is  taken  from  the  allowance  of  the  commis- 
sioners to  the  probate  court,  and  "  the  verdict  of  the  jury  be 
in  favor  of  the  appellant,  the  commissioners  shall  cause  to  be 
made  on  their  journal  an  entry  carrying  out  the  findings  of 
the  jury,"  etc.,  §4471. 

How  may  the  commissioners  "carry  out  the  findings  of 
the  jury"  except  by  the  allowance  of  the  amount  of  the  com- 
pensation found  by  the  jury  ?  Whether  the  amount  of  com- 
pensation for  lands  taken  be  "  fixed  "  by  the  commissioners 
or  **  found  "  by  the  jury,  the  provision  for  first  paying  or 
depositing  the  compensation  in  money  is  ample ;  and  it  is  no 
answer  to  this  to  say  that  the  particular  fund  to  be  drawn 
upon  is  not  designated. 

The  case  of  Ohio  ex  reL  McConahey  v.  Seaman,  23  Ohio  St 
389,  where  it  was  held  that  orders  drawn  on  the  county  treas- 
urer for  the  cost  of  constructing  a  ditch  were  not  payable 
out  of  the  general  county  fund,  has  no  application  to  the 
present  case. 

It  is  to  be  supposed  that  when  the  commissioners  enter 
upon  the  location  and  construction  of  a  ditch  which  must  in- 
volve the  "  taking"  of  lands,  they  do  so  in  contemplation  of  the 
fact  that  compensation  for  lands  so  taken  must,  if  applied  for, 
be  first  paid  or  dep)osited,  and  it  seems  clear  that  if  no  other 
fund  is  provided,  nor  payment  or  deposit  otherwise  made  by 
those  to  be  benefited  by  the  ditch,  the  general  county  fund  is 
to  be  resorted  to.    Ample  provision  is  made  to  reimburse 

9  Cor.  Gas.— 25 
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this  fund.  Section  4479  provides  for  assessments  on  benefited 
lands  to  raise  the  amount  of  compensation  and  damages,  and 
section  2834  provides  for  the  transfer  of  these  special  funds 
so  raised  to  the  general  fund. 

The  position  contended  for,  that  the  allowance  by  the  com- 
missioners or  even  the  drawing  of  his  warrant  by  the  auditor 
is  neither  the  payment  nor  deposit  of  money  in  the  sense  m 
which  these  terms  are  employed  in  the  bill  of  rights,  is  not 
well  taken.  There  is  no  complaint  that  the  county  was  in- 
solvent, nor  that  for  any  other  cause  the  warrant  of  the  audi- 
tor would  not  be  honored. 

The  solvency  of  the  State  and  of  her  municipal  subdivis- 
ions is  presumed  in  the  absence  of  a  showing  to  the  contrary. 
Talbot  V.  Hudson,  16  Gray,  431;  Hill  v.  United  States,  9 
How.  386;  Long  V.  Fuller,  68  Pa.  170;  Yost*s  Report,  17  Pa. 
524;  Mills  on  Eminent  Domain,  §  126. 

This  question  was  considered  by  the  supreme  court  of 
Indiana  in  Rudisill  v.  State,  40  Ind.  490,  where  it  is  said: 
"  The  author  is  authorized  to  draw  his  warrant  upon  the  treas- 
urer for  a  sum  allowed  or  certified  to  be  due  ...  by  the 
board  of  county  commissioners.  We  are  of  the  opinion  that, 
when  the  amount  of  damages  is  ordered  to  be  paid  out  of  the 
county  treasury,  as  in  this  case,  the  commissioners  may  treat 
the  case  as  one  where  the  amount  it  deposited  in  the  treasury 
for  the  use  of  the  parties  entitled  to  the  same."  It  is  not  easy 
to  conceive  how  a  more  eflScient  scheme  can  be  devised  for 
either  the  payment  or  deposit  of  money  for  compensation  for 
lands  taken,  then  the  statutes  in  question  have  provided. 

2.  It  is  further  maintained  that  the  statutes  under  considenu 

tion  are  in  contravention  of  the  constitution,  for 

5S?^B  d5^'  the  reason  that  no  notice  is  provided  of  the  hear- 

^*"**"  ing  of  the  petition  for  the  ditch.    That  it  is  the  fil- 

ing of  this  petition  which  confers  upon  the  commissioners 
jurisdiction  to  act,  and  that  the  failure  of  the  statutes  to  pro- 
vide for  notice  of  the  hearing  of  such  petition,  and  permitting 
the  commissioners  to  proceed  to  "  find  for  the  improvement** 
without  giving  parties  to  be  afifected  by  the  improvement 
their  day  in  court  is  fatal  to  the  validity  of  the  statutes. 

It  is  not  denied  that  opportunity  is  afforded  to  all  parties 
affected  by  the  ditch  to  be  heard  upon  appeal  in  the  probate 
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court;    and  this  leads  to  the    inquiry   whether    they  are 
entitled  to  such  hearing  in  the  first  instance. 

The  proposition  contended  for  contemplates  that  the  com- 
missioners, in  determining  upon  the  necessity  of  the  ditch  or 
whether  it  will  conduce  to  the  public  health,  convenience  or 
welfare,  are  acting  judicially. 

Section  4452  provides  that  the  commissioners,  upon  receiv- 
ing a  copy  of  the  petition,  shall  proceed  at  once  to  view  the 
line  of  the  proposed  ditch  and  determine  by  actual  view 
whether  it  is  necessary,  or  will  be  conducive  to  the  public 
health,  convenience  or  welfare,  and  whether  the  line  de- 
scribed is  the  best  route. 

Section  4453  provides  that  if  the  commissioners  shall  find 
against  the  improvement,  they  shall  dismiss  the  petition  and 
proceedings  at  the  cost  of  the  petitioners. 

By  section  4454,  if  the  commissioners  find  for  the  improve- 
ment, they  shall  direct  a  survey,  etc.,  of  the  line  described  in 
the  petition.  Up  to  this  point  in  the  proceedings,  none  of 
the  interested  parties  except  the  petitioners  for  the  ditch 
have  notice.  So  far  the  proceedings  are  preliminary.  The 
State  has  delegated  to  the  commissioners  so  much  of  her 
power  of  eminent  domain  as  is  necessary  to  determine 
whether  the  construction  of  the  ditch  is  so  far  a  public  neces- 
sity as  that  it  is  demanded  by  consideration  of  public  health, 
convenience,  or  welfare.  There  is  nothing  in  the  constitu- 
tion of  our  State  which  guarantees  to  the  owners  of  lands 
traversed  by  a  ditch  a  trial  by  jury,  or  other  judicial  investi- 
gation, to  determine  upon  its  necessity  or  whether  it  will 
conduce  to  the  public  good. 

While  the  statutes  in  question  do  provide  for  such  a  heai^ 
ing  upon  appeal,  it  is  so  rather  as  a  matter  of  favor  than  of 
right. 

The  commissioners,  in  determining  this  preliminary  ques- 
tion of  the  necessity  of  appropriating  lands  for  the  appropwatwo 
purposes  of  a  ditch,  are  called  to  the  exercise  of  kmbciS?*^  ©J 
political  and  not  judical  powers.  It  is  a  question  »"«• 
rather  of  public  policy  than  of  private  right.  McMiken  v. 
City  of  Cincinnati,  4  Ohio  St.  394;  Giesy  v.  Railroad  Co.,  4 
Ohio  St.  325;  People  v.  Smith,  21  N.  Y.  597;  Bowersox  v. 
Watson,  20  Ohio  St.  507 ;    Mills's   Eminent  Domain,  §11; 
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Cooley's  Constitutional  Limitations,  528 ;  Kramer  v.  C.  &  P. 
Railroad  Co.,  5  Ohio  St.  146. 

It  is  not  upon  the  question  of  the  appropriation  of  lands 
for  public  use,  but  upon  that  of  compensation  for  lands  so 
appropriated,  that  the  owner  is  entitled,  of  right,  to  a  hearing 
in  court  and  the  verdict  of  a  jury. 

What  remedies  the  courts  afford  for  the  perversion  or  abuse 
of  this  power  of  appropriation  we  are  not  now  called  upon  to 
inquire. 

3.  The  remaining  constitutional  objections  to  these  statutes 
are  predicated  upon  the  assumption  that  all  proceedings  look- 
ing to  the  appropriation  of  lands  for  ditch  purposes  are  judi- 
cal in  their  nature,  and  that  the  owner  is  entitled  to  a  jury  trial 
or  other  judical  investigation,  and  are  suflBciently  answered 
by  the  conclusions  already  declared. 

4.  It  is  also  assigned  for  error  that,  even  if  the  statutes  in 
question  are  valid,  the  district  court  erred  in  ordering  the 
proceedings  before  the  commissioners  for  hearing  upon  any 
jtoSwn'®  nl  cJ^i"^  of  the  plaintiff  for  compensation  and  dam- 
mSKSSiif™*  ages;  and  in  dissolving  the  injunction  theretofore 
granted  in  the  case,  and  staying  the  proceedings  to  establish 
the  ditch  for  only  sixty  days. 

It  is  maintained  by  the  defendants  that  this  order  was  war- 
ranted by  section  4491,  which  provides  that:  "The  court  in 
which  any  proceeding  is  brought  ...  to  declare  void  the 
proceedings  to  locate  or  establish  any  ditch  ....  shall,  if 
there  is  manifest  error  in  the  proceedings,  allow  the  plaintiff 
in  the  action  to  show  that  he  has  been  injured  thereby.  .  . 
The  courts  in  which  any  such  proceedings  are  begun  shall 
allow  parol  proof  that  said  improvement  is  necessary  and  will 
be  conducive  to  the  public  health,  convenience,  or  welfare, 
.  .  .  and  without  finding  error,  the  court  may  correct  any 
gross  injustice  in  the  apportionment  made  by  the  commission- 
ers ;  the  court  shall,  on  final  hearing,  make  such  order  in  the 
premises  as  shall  be  just  and  equitable,"  etc. 

How  far  this  provision  may  authorize  the  court  to  cure 
jurisdictional  defects  in  the  proceedings  of  the  commissioners 
by  ordering  proceedings,  in  their  nature  de  novo,  in  which 
the  plaintiff  would  be  permitted  to  make  every  claim  and 
assert  every  right  allowed  to  hini  in  case  of  notice  of  the  orig- 
inal proceedings,  or  whether  it  was  the  duty  of  the  district 
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court  to  proceed  in  the  case  before  it,  to  administer  such  re- 
lief, we  need  not  now  inquire. 

No  opportunity  had  been  afforded  the  plaintiff  to  claim  or 
prove  compensation  and  damages. 

The  court  dissolved  the  injunction  theretofore  granted,  and 
thus  left  the  commissioners  entirely  at  liberty  to  proceed 
(after  the  expiration  of  the  sixty  days  for  which  proceedings 
were  stayed)  with  the  construction  of  the  ditch  across  the 
plaintiff's  land  regardless  of  whether  his  compensation 
should  "  first  be  made  m  money,  or  first  secured  by  a  deposit 
of  money"  (as  required  by  section  19  of  the  bill  of  rights).  In 
this  there  was  error  for  which  the  judgment  of  the  district 
court  is  reversed. 

Judgment  will  be  entered  enjoining  all  further  proceedings 
until  the  ditch  is  legally  established. 

5.  In  the  second  case,  the  commissioners,  when  their  pro- 
ceedings were  enjoined,  were  proceeding  to  act  upon  a  peti- 
tion for  a  ditch  across  the  plaintiff's  lands  along  SS^n£?Sf! 
the  identical  route,  and  of  the  same  dimensions,  of 
the  ditch  involved  in  the  first  case.  It  represented  J^T 
that  a  large  extent  of  country  above  was  in  need  of  drainage 
and  would  be  drained  by  the  proposed  ditch.  It  was  alleged 
by  the  plaintiff  that  this  second  ditch  proceeding  was  the  re- 
sult of  a  conspiracy  between  the  commissioners  and  the  peti- 
tioners  to  ignore  and  defeat  the  injunction  against  the  first 
ditch  proceedings. 

So  far  as  the  proceedings  for  the  last  ditch  had  progressed, 
they  were  regular. 

The  district  court  found  the  facts  which  embraced  the  pro- 
ceedings in  the  first  case  up  to  that  time,  and  then  stated  their 
conclusions  of  law,  and  ordered  as  follows : 

"  And  the  court  upon  the  facts  aforesaid,  and  those  admitted 
in  the  pleadings  herein,  find  as  matters  of  law,  that  it  is  not  a 
question  material  for  the  introduction  of  testimony,  whether 
or  not  there  was  any  conspiracy  between  the  county  commis- 
sioners and  said  petitioners  for  said  shorter  ditch,  or  what  the 
motives  of  said  parties  might  have  been  or  were ;  that  the 
plaintiff  began  this  action  for  an  injunction  prematurely,  and 
that  for  the  matters  complained  of  in  his  petition,  he  has  an 
adequate  remedy  at  law  by  hearing  before  said  county  com- 
missioners, and  an  appeal  thence  to  the  probate  court  of  said 
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county.  That  the  statutes  of  the  State  of  Ohio  relating  to  the 
establishment  of  county  ditches  under  which  the  proceedings 
complained  of  in  this  action  were  had,  are  not  in  conflict  with 
the  constitution  of  the  State  of  Ohio." 

And  the  court  upon  the  conclusion  of  fact  and  law  afore- 
said, do  order,  adjudge,  and  decree  as  follows,  to  wit : 

"  That  said  petition  of  the  plamtiff  in  this  case  be  dismissed 
at  the  costs  of  the  plaintiff,  and  that  the  temporary  injunction 
heretofore  allowed  in  this  case,  be,  and  the  same  is  hereby 
dissolved.  That  the  defendants  recover  of  the  plaintiff 
therein,  their  costs  herein,  taxed  at  $ — .  But  that  the  farther 
construction  of  the  said  ditch  and  proceedings  to  estabhsh  the 
same,  or  to  ascertain  damages  and  compensation  therefor, 
shall  be  delayed  for  sixty  days. 

*'  To  all  and  each  of  which  actions,  rulings,  and  judgment  of 
said  court,  the  said  plaintiff  then  in  due  time  excepted.*' 

The  objection  chiefly  urged  against  the  second  ditch  pro- 
ceeding (aside  from  the  constitutional  question  relied  upon), 
is  that  the  proposed  ditch  was  a  short  one.  It  is  not  the 
length  of  a  proposed  ditch,  but  the  extent  of  the  drainage  to 
be  effected  by  it,  which  determines  the  power  to  establish  it 
Kent  V.  Perkins,  36  Ohio  St.  641.  The  question  was  properly 
addressed  to  the  commissioners. 

There  was  no  error  in  the  action  of  the  court 

Judgment  in  Zimmerman  v.  Canfield  reversed. 

Judgment  in  Zimmerman  v.  Prickett  affirmed. 


Town  of  Leominster 

V. 
CONANT. 

{Advance  Case,  Massachusetts,     June  25*  1885.) 

While  no  particular  form  of  words  is  made  necessary  by  the  statute  to 
be  used  by  the  authorities  in  laying  out  a  sewer,  yet  there  must  be  such  a 
laying  out  before  any  assessment  therefor  can  be  made ;  and  this  must 
be  done  with  sufficient  precision  to  show  what  the  sewer  is,  or  is  to  be. 
for  which  parties  are  liable  to  be  assessed,  or  for  the  construction  of 
which  their  estates  may  receive  damage. 

The  authority  of  the  selectmen  of  a  town  to  keep  a  record  of  their  pro- 
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ceedings  carries  with  it  the  right  to  amend  such  record  at  a  subsequent 
date. 

While,  ordinarily,  the  laying  out  of  a  sewer  by  the  town  authorities 
should  be  made  before  any  work  is  done,  yet  if  a  sewer  be  actually  con- 
structed and  completed  without  a  formal  previous  order,  there  is  no  rea- 
son why.  it  may  not  then  be  formally  laid  out  and  appropriate  proceed- 
ings be  had  thereafter  in  regard  to  assessments. 

No  previous  notice  to  parties  in  interest  is  required  in  order  to  lay  out 
a  sewer. 

The  town  laid  out  and  built  a  sewer  in  the  street  on  which  defendant's 
property  was  situated,  and  subsequently,  but  before  any  assessment  was 
laid,  adopted  a  general  system  of  sewerage.  The  expense  of  the  sewer 
first  constructed  was  included  in  the  cost  of  the  general  system,  which 
increased  defendant's  assessment  beyond  his  proportional  share  of  the 
cost  of  the  first  sewer. 

Held,  that  the  action  of  the  town  was  lawful,  no  assessment  having 
been  laid  for  the  particular  sewer,  at  the  time  of  adopting  the  general 
system. 

A  warrant,  by  virtue  of  which  real  estate  is  sold  for  an  assessment,  is 
not  invalid  because  it  fails  to  direct  the  collector  how  to  dispose  of  the 
money  when  received. 

Writ  of  entry  to  recover  possession  of  premises  in  Leo- 
minster,  sold  by  the  collector  of  taxes  for  Leominster  for  the 
non-payment  of  an  assessment  made  for  the  construction  of 
a  sewer. 

The  case  was  heard  upon  an  agreed  statement  of  facts. 
Judgment  was  entered  for  the  defendant  in  the  Superior 
Court,  and  the  demandant  appealed. 

H.  Mayo  for  demandant. 

G.  A.  Torrey  and  C.  W.  Carter  for  defendant. 

Devens,  J. — The  plaintiffs  seek  to  recover  certain  de- 
manded premises  which  were  sold  by  the  collec-  facts. 
tor  of  taxes  for  Leominster,  for  the  non-payment  of  an  assess- 
ment, laid  thereon  by  the  selectmen  of  Leominster,  for  the 
construction  of  a  sewer.  Their  title  depends  upon  the  valid- 
ity of  this  assessment  and  of  the  proceedings  had  to  enforce 
the  same.  While  no  particular  form  of  words  is  made  neces- 
sary by  the  statute  to  be  used  by  the  authorities  in  laying 
out  a  sewer,  yet  there  must  be  such  a  laying  out  modeoflatwo 
before  any  assessment  therefor  can  be  made,  and  o^«^«* 
this  must  be  done  with  sufficient  precision  to  show  what 
the  sewer  is,  or  is  to  be,  for  which  parties  are  liable  to  be 


Digitized  by 


Google 


392  TOWN  OF  LEOMINSTER  V.  CONANT. 

assessed,  or  from  the  construction  of  which  their  estates 
may,  to  some  extent,  receive  damage.  Bennett  v.  New  Bed- 
ford, no  Mass.  433;  Sheehan  v.  Fitchburg,  131  Id.  525. 
There  can  be  no  doubt  but  the  record  accurately  states  the 
action  of  the  selectmen  at  their  meeting  on  July  29,  1880,  and 
had  it  been  actually  made  on  the  date  which  it  bears  it  would 
have  constituted  a  sufficient  laying  out  of  the  sewer  in  ques- 
tion. It  was,  in  fact,  recorded  at  a  subsequent  date,  by  the 
authority  of  the  selectmen  who  had  passed  it,  who  still  con- 
tinned  in  office  and  had  the  custody  of  the  records,  although 
some  seven  months  had  elapsed.  An  accident,  such  as  oc- 
curred by  the  failure  to  record  the  vote  at  the  time,  should 
not  deprive  the  town  of  its  rights,  when  the  means  existed 
AMBjfDifENT  OF  ^^  corrccting  it  and  were  within  the  reach  of  the 
TowxREcoBo.  tHbunal  whose  proceedings  were  defectively  re- 
corded.  The  authority  to  keep  a  record  carries  with  it  the 
right  to  amend  it,  otherwise  the  rule  which  excludes  evi- 
dence to  control  a  record  would  often  work  g^reat  injustice. 
It  has,  therefore,  been  often  exercised  after  a  great  lapse  of 
time.  Batty  v.  Fitch,  11  Gray,  184;  Winchester  z;.  Thayer, 
129  Mass.  129;  Halleck  v,  Boylston,  117  Id.  469.  Nor  could 
the  rights  of  the  land-owner  have  been  in  any  way  prejudiced 
so  far  as  the  assessment  made  upon  him  was  concerned.  All 
his  right  to  contest  the  assessment  were  preserved,  if  he  was 
dissatisfied  therewith.  He  was  entitled  to  appeal  to  a  jury 
for  a  revision  of  the  assessment  within  three  months  after 
receiving  notice  of  it,  and  such  notice  was  not  g^ven  until  a 
long  time  after  the  actual  laying  out.  Pub.  Stat,  chap.  50, 
§6. 

But,  if  the  vote  of  July  29,  1880,  be  held  defective,  either 
from  failure  to  then  record  the  same,  or  for  any  other  reason, 
the  laying  out  of  February  21,  1881,  actually  established  it. 
EsTABLisHMEKT   Qu  that  dav,  which  was  the  day  when  the  record 

OV  SEWER  HSLD  *^ 

BUFKiciEKT.  ^vas  actually  made,  and  undoubtedly  with  the 
view,  should  their  former  proceedings  prove  defective,  of 
remedying  the  defect,  the  selectmen  passed  a  vote,  which 
was  recorded,  laying  it  out  as  then  actually  constructed. 
While  ordinarily  a  laying  out  should  be  made  before  any 
work  is  done,  and  sometimes  necessarily  so,  where  incidental 
injury  is  liable  to  be  done  to  abutting  estates,  for  the  protec- 
tion of  the  selectmen  or  their  servants,  yet,  if  a  sewer  be 
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actually  constructed  and  completed  without  a  formal  previ- 
ous order,  there  is  no  reason  why  it  may  not  then  be  formally 
laid  out  and  appropriate  proceedings  be  had  thereafter  in 
regard  to  assessments  upon  those  who  Y*eceive  benefit  there- 
from, or  damages  to  those  whose  estates  are  injured  thereby. 
These  may  often  be  ascertained  at  that  time  most  conven- 
iently and  accurately,  and  no  previous  notice  to  parties  m 
interest  is  required  in  order  to  lay  out  a  sewer.  Allen  v. 
Charleston,  11 1  Mass.  123. 

Assuming  that  there  was  a  valid  laying  out  of  the  sewer, 
we  must  consider  whether  there  was  a  valid  assessment  upon 
the  defendant,  as  the  owner  of  an  estate  abutting  vauditt     of 

^     8EWKB      ASSESS* 

on  the  street  through  which  it  passed.  The  town  "»»^- 
had  not,  when  the  sewer  was  laid  out,  whether  by  the  earlier 
or  later  order,  or  when  it  was  built,  adopted  any  system  of 
sewerage,  although  it  was  then  authorized  to  do  so.  Stat. 
1878,  chap.  232,  §  3  ;  Stat.  1879,  chap.  55  ;  Pub.  Stat,  chap. 
50,  §  7.  Before  any  assessment  was  laid,  it  did  adopt  such  a 
system  under  the  existing  statute,  which  provided,  that  as- 
sessments might  be  made  upon  the  owners  of  estates  within 
the  territory  for  which  the  system  was  adopted,  by  a  fixed 
uniform  rate,  based  upon  the  estimated  average  cost  of  all 
the  sewers  therein,  according  to  the  frontage  of  such  estates 
on  any  street  or  way  where  a  sewer  is  constructed.  The 
sum  assessed  to  those  whose  estates  abutted  on  this  sewer 
was  more  than  the  cost  of  this  particular  sewer,  and  the 
assessment  was  made  under  the  system  thus  adopted.  It 
was  not  for  a  proportional  part  of  the  sewer,  which  had  been 
constructed,  but  according  to  the  uniform  rate  which  had 
been  determined  upon  for  the  sewerage  territory.  It  Is  the 
contention  of  the  defendant  that  this  could  not  properly  have 
been  done ;  that  the  liability  to  which  his  estate  was  sub- 
jected when  the  laying  out  took  place  was  an  incumbrance 
thereon  for  its  proportional  share  of  the  expense  of  con- 
structing that  particular  sewer,  under  Pub.  Stat.,  chap.  50, 
§  4;  Gen.  Stat.,  chap.  48,  §  4;  Stat.  1878,  chap.  231,  §  2,  which 
could  not  thereafter  be  increased  or  differently  assessed,  by 
including  it  in  a  sewerage  territory  by  a  system  subsequently 
adopted.  The  liability  to  assessment  iS  certainly  an  incum 
brance  upon  the  abutting  estate,  where  the  sewer  is  laid  out, 
although  its  amount  cannot  be  ascertained.     Carr  v,  Dooley, 
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1 19  Mass.  294.  As  the  law  existed,  the  town  might  lawfully 
provide  for  a  system  of  sewerage  and  prescribe  the  territory 
to  which  it  should  be  applicable.  It  could  incorporate 
therein  this  sewer  and  make  the  expense  of  constructing  it  a 
part  of  the  expense  to  be  provided  for  under  that  system. 
If,  before  any  assessment  was  made,  it  determined  to  adopt  a 
general  system,  it  might  properly  do  so.  Whatever  system 
it  might  lawfully  adopt  the  defendant's  estate  was  subjected 
to  it.  It  is  suggested  that  Pub.  Stat.,  chap.  50,  §  7,  which 
accurately  restates  Stat.  1878,  chap.  232,  §  3,  and  Stat.  1879, 
chap.  55,  applies' only  to  those  persons  described  in  Pub. 
Stat.,  chap.  50,  §  4,  who  enter  their  drains  into  the  sewer,  or 
by  more  remote  means  receive  benefit  thereby.  But  its 
meaning  is,  that  assessments  such  as  are  made  under  section 
4  shall  be  made  upon  the  owners  of  estates  within  the  sewer- 
age territory,  according  to  fixed  uniform  rates,  as  are  therein 
provided  for.  The  last  clause  of  section  7,  which  provides 
that  no  assessment  shall  be  made  where  "  by  reason  of  its 
grade,  level  or  for  any  other  cause,"  it  is  impossible  to  drain 
an  estate  into  the  sewer,  suflSciently  shows  that  in  all  other 
cases  the  assessment  is  to  be  laid. 

It  is  further  contended  by  the  defendant  that,  even  if  the 
system  of  the  sewerage  might  have  been  adopted  by  the 
town  subsequently  to  the  laying  out  of  this  sewer,  and  an 
coLLTCTOR'8  assessmeut  made  thereunder  for  its  cost,  this  as- 
Jo^^how"bS  sessment  does  not  appear  to  have  been  laid  in 
MONET.  accordance  with  this  system.     In  form  the  order 

states  that  the  assessment  is  laid  upon  the  abutters,  "  as  their 
proportional  part  of  the  charges  of  making  and  repairing  the 
main  drain  and  common  sewer,  constructed  by  said  town  in 
Main  Street."  These  assessments,  when  added  together^ 
exceed  the  whole  cost  of  the  particular  sewer.  The  order 
sufficiently  shows  that  the  assessment  is  based  on  the  esti- 
mated average  cost  of  all  the  sewers  in  the  territory,  accord- 
ing to  the  number  of  feet  of  frontage  of  their  estates  thereon, 
and  that  it  was  for  the  defendants'  proportional  part,  as  thus 
ascertained,  that  the  assessment  was  made  upon  his  estate. 
The  defendant  further  contends  that  the  warrant  of  the  col- 
lector, b)'  virtue  of  which  he  sold  this  estate,  was  informal, 
illegal,  and  did  not  authorize  him  to  sell  the  estate.  Chapter 
50,  section  5,  prescribes  that  the  sale  of  an  estate  ''  shall  be 
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conducted  in  like  manner  as  sales  for  the  payment  of  taxes/* 
The  warrant  should  properly  state  what  the  collector  is  to 
do,  and  the  preliminary  steps  to  be  taken  by  him  in  the  col- 
lection of  the  assessment.  Pub.  Stat.,  chap.  11,  §  63.  The 
assessment  was  made  by  the  selectmen  on  July  19,  1881,  and 
the  warrant  issued  and  signed  by  the  selectmen,  referring  to 
a  copy  of  it,  simply  directs  the  collector  to  collect  it,  accord, 
ing  to  law.  But  while  the  warrant  is  thus  brief,  every  pre* 
liminary  step,  as  well  as  the  sale  itself,  was  made  in  conform- 
ity  with  that  which  was  the  legal  power  and  duty  of  the 
collector.  The  defendant  does  not  suggest  a  failure  in  any 
respect.  Its  defects  were  those  of  omission,  King  v,  Whit* 
comb,  I  Mete.  328 ;  Barnard  v.  Graves.  13  Id.  85.  Nor  is  the 
warrant,  in  the  case  at  bar,  invalid,  because  it  failed  to  direct 
the  collector  how  to  dispose  of  the  money  when  he  received 
it  He  executed  the  warrant  as  a  valid  process,  received 
the  money  under  it,  by  virtue  of  his  office,  and  he  cannot 
deny  his  liability  to  the  town  for  it 
Judgment  for  demandant 


Genet,  Appellant 

V, 

The  City  of  Brooklyn,  Respondent 

(99  New  York  Reports,  296.) 

The  provisions  of  the  statutes  in  reference  to  street-openings  in  the  city 
of  Brooklyn  (chap.  384,  Laws  of  1854 ;  chap.  63,  Laws  of  1862;  chap.  631, 
Laws  of  1868)  contemplate  and  authorize  the  application  of  assessments 
for  benefits  upon  residues  of  lots,  parts  of  which  are  taken  for  a  street  im- 
provement in  reduction  of  awards  for  the  parts  taken,  and  that  the  liability 
of  the  city  shall  be  limited  to  the  excess  of  award  over  assessment ;  but  in 
ascertaining  such  liability,  each  lot  or  parcel  is  to  be  separately  considered, 
so  that  an  assessment  on  one  lot  may  not  be  applied  to  reduce  an  award 
in  respect  to  another,  where  they  are  separately  valued  and  assessed, 
although  both  are  owned  by  the  same  p>erson. 

The  authority  thus  given  to  reduce  an  award,  by  an  assessment  for  bene- 
fit on  the  residue  of  the  same  lot.  is  not  in  conflict  with  the  constitutional 
prohibition  against  taking  private  property  for  public  use  without  just 
compensation.    State  Const.,  art.  i.  §6. 

It  does  not  render  the  act  obnoxious  to  the  constitutional  provision  that 
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by  it  the  fixing  of  the  district  of  assessment  and  the  assessment  for  bene- 
fits are  distinct  proceedings,  conducted  by  different  bodies,  or  because  it 
requires  the  commissioners  of  estimate  and  assessment  to  assess  the  whole 
expense  of  the  improvement  upon  the  district  of  assessment  fixed  by  the 
park  commissioners. 

The  fact  that  the  act  of  1868  for  the  widening  of  Sackett  and  other 
streets  in  the  city  of  Brooklyn  (ch^p.  631.  Laws  of  1868)  requires  the  com- 
missioners therein  named,  before  an  assessment  is  made,  to  fix  a  district  of 
assessment  to  which  the  assessment  shall  be  limited,  and  that  the  whole 
expense,  including  the  damage  to  landowners,  shall  be  assessed  upon  the 
lands  embraced  in  the  district,  making  the  assessment  relatively  equal  as 
between  the  different  parcels  of  land,  and  may  not  limit  the  assessment  to 
the  actual  benefit  to  each  parcel,  and  then  authorizes  an  assessment  to  be 
applied  in  satisfaction  of  an  award  for  a  portion  of  the  lot  taken  for  the 
improvement,  does  not  render  the  act  obnoxious  to  said  constitutional 
provision.  The  assessment  authorized  is  an  exercise  of  the  legislative 
right  of  taxation,  all  the  incidents  of  which  are  within  the  control  of  the 
legislature,  and  in  respect  to  which  its  determination  is  final,  and  the 
application  of  the  sum  assessed  in  satisfaction  of  an  award  for  land  taken 
is  just  compensation  within  the  meaning  of  the  Constitution. 

Appeal  from  decision  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  December  8,  1884. 

This  action  was  brought  by  plaint ifif  as  grantee  and  assignee 
of  one  Davis  to  have  certain  assessments  for  the  widening  of 
Sackett  street,  in  the  city  of  Brooklyn,  upon  lands  conveyed 
by  said  Davis,  set  aside  as  illegal  and  void ;  or,  in  case  the 
validity  of  the  assessment  should  be  sustained,  to  recover  the 
amount  0/  certain  awards  made  to  said  Davis  for  lands  taken 
for  said  improvement. 

The  material  facts  are  stated  in  the  opinion. 

George  C.  Genet,  appellant,  in  person. 

John  A.  Taylor  for  respondent. 

Joshua  M,  Van  Cett  for  intervenors. 

Andrews,  J. — The  act  (chapter  631  of  the  Laws  of  1868)  for 
the  widening  of  portions  of  Sackett  and  other  streets  in  the 
Facts.  city  of  Brooklyn  defined  the  land  to  be  taken  for 

the  improvement,  and  appropriated  it  for  public  use.  It  made 
provision  for  the  appomtment  of  commissioners  to  estimate 
and  ascertain  the  expense  of  the  improvement  and  the  dam- 
ages sustained  by  the  landowners  for  the  lands  taken,  and 
also  for  the  apportionment  and  assessment  of  such  damages 
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and  expenses  upon  a  limited  assessment  area  to  be  fixed  by 
the  commissioners  of  Prospect  Park.  (§§  4  and  5.)  It  pro- 
vided that  the  proceedings  subsequent  to  the  appointment  of 
commissioners  of  estimate  should  be  governed  by  the  laws 
then  in  force  relating  to  street-openings  in  the  city  of  Brook- 
lyn, so  far  as  they  were  not  inconsistent  with  the  act.  (§  7.) 
There  was  no  express  provision  embodied  in  the  act  itself  for 
paying  the  landowners  for  the  lands  taken.  But  the  duty  of 
payment  was  cast  upon  the  city  by  force  of  section  16  of  the 
fourth  title  of  the  charter  of  1854,  which  was  incorporated 
into  the  act  of  1868  by  force  of  the  seventh  section.  This  was 
expressly  adjudged  in  the  case  of  Sage  v,  Brooklyn,  89  N.  Y. 
189. 

There  are  two  questions  upon  the  determination  of  which 
this  case  depends,  not  involved,  or  at  least  not  decided,  in 
Sage  V.  Brooklyn.  The  plaintiff  sues  to  recover  from  the  city 
of  Brooklyn  the  sum  of  $9576,  being  the  aggregate  damages 
sustained  by  his  predecessor  in  title  and  interest  by  the  taking 
for  the  improvement  of  a  part  of  several  city  lote  owned  by 
him,  embraced  in  a  single  tract,  as  estimated  by  the  commis- 
sioners of  estimate  appointed  under  the  act,  whose  report  was 
confirmed  November  24,  1869.  Each  lot  was  separately  de. 
scribed  and  numbered  in  the  report,  and  the  value  of  the  part 
taken  from  each  was  separately  stated.  The  same  commis- 
sioners who  estimated  the  damages,  after  their  report  thereon 
was  confirmed,  proceeded,  in  pursuance  of  the  further  author- 
ity conferred  by  the  act,  to  assess  the  expense  of  the  improve- 
ment upon  the  property  benefited  within  the  district  of  as- 
sessment They  separately  assessed  the  residue  of  each  of  the 
lots  above  referred  to — that  is,  the  part  of  each  lot  not  taken 
for  the  improvement — for  benefits.  The  assessment  for 
benefit  on  such  residues  in  some  cases  exceeded  and  in  other 
cases  was  less  than  the  damages  previously  awarded  for  the 
parts  taken.  The  commissioners'  report  of  assessments  was 
tabulated  as  required  by  section  15  of  the  charter  of  1854  as 
amended  by  chapter  63  of  the  Laws  of  1862,  and  in  their  report 
the  commissioners  stated  in  respect  to  each  lot  of  which  a  part 
had  been  taken,  the  amount  awarded  for  damages  for  the  part 
so  taken,  the  assessment  for  benefit  on  the  residue,  and  the 
balance  of  award  over  assessment,  or  of  assessment  over 
award,  as  the  case  might  be.    In  respect  to  five  lots,  the 
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awards  exceeded  the  assessments  thereon  in  the  sum  of  about 
$1035;  "^^^  ^^  respect  to  five  other  lots  the  assessments  exceeded 
the  awards  by  about  the  sum  of  $1020.  The  final  report  of 
the  commissioners  was  confirmed  February  28,  1870. 

The  two  questions  to  be  determined  are,  first,  whether,  by 
the  true  construction  of  the  statute  of  1868,  a  landowner, 
part  of  whose  land  was  taken  for  the  improvement,  is  en- 
titled to  recover  the  whole  sum  estimated  by  the  commis- 
sioners in  their  first  report  as  his  damages  for  the  land  taken, 
or  only  the  balance  of  award  over  assessment  stated  in  their 
final  report ;  and  whether,  in  the  ca^e  of  several  lots  owned 
by  the  same  person,  but  treated  in  the  proceedings  as  dis- 
tinct and  separate  parcels  in  respect  to  some  of  which  the 
assessment  exceeds  the  award,  and  in  others  the  award  ex- 
ceeds  the  assessment,  the  city  is  entitled  to  have  the  bal- 
ances each  way  aggregated  and  set  off  the  one  against  the 
other.  The  other  question  is,  whether  the  scheme  of  the 
statute  for  ascertaining  and  providing  compensation  to  the 
landowners  satisfies  the  constitutional  provision  and  guar- 
anty that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.    (Const.,  art.  i,  §  6.) 

The  general  scheme  of  street-openings  in  the  city  of  Brook- 
lyn seems  to  contemplate  that  assessments  for  benefits  upon 
residues  of  lots,  part  of  which  are  taken  for  the  improvement, 
shall  be  applied  to  reduce  and  limit  the  awards  for  the  parts 
taken,  and  that  the  liability  of  the  city  to  pay  awards  to  the 
landowner  in  such  cases  shall  be  limited  to  the  excess  of 
award  over  assessment ;  but  that  in  ascertaining  such  liability 
each  lot  or  parcel  is  to  be  separately  considered,  so  that  an 
assessment  on  one  lot  will  not  reduce  an  award  in  respect  to 
another  lot,  although  both  lots  may  be  owned  by  the  same 
person.  By  the  charter  of  1854  (Laws  of  1854,  chap.  384), 
power  was  conferred  on  the  common  council  to  cause  streets 
and  avenues  to  be  opened  under  certain  limitations,  and  to 
fix  a  district  of  assessment.  The  act  provided  for  the  ap- 
pointment of  commissioners  of  estimate  and  assessment,  and 
it  was  made  their  duty  to  ascertain  the  damages  for  land 
taken,  and  to  assess  the  expenses  of  the  improvement  upoa 
the  land  embraced  in  the  district  of  assessment  according  to 
benefit  (Tit.  4,  §§  3  and  6.)  The  commissioners  were  re- 
quired to  designate  in  their  report  the  pieces  of  land  to  be 
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taken  by  the  map  number,  and  any  residues ;  the  pieces  as- 
sessed  for  benefits ;  the  names  of  the  persons  interested  in  the 
property  taken  or  assessed;  the  awards  made;  the  amount 
assessed  on  each  piece  of  land,  and  the  balance  of  award  over 
assessment,  or  of  assessment  over  award  in  each  case.  (§7.) 
In  case  part  only  of  the  land  of  any  person  should  be  taken, 
the  residue  was  subject  to  assessment  for  benefit  (§  9),  and  it 
was  provided  that  when  only  a  part  was  required,  the  excess 
of  damages  for  the  part  taken  over  the  assessment  for  benefit 
on  the  residue  **  shall  be  assessed  and  be  a  lien  on  other  lands 
and  premises  according  to  the  estimated  benefit  to  be  derived 
by  them  from  the  improvements."  Upon  the  final  confirma- 
tion of  the  report  of  the  commissioners,  the  common  council 
was  authorized  to  cause  the  improvement  to  be  made  (§  15), 
and  by  section  16  it  was  made  the  duty  of  the  comptroller  to 
pay  to  the  persons  to  whom  damages  were  awarded  in  the 
report  of  the  commissioners  the  amount  of  such  set  -  off  of 
damages,  without  deduction  by  way  of  "  fee  or  aSSstaward. 
commissions."  These  provisions  in  the  act  of  1854  plainly 
indicate  that  it  was  the  intention  that  the  assessment  on  the 
residue  of  a  lot,  for  benefit,  should  be  applied  by  the  com- 
missioners in  reduction  of  the  estimated  value  of  the  part 
taken,  and  that  the  award  to  be  paid  by  the  city,  under  sec- 
tion 16,  was  the  balance  remaining  after  such  application.  It 
was  to  accomplish  this  purpose  that  the  statute  required  that 
the  balances  to  be  received  and  to  be  paid,  respectively, 
should  be  stated  by  the  commissioners  in  their  report.  :  Any 
other  construction  would  leave  the  act  incomplete,  since  by 
the  tenth  section  it  is  only  the  excess  of  damages  which  is  to 
be  assessed  and  which  is  made  a  lien  upon  other  lands  and 
premises.  The  amendment  of  1862  (Laws  of  1862,  chap.  63) 
separated  the  functions  of  the  commissioners  of  estimate  and 
assessment,  which,  under  the  charter  of  1854,  as  has  been 
seen,  were  united  in  the  same  persons.  By  the  amendment 
the  damages  for  land  taken  were  to  be  ascertained  by 
commissioners,  and  the  assessment  was  to  be  made  by  the 
board  of  assessors.  (§§  14,  17.)  But  the  provision  for  ascer- 
taining and  stating  balances  was  preserved,  that  duty  being 
devolved  upon  the  assessors,  and  it  was  only  upon  confirma- 
tion of  their  report  that  the  rights  of  landowners  to  awards 
became  fixed.     There  was  no  departure  in  the  act  of  1868, 
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under  which  the  proceedings  in  question  were  taken,  from 
the  policy  of  the  Charter  Acts,  that  awards  should  be  reduced 
and  limited  by  assessments  on  residues.     Under  the  act  of 
1868,  both  awards  and  assessments  were  to  be  made  by  the 
same  commissioners  as  under  the  charter  of   1854,  but  the 
awards  were  to  precede  the  assessment.     The  expense  of  the 
improvement  was  to  be  determined  before  the  assessment 
should  be  made.     After  the  report  of  the  commissioners  esti- 
mating the  expense  of  the  improvement  and  the  damages  of 
the   landowners  had    been  made   and   confirmed,  the  same 
commissioners  were  then  to  proceed  to  make  the  assessment, 
and  in  making  their  assessment  and  report,  the  provisions  of 
the  Charter  Acts  are  to  govern  when  not  inconsistent  with 
the  act  of  1868.    The  form  of  the  report,  including  the  stating 
of  balances,  is  governed  by  the  Charter  Acts,  and  the  same 
policy  of  reducing  awards  by  assessments  is  b)''  force  of  the 
seventh  section  applied  to  proceedings  under  the  act  ot  1868. 
It  is  insisted  by  the  counsel  for  the  plaintiflf,  and  it  is  conceded 
by  the  counsel  for    the  city   of   Brooklyn,  that  under  the 
Improvement  Acts  an  assessment  is  not  a  personal  charge 
against  the  owner  of  the  land,  and  is  enforceable  only  by  a 
proceeding  in  rent  against  the  land  assessed.     The  exemption 
of  the  owner  of  land  from  personal  liability  for  an  assessment 
does  not,   however,   conflict   with   the   policy  of   charging 
against  an   award    an   assessment  against  a   residue.      An 
assessment  for  benefit  proceeds  on  the  assumption  that  the 
land  assessed  is  increased  in  value  by  the  improvement,  and 
the  extinguishment  of  the  award  in  whole  or  in  part  by  the 
assessment  relieves  the  land  assessed  from  the  burden  of  the 
assessment.     In  theory  the  cancelled  assessment  is  the  exact 
equivalent  of  the  amount  by  which  the  award  is  reduced. 
But  we  think  the  court  below  erred  in  aggregating  the  bal- 
ances of  awards  and  the  balances  of  assessments,  and  ofiFset- 
tmg  the  one  aggregate  against  the  other.     The  lots  were  sep- 
arately valued  and  separately  assessed.     In  cases  where  the 
assessment  exceeds  the  award,  the  owner  may  prefer  that  the 
land  should  be  sold  for  the  assessment  rather  than  pay  the 
lien.    This,  we  think,  he  has  the  right  to  do.    The  statute  only 
contemplates   the  reduction  of  an  award  by  an  assessment 
when  both  relate  to  the  same  lot,  and  the  balance  is  to  be 
ascertained  and  struck  by  the  commissioners  and  embodied 
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in  their  report.  The  plaintiff  was  not  personally  bound  to 
pay  the  assessments,  and  no  general  right  of  set-off  is  given 
by  the  act,  and  in  the  absence  of  a  statutory  provision  we 
perceive  no  equity  upon  which  such  right  can  rest.  See 
Hatch  V.  Mayor,  etc.,  82  N.  Y.  436. 

The  constitutional  objection  is  based  upon  the  claim  that 
the  authority  given  to  the  commissioners  of  as-  samk  hel© 
sessment  by  the  act  of  1868,  to  reduce  the  award  pJ^tiok. 
for  the  land  taken,  by  the  assessment  for  benefit  on  the 
residue  of  the  same  lot  or  parcel,  is  not  Just  compensation 
within  the  constitutional  requirement.  It  is  not  claimed  that 
actual  benefit  to  a  residue  of  land  owned  by  a  person  whose 
land  has  been  taken  in  part  for  a  local  improvement  may  not, 
if  the  legislature  so  direct,  be  set  off  against  the  value  of  the 
land  taken,  and  the  money  payment  limited  to  the  balance  of 
the  award  remaining  after  such  application.  This  course 
has  been  sanctioned  by  a  uniform  course  of  legislative  and 
judicial  precedent,  commencing  at  an  early  period.  By  the 
Street  Opening  Act  relating  to  the  city  of  New  York,  re- 
enacted  in  the  Revised  Laws  of  181 3  (2  R.  L.  408)  it  was  pro- 
vided (§  178)  that  the  commissioners  of  estimate  and  assess- 
ment shall  proceed  to  make  a  just  and  equitable  assessment 
of  the  loss  or  damage  to  any  person  by  reason  of  the  taking 
of  land,  over  and  above  the  benefit  or  advantage,  or  of  the 
benefit  and  advantage  over  and  above  the  loss  and  damage, 
and  that  the  commissioners  "  should  estimate  and  report  the 
excess  and  surplus  only  of  the  said  loss  and  damage  over  and 
above  the  value  of  said  benefit  and  advantage,  as  and  for  the 
compensation  and  recompense  to  such  owner  or  owners  for 
his  loss  or  damage,  etc.,  and  for  relinquishing  the  said  lands," 
etc.  The  validity  of  the  mode  of  compensation  provided  by 
this  act  was  considered  in  the  case  of  Livingston  v.  Mayor, 
etc.,  8  Wend.  85,  and  the  decision  in  that  case  has  been  fre- 
quently approved.  People  v.  Mayor,  etc.,  4  N.  Y.  435  ; 
Betts  V.  Williamsburg,  15  Barb.  255 ;  L.  L  R.  R.  Co.  v.  Ben- 
nett, 10  Hun,  91.  The  principle  of  the  New  York  act  has 
been  incorporated  into  very  many  of  the  acts  subsequently 
passed  authorizing  the  laying  out  and  opening  of  streets  in 
cities  and  villages.  But  the  particular  point  of  objection  now 
made  is  that  the  statute  of  1868  does  not  limit  the  reduction 
of  the  award  by  the  actual  estimated  benefit  resulting  from 
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the  improvement  to  the  lands  of  the  owner  other  than  those 
taken,  but  that  under  the  scheme  of  the  statute  the  assessment 
for  benefit  may  exceed  the  actual,  intrinsic  benefit  to  the 
land  assessed,  and  it  is  claimed  that  a  law  permitting  an  award 
to  be  reduced  by  the  deduction  of  such  arbritrary  sum,  not 
measured  by  actual  benefit,  does  not  provide  just  compensa- 
tion within  the  purview  of  the  Constitution.  The  facts  upon 
which  the  argument  proceeds  may  be  briefly  stated.  The 
act  requires  the  commissioners  of  Prospect  park,  before  any 
assessment  is  made,  to  fix  a  district  of  assessment,  beyond 
which  the  act  declares  the  assessment  shall  not  extend.  (§  5.) 
The  whole  expense  of  the  improvement  is  to  be  estimated  by 
the  commissioners  of  estimate  and  assessment,  including  the 
damage  to  the  landowners.  (§  16.)  When  this  estimate  is 
made  and  confirmed,  the  commissioners  of  estimate  and 
assessment  are  then  required  to  assess  the  amount  so  ascer- 
tained upon  the  lands  embrafced  in  the  district  of  assessment 
which  they  deem  benefited  by  the  improvement,  and  as  th«y 
shall  deem  just  and  equitable.  (Id.)  The  argument  is  that 
under  this  plan  the  whole  expense  must  be  assessed  upon  the 
lands  embraced  in  the  assessment  district  fixed  by  the  park 
commissioners,  although  the  aggregate  benefit  to  such  lands 
from  the  improvement  may  not,  in  fact,  or  in  the  judgment  of 
the  commissioners  of  assessment,  equal  the  aggregate  expense; 
the  only  duty  resting  upon  the  commissioners  being  to  make 
the  assessment  relatively  equal  and  just  as  between  the  dif- 
ferent parcels  in  the  assessment  district.  So,  as  is  claimed,  it 
may  result  that  the  assessment  on  each  parcel  may  exceed 
the  actual  benefit  thereto.  It  is  insisted  that  the  reduction 
of  an  award  by  applying  thereon  an  assessment  not  measured 
by  actual  benefit  is  not  just  compensation. 

We  think  the  argument  fails  in  omitting  to  separate  the 
two  powers  exercised  by  the  legislature  in  framing  the  act  of 
1868,  viz.,  the  power  of  taxation,  and  the  right  of  eminent 
domain.  The  constitutional  requirement  that  just  compensa- 
tion shall  be  made  for  lands  taken  for  public  use  must  be  ab- 
solutely performed,  and  a  mere  colorable  compliance  will  not 
satisfy  the  constitutional  guaranty.  The  right  to  compensa- 
tion is  the  right  of  the  citizen  whose  land  is  taken,  which  the 
legislature  can  neither  ignore  nor  deny.  The  power  of  taxa- 
tion on  the  other  hand  is  vested  in  the  legislature  and  is  prac- 
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ticallj  absolute,  except  as  restrained  by  constitutional  limita- 
tions.  The  power  of  taxation  being  legislative,  all  the  inci- 
dents are  within  the  control  of  the  legislature.  The  purposes 
for  which  a  tax  shall  be  levied ;  the  extent  of  taxation  ;  the 
apportionment  of  the  tax  ;  upon  what  property  or  class  of  per- 
sons the  tax  shall  operate ;  whether  the  tax  shall  be  general 
or  limited  to  a  particular  locality,  and  in  the  latter  case  the 
fixing  of  a  district  of  assessment ;  the  method  of  collection, 
and  whether  the  tax  shall  be  a  charge  upon  both  person  and 
property,  or  only  on  the  land,  are  matters  within  the  discre- 
tion of  the  legislature  and  in  respect  to  which  its  determina- 
tion is  final.  Livingston  v.  Mayor,  etc.,  supra ;  People  v. 
Mayor,  etc.,  4  N.  Y.  419 ;  Thomas  v,  Leland,  24  Wend.  65  ; 
Town  of  Guilford  v.  Sup'rs  of  Chenango,  13  N.  Y.  143  ;  In  re 
Church,  92  Id.  i. 

There  is  no  constitutional  guaranty  that  taxation  shall  be 
just  and  equal,  although  a  law  plainly  departing  from  the 
principle  of  equality  in  the  distribution  of  public  burdens 
would  be  justly  obnoxious,  as  contrary  to  natural  equity  and 
as  practical  confiscation  ;  but  the  remedy  must  ordinarily  be 
found  in  an  appeal  to  the  justness  of  the  legislature.  The 
principle  of  local  assessments  for  public  municipal  improve- 
ments has  been  recognized  and  applied  during  the  whole  his- 
tory of  the  State,  although  its  absolute  justice  has  been  some- 
times questioned.  The  legislature  may  itself  fix  a  district  of 
assessment,  or  the  power  may  be  delegated  by  the  supreme 
legislative  body  to  the  authorities  of  subordinate  political  and 
municipal  divisions,  or  other  official  agencies,  as  may  also  the 
incidents  of  the  power,  such  as  the  apportionment  and  distri- 
bution of  the  tax,  as  between  the  persons  and  property  upon 
which  it  is  laid.  The  learned  counsel  for  the  intervenors  is 
compelled  to  admit  that  the  legislature  may  distribute  the 
burden  of  public  improvements  on  its  own  notions  of  policy, 
its  own  sense  of  justice,  and  its  own  assumptions  of  benefit. 

The  imposition  of  local  assessments  for  benefits  is  an  exer- 
cise of  the  taxing  power  (People  v.  Brooklyn,  supra;  Matter 
of  Van  Antwerp,  56  N.  Y.  261 ;  Litchfield  v.  Vernon,  41  Id. 
123),  and  it  is  clear  that  the  legislature*  may,  in  its  discretion, 
make  assessments  a  personal  charge  against  the  owners  of  the 
land  assessed,  and  impose  upon  them  the  duty  of  payment. 
The  assessment  district,  under  the  act  of  1868,  was  fixed  by 
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the  park  commissioners,  under  its  authority ;  and  although  the 
act  does  not  in  terms  require  them  to  include  therein  all  the 
property  which,  in  their  judgment,  would  be  specially  bene- 
fited by  the  improvement,  this  is  the  fair  intendment.  In  ex- 
ecuting this  authority  the  commissioners  may  have  erred  in 
judgment,  as  the  legislature  might  have  done  if  it  had  itself 
defined  the  district  of  assessment.  Bui  the  judgment  of  the 
commissioners  was  final,  unless  it  was  subject  to  revision  in  a 
direct  proceeding  in  review,  as  to  which  it  is  not  necessary  to 
inquire.  The  assessments  imposed  upon  the  lands  of  the 
plaintiff's  grantor,  was,  as  has  been  said,  a  tax,  and  repre- 
sented the  proportion  of  the  aggregate  sum  which,  in  the 
judgment  of  the  commissioners  exercising  by  delegation  the 
power  to  distribute  the  tax,  should  be  charged  upon  the  sev- 
eral parcels  as  their  respective  contributions  to  the  aggregate 
expense.  Assuming  that  the  charge  exceeded  the  benefit,  it 
was  nevertheless  made  under  the  authority  and  direction  of 
the  legislature  in  the  exercise  of  an  undoubted  legislative 
power,  and  it  cannot  be  invalidated  by  proof  that  the  charge 
was  unjust  or  unequal,  or  even  arbitrary.  Bringing  together, 
then,  the  two  proceedings  under  the  act  of  1868,  we  are  of 
opinion  that  there  is  no  constitutional  objection  to  a  legisla- 
tive  direction  setting  off  against  an  award  made  to  an  individ- 
ual for  lands  taken  for  public  use  an  assessment  for  benefit 
against  his  other  lands  made  in  the  same  proceeding.  The 
act  provides  in  the  first  instance,  for  the  ascertainment, 
through  constitutional  commissioners,  of  the  full  value  of  the 
land  taken.  It  next  provides  for  the  assessment  by  the  same 
commissioners,  acting  as  representatives  of  the  taxing  power, 
of  the  whole  expense  of  the  improvement  upon  a  limited  dis- 
trict, defined  by  the  commissioners  of  Prospect  Park.  There 
can  be  no  doubt  that  the  assessment,  when  made,  became  a 
valid  charge  on  the  lands  assessed.  It  was  competent  for  the 
legislature  to  have  made  the  owners  personally  liable  for  the 
assessment.  It  did  not  adopt  this  general  policy.  But  in  re- 
spect to  the  owners  of  lands  taken,  and  also  of  lands  assessed, 
it  declared,  in  substaiy^e,  that  the  claim  for  compensation,  as- 
certained in  the  mode  defined  by  the  Constitution,  should  be 
satisfied  in  whole  or  pro  tanto  by  the  satisfaction,  in  the  man- 
ner pointed  out  by  the  statute,  of  a  valid  and  legal  charge  for 
benefit  imposed  upon  his  other  lands.    This,  we  think,  was 
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just  compensation  within  the  principle  of  Livingston  v. 
Mayor,  etc.,  supra^  and  the  cases  following  it.  If  there  is 
any  departure  irom  sound  principle  in  the  method  of  adjust- 
ing compensation  provided  in  the  act  of  1868,  it  is  sanctioned 
by  a  long  line  of  legislative  and  judicial  precedents  which  the 
court  is  not  at  liberty  to  disregard. 

There  are  no  other  questions  which  require  particular 
notice.  The  result  is  that  the  judgment  should  be  reversed 
for  the  error  of  the  court  below  in  aggregating  the  balances 
and  setting  off  the  one  aggregate  against  the  other.  The  sub- 
tractions in  the  copy  of  the  tabulated  report,  as  printed,  seem 
to  be  inaccurate.  Upon  a  new  trial  the  parties  will  have  an 
opportunity  to  correct  any  amendable  error  in  the  computa- 
tion. 

All  concur,  except  Miller  and  Danforth,  JJ.,  not  voting. 

Judgment  reversed. 


Cohen 

V. 

City  of  Cleveland. 

{Advance  Case,  Ohio.    April  28,  1885.) 

Under  the  Acts  of  1872  and  1876,  69  Ohio  L.  138;  73  Ohio  L.  107; 
3  R.  S.  616,  617,  a  viaduct  64  feet  wide,  with  a  level  roadway,  was  con- 
structed in  Cleveland  across  the  Cuyahoga  River.  On  the  south  side  of 
Superior  Street,  between  Water  Street  and  the  river,  a  distance  of  768 
feaet,  the  city  condemned  a  strip  of  ground  and  the  viaduct  was  con- 
structed over  that  strip  and  over  a  part  of  Superior  Street,  about  37  feet 
being  over  the  strip  opposite  Cohen's  premises,  and  the  balance  over  the 
street;  so  that,  in  effect,  Superior  Street,  which  was  93  feet  wide,  is  re- 
duced in  width  between  Water  Street  and  the  river,  and  opposite  Cohen's 
premises  its  present  width  is  66  feet.  The  elevation  of  the  roadway  of 
the  viaduct  above  Superior  Street  gradually  increases  from  Water  Street 
to  the  river,  and  opposite  the  premises  of  Cohen,  which  are  on  the  north 
side  of  Superior  Street,  midway  between  Water  Street  and  the  river,  the 
elevation  is  45  feet ;  and  it  is  alleged  that  the  viaduct  diverts  travel  from 
that  part  of  Superior  Street,  impairs  the  light  and  air  to  Cohen's  prem- 
ises, causes  noise  and  the  jarring  of  his  house  day  and  night,  and  has  im- 
paired the  value  of  his  prof)erty  and  reduced  its  rental  value. 

Held:  I.  The  viaduct  is  a  lawful  structure. 

2.  On  proof  of  the  alleged  injury,  Cohen  is  entitled  to  damages. 
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3.  Cohen  is  not  owner  of  a  lot  "  bounding  or  abutting  upon  the  pro- 
posed improvement,"  within  the  meaning  of  the  Municipal  Code,  sec.  564 ; 
R.  S.  sec.  2315,  and  hence  it  was  not  necessary  for  him  to  file  a  claim  for 
damages  under  that  section. 

Error  to  the  District  Court  of  Cuyahoga  County. 

G.  E.  &J.  y.  Herrick  and  W.  5.  Collins  for  plain tiflF  in  error. 

John  F.  Weh  for  defendant  in  error. 

Okey,  J. — Elias  Cohen,  on  August  30,  1879,  brought  suit 
Facts.  in  the   Court    of   Common   Pleas   of    Cuyahoga 

County  against  the  city  of  Cleveland  for  injuries  to  his 
real  estate,  which  it  is  alleged  he  sustained  by  reason  of 
the  construction  of  a  bridge,  commonly  called  the  viaduct, 
across  the  Cuyahoga  River.  An  answer  and  a  reply  were 
filed,  and  on  the  trial  testimony  was  offered  to  show  that  the 
plaintiff  was  entitled  to  a  verdict ;  but  it  appearing  that  the 
plaintiff  had  filed  no  claim  for  damages  in  accordance  with 
the  Municipal  Code,  sec.  564,  66  Ohio  L.  245  ;  75  Ohio  L. 
324;  R.  S.  sec.  2315,  the  court,  in  effect,  directed  a  verdict 
against  him,  which  was  returned  accordingly.  Judgment 
was  rendered  on  the  verdict,  and  the  District  Court  having 
affirmed  the  judgment,  this  petition  in  error  was  filed  to  re- 
verse as  well  the  judgment  of  the  Court  of  Common  Pleas 
as  that  of  the  District  Court. 

The  city  of  Cleveland,  situated  upon  Lake  Erie,  is  divided 
by  the  Cuyahoga  River,  which  runs  north  to  the  lake. 
Superior  Street,  for  more  than  sixty  j'^ears  one  of  the  prin- 
cipal thoroughfares  of  the  place,  extends  westerly  to  the 
river,  crossing  Water  Street,  which  is  parallel  with  the  river, 
and  distant  about  768  feet  therefrom.  Midway  between 
Water  Street  and  the  river  the  premises  of  Cohen  are  situ- 
ated. His  lot,  fronting  twenty-two  and  one  half  feet  on  the 
street,  has  a  depth  of  ninety  feet,  and  his  house  is  a  three- 
story  brick  with  stone  basement.  The  street  at  this  point  is 
ninety-three  feet  wide.  At  the  time  the  alleged  grievance 
was  committed,  Cohen  was,  and  he  continued  to  be,  sole 
owner  of  the  premises,  and  in  possession. 

The  viaduct  is  a  magnificent  structure,  extending  from 
Water  Street,  above  mentioned,  to  Pearl  Street  near  its 
junction  with  Dayton  Street,  on  the  other  side  of  the  river, 
and  its  roadway  is  nearly  level.    Its  width  is  sixty-four  feet, 
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and  it  is  so  constructed  as  to  accommodate  travel  of  every 
sort.  In  order  to  construct  this  work,  the  city  condemned  a 
strip  of  ground  on  the  south  side  of  Superior  Street,  extend- 
ing from  Water  Street  to  the  river,  and  the  viaduct  covers 
that  strip,  to  the  width  of  thirty-seven  feet  opposite  Cohen's 
premises,  and  also  covers  part  of  Superior  Street,  such  part 
opposite  Cohen's  premises  being  twenty-seven  feet  in  width 
on  the  south  side  of  the  street.  The  elevation  from  the 
roadway  of  the  viaduct  to  the  surface  of  Superior  Street 
gradually  increases  from  Water  Street  to  the  river,  and  in 
front  of  Cohen's  property  the  elevation  is  forty-five  feet 

The  viaduct  was  constructed  in  1877  ^^d  1878,  and  the 
authority  for  building  it  is  found  in  the  Act  of  1872,  69  Ohio 
L.  138 ;  3  R.  S.  616,  and  the  Act  of  1876,  73  Ohio  L.  107 ;  3 
R.  S.  617. 

These  acts  are  supplementary  to  the  Municipal  Code ;  no 
objection  which  has  been  urged  against  their  validity  in  this 
case  is  tenable ;  and,  in  our  judgment,  those  acts  in  connec- 
tion with  the  Municipal  Code  contain  ample  power  for  the 
erection  of  such  structure.  Hence,  the  viaduct  cannot  be, 
in  contemplation  of  law,  a  nuisance,  but  is  a  lawful  structure ; 
and  there  is  no  complaint  that  there  was  negligence,  malice, 
or  bad  faith  which  caused  injury  to  the  plaintiff. 

But  the  right  of  Cohen  to  damages  is  not  determined  ad- 
versely  to  him  by  these  facts.  He  is  not  entitled  to  compen- 
sation under  the  letter  of  the  Constitution,  article  i,  section 
19,  but  may  be  entitled  to  such  compensation  in  compensation 
analogy  to  that  provision.  Injuries  resulting  from  ^SlductT^*  °^ 
the  change  of  established  grades  in  streets,  though  made 
in  accordance  with  the  statute  and  without  negligence  or 
malice,  and  other  injuries  of  a  kindred  character,  have  been 
held  to  afford  ground  for  the  recovery  of  damages  against 
municipal  corporations.  Rhodes  v,  Cleveland,  10  Ohio,  159; 
McComb  V,  Akron,  15  Ohio,  479;  s.  c,  sub  nom,  Kkton  v. 
McComb,  18  Ohio,  229;  s.  c,  51  Am.  Dec.  453  ;  Crawford  v. 
Del.,  7  Ohio  St.  459  ;  Youngstown  v.  Moore,  30  Ohio  St.  133  ; 
Keating  v.  Cincinnati,  38  Ohio  St.  141 ;  and  see  Little  Miami 
R.  R.  Co.  V.  Naylor,  2  Ohio  St.  235  ;  Street  R.  R.  Co.  v.  Cum- 
minsville,  14  Ohio  St.  523  ;  Richard  v,  Cincinnati,  31  Ohio  St. 
506;  Story  V.  N.  Y.  Elevated  R.  R.  Co.,  90  N.  Y.  122. 

This  court  has,  however,  constantly  acknowledged  that 
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McComb  V.  Akron,  and  cases  following  it,  is  a  departure 
from  the  current  of  authority  elsewhere  ;  and  although  these 
cases  have  not  found  favor  with  the  Judges  delivering  the 
opinions  in  Radcliff  v.  Brooklyn,  4  N.  Y.  95 ;  s.  c,  53  Am. 
Dec.  357,  366  «. ;  Hill  V.  Boston,  122  Mxiss.  344,  378;  Alex- 
ander V,  Milwaukee,  16  Wis.  247,  256 ;  Transportation  Co.  v. 
Chicago,  99  U.  S.  635  (XXV.  Law.  ed.  336),  we  are  entirely 
content  with  the  doctrine,  and  would  not  change  it  if  we 
could. 

But  the  justice  of  the  Ohio  rule,  the  firmness  with  which 
it  has  been  adhered  to  for  nearly  half  a  century,  and  the 
manner  in  which  it  is  recognized  and  enforced  in  our  statutes, 
have  established  the  doctrine  as  a  rule  of  property,  and  it  is 
now  too  late  to  inquire  whether  McComb  v,  Akron  was 
properly  decided.  In  other  States,  the  same  rule  is,  in  part 
or  wholly,  adopted  by  constitutional  or  statutory  provision. 

If  we  look  alone  to  the  allegations  in  the  plaintiff's  petition, 
and  the  facts  which  the  evidence  tended  to  establish  in  his 
favor,  a  far  stronger  ground  of  recovery  was  shown  than  in 
either  of  the  Ohio  cases  cited.  We  have  seen  that  the  road- 
way of  the  viaduct,  in  front  of  Cohen's  premises,  is  forty-five 
feet  above  the  surface  of  Superior  Street ;  and  it  is  averred, 
and  there  was  evidence  given  tending  to  show,  that  the 
viaduct,  to  some  extent,  shuts  out  light  and  air  from  his 
premises;  that,  by  reason  of  the  viaduct,  dust  and  other  ob- 
noxious substances  are  constantly  thrown  on  the  premises  of 
plaintiff,  and  on  persons  passing  along  the  street ;  that  there 
is  constant  noise  and  jarring  his  premises,  day  and  night,  by 
reason  of  travel  on  the  viaduct ;  that  the  viaduct  has  diverted 
travel  from  that  part  of  Superior  Street  between  Water 
Street  and  the  river ;  and  that,  by  reason  of  the  premises, 
the  value  of  the  plaintiff's  property  and  his  rents  have  been 
reduced  one  half.  True,  evidence  was  offered  by  the  city, 
tending  to  show  there  was  no  ground  of  recovery  and,  there- 
fore, it  was  for  the  jury  to  determine  in  whose  favor  the 
evidence  preponderated.  But  while  the  title  to  the  street 
is  in  the  city,  it  must  be  remembered  that  the  abutting  owner 
has  a  special  interest  in  the  street,  which  the  law  will  not 
only  recognize,  but  protect.  The  court  below  seemed  to 
recognize  this  view  as  correct,  but  the  learned  judge  who 
presided  at  the  trial  virtually  directed  a  verdict  for  the  de- 
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fendant,  as  already  stated,  upon  the  ground  that  plaintiff  had 
failed  to  comply  with  the  Municipal  Code,  sec.  564,  R.  Stats. 
sec.  2315,  and  the  question  before  us  is  whether,  in  so  direct- 
ing the  jury,  there  was  error. 

Section  564  was  as  follows:  "Any  owner  or  owners  of 
lots  or  lands  bounding  or  abutting  upon  the  proposed  im- 
provement, claiming  damages  therefor,  shall  file  a  claim,  in 
writing,  with  the  clerk  of  the  corporation,  setting  forth  the 
amount  of  damages  claimed,  together  with  a  description  of 
the  property  owned  for  which  the  claim  is  made,  within  two 
weeks  after  the  expiration  of  the  time  required  for  the  pub- 
lication of  said  notice ;  and  all  such  owners  as  shall  fail  or 
neglect  to  file  their  claim  for  damages  aforesaid,  within  the 
time  aforesaid,  shall  be  deemed  to  have  waived  the  same,  and 
be  forever  barred  from  filing  any  claim  or  receiving  any 
damages  therefor."  Section  575  of  the  same  code,  R.  S.  sec. 
2326, provided:  "No  claimant  for  damages  shall  commence 
any  suit  until  he  shall  have  filed  a  claim  therefor  with  the 
clerk  of  the  corporation,  and  sixty  days  shall  have  elapsed 
thereafter  to  enable  such  corporation  to  appoint  assessors  to 
assess  such  damages,  return  the  same  to  the  proper  oflSoers, 
and  sufficient  further  time  shall  have  elapsed,  not  exceeding 
twenty  days  after  the  return  of  such  appraisal,  to  enable  the 
corporation  to  pay  the  assessment."  In  the  Act  of  1872,  69 
Ohio  L.  138 ;  3  R.  S.  616,  providing  for  the  construction  of 
the  viaduct,  it  is  provided,  section  2,  that  "  Owners  of  land 
or  property  of  any  kind,  and  lessees  of  said  canal,  claiming 
damages  therefor,  shall  file  a  claim  therefor  in  writing  with 
the  clerk  of  the  corporation,  as  required  by  section  544  of 
said  Act ;  and  said  claims  for  damages  shall  be  determined, 
and  said  work  shall  be  done,  in  accordance  with  the  pro- 
visions of  the  Act  to  which  this  is  supplementary,  in  so  far  as 
the  same  may  be  applicable." 

Manifestly,  there  is  a  mistake  in  the  figures  "  544,"  as  that 
section  of  the  Municipal  Code  has  no  relation  to  filing  claims, 
while  section  564,  as  we  have  seen,  does  provide  for  filing 
such  claims.  Perhaps  if  that  section  alone  made  provision 
on  the  subject,  we  would  have  no  difficulty  in  agreeing  with 
the  defendant  that  it  was  intended ;  People  v.  King,  28  Cal. 
265  ;  Tappan  v.  Tappan,  6  Ohio  St.  64;  Jenks  v,  Langdon,  21 
Ohio  St.  362 ;  Com.  v.  Marshall,  69  Pa  St.  328 ;  Sedg.  Coil. 
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L.  2d  ed.  354 ;  Hard.  Stats.  241,  247 ;  but  the  difficulty  is, 
that  section  575,  with  which  plaintiff  complied,  provides  for 
filing  claims  as  well  as  section  564,  and  the  plaintiff,  con- 
ceding the  mistake,  insists  that  section  575  was  intended, 
and  not  section  564.  The  difference  between  the  sections,  it 
will  be  seen,  is  marked.  The  former  section,  575,  is  much 
broader  than  the  latter,  564,  and  embraces  not  only  the  cases 
provided  for  by  section  564,  but  apparently  all  claims  arising 
from  improvements ;  possibly  others.  But  failure  to  comply 
with  section  564,  where  that  section  is  applicable,  is  a  bar  to 
any  action  ;  while  failure  to  comply  with  section  575,  though 
it  would  defeat  the  pending  action,  would  not  be  a  bar  to 
another  suit  based  on  a  claim  properly  filed  under  that 
section  subsequently  to  the  first  suit. 

If  we  were  required  to  determine  whether  section  564  or 
section  575  was  intended  by  the  figures  544,  in  the  Act  of 
1872,  the  case  would  not  be  free  from  difficulty.  Much  may 
be  said  in  favor  of  either  construction.  We  are  of  the  opinion 
we  need  not  determine  the  question.  Let  it  be  conceded  that 
section  564  was  intended.  Then  we  are  of  opinion  that  the 
case  would  not  have  been  diflFerent  so  far  as  lot  owners  are 
concerned,  if  section  564  had  been  in  terms  incorporated  into 
the  Act  of  1872,  instead  of  such  reference  to  section  564,  if 
that  be  the  section,  and  hence  only  the  owners  of  lots 
bounding  or  abutting  upon  the  proposed  improvement,  were 
required  to  give  such  notice.  No  doubt  many  houses  are  on 
substantially  the  same  plane  as  the  roadway  of  the  viaduct, 
and  the  real  estate  on  which  they  are  built  are  lots  "  bound- 
ing or  abutting  upon  the  proposed  improvement;"  but  is  that 
J^mrrHTO^^  truc  of  the  premises  of  Cohen  ?  We  are  clear 
?So^?S"'°S!  that  it  is  not.  The  street,  as  we  have  seen,  is  in 
consSLrm"  front  of  his  house,  forty -five  feet  below  the  road- 
way of  the  viaduct.  That  structure  has  furnished  a  new 
route  for  travel,  and  has  largely  diverted  travel  from  that 
part  of  Superior  Street,  and  if  Cohen  desires  to  cross  the 
viaduct,  he  must  travel  nearly  one  hundred  and  thirty  yards 
to  get  upon  it.  In  no  just  sense  is  his  property  a  lot  **  bound- 
ing or  abutting  upon  the  proposed  improvement."  In 
reality,  this  was  no  more  an  improvement  of  Superior  Street 
than  an  elevated  railway  is  an  improvement  of  a  street, 
but  the  viaduct  furnishes  an  additional  and    substantially  * 
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an  exclusive  route  of  travel  to  persons  going  across  the 
river. 

Doubtless,  it  is  true,  that  the  words  bounding  and  abut- 
ting have  no  such  in  flexiblemeaning  as  to  require  the  lots 
assessed  or  injured  to  touch  the  improvement,  though  the 
usual  meaning  of  the  words  is  that  the  things  spoken  of  do 
actually  adjoin.  Without  entering  very  much  into  the  origin 
of  the  word  abutting,  it  is  sufficient  to  say  that,  according  to 
Latham,  it  does  not  imply  that  the  things  spoken  of  are 
"  necessarily  in  contact ;"  and  to  the  same  effect  see  Webster, 
Worcester  and  Murray.  In  ascertaining  the  meaning  of 
such  word,  of  course  regard  must  be  had  to  the  intent  of  the 
law-maker,  though  it  will  be  seen  that  the  usual  meaning 
conveyed  is  that  the  things  spoken  of  touch  or  come  to. 
gether.  Holt  v.  Somerville,  127  Mass.  408  ;  Wakefield,  etc., 
V.  Mauder,  5  C.  P.  Div.  248. 

So  with  the  word  bound.  True,  it  was  held  in  Richards 
V.  Cincinnati,  31  Ohio  St.  507,  that  "  Where  a  strip  of  land 
ninety-one  feet  in  width  was  dedicated  for  a  street  and  the 
municipal  authorities  improved  a  street  thereon,  of  the  width 
of  ninety  feet,  leaving  one  foot  on  one  side  thereof  unused ; 
except  in  sloping  the  embankments  and  excavations,  the  own- 
ers of  property  abutting  on  such  foot  of  land  are  liable  to  be 
assessed  as  owners  of  property  abutting  on  the  improve- 
ment." In  that  case  Mcllvaine,  J.,  said :  "  It  seems  to  us 
that  in  order  to  exempt  these  proprietors  from  assessment  as 
abutters  on  the  improvement,  it  must  appear  that  this  inter- 
vening foot  of  land  deprives  them  of  full,  free  and  lawful 
access  to  the  street  improved ;  but  such  deprivation  could 
result  only  when  the  right  and  exclusive  use  thereto  have  re- 
verted to  the  original  dedicators  and  their  heirs.  If  the  pub- 
lic right  to  its  use  still  continues,  or  if  the  right  to  the  strip 
has  vested  absolutely  in  the  owners  of  lands  abutting  upon 
it;  after  abandonment  by  the  public,  then,  in  either  case, 
their  liability  to  assessment  is  certain.  That  this  foot  of 
land,  before  the  improvement  of  the  avenue,  was  subject  to 
the  use  of  the  public,  as  part  of  a  highway,  is  not  disputed  ; 
and  we  are  unable  to  find  any  ground  upon  which  it  can  be 
held  that  such  right  in  the  public  has  terminated.  The 
greater  part,  if  not  the  whole  of  this  strip,  is  utilized  by  the 
public  in  making  slopes  to  embankments  and  excavations  of 
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the  street ;  a  use  as  important  and  germane  to  public  travel 
and  convenience  as  if  located  in  the  centre  of  the  street'* 
And  see  Fass  v,  Seehawer,  60  Wise.  525. 

It  seems  to  us,  a  just  consideration  of  this  reasoning  leads 
to  the  conclusion  that  property  situated  as  the  plaintiff's  is, 
with  respect  to  the  viaduct,  is  not  lands  "  bounding  and 
abutting  upon  the  proposed  improvement,'*  and  that  the 
court  below  erred  in  this  respect.  He  is  deprived,  and  in  no 
merely  technical  sense,  of  the  full,  free  and  lawful  use  of 
Superior  Street  as  it  existed  before  the  viaduct  was  con- 
structed. 

Judgment  of  the  District  Court  and  Court  of  Common 
Pleas  reversed,  and  cause  remanded  to  the  Court  of  Common 
Pleas  for  a  new  trial. 

Property  and  "  Taking"  thereof  for  Public  Use. — Property  is  a 
right  of  ownership  of  any  object.  Sir  G.  C.  Lewis,  Use  and  Abuse  of 
Political  Terms.  170.  It  is  the  right  to  possess,  use  and  enjoy  it,  Weyne- 
hamer^/.  People.  13  N.  Y.  433,  i  Bl.  Com.  138;  to  the  exclusion  of  all 
others.  Mills  Em.  Dom.  31  ;  indefinite  in  point  of  user.  2  Austin  Jur. 
965 ;  unrestricted  in  point  of  disposition  and  unlimited  in  point  of  dura- 
tion, 2  Austin  Jur.  817.  The  term  property  in  the  constitution  includes  a 
right  of  action  for  injuries  to  land  proposed  to  be  taken  for  public  use 
Morris  v.  Townsend,  24  Barb.  658.  It  also  includes  the  following,  none 
of  which  may  be  taken  for  public  use  without  compensation ; 

A  right  of  reversion.  Heard  v,  Brooklyn,  60  N.  Y.  242 ;  a  right  to  use 
water-power,  Bank  v.  Roberts,  44  N.  Y.  192  ;  an  easement  over  the  land 
of  another.  People  v,  Haines,  49  N.  Y.  587 ;  Arnold  v.  Railroad  Co.,  55 
N.  Y.  661;  the  lien  of  a  mortgage.  Astor  v,  Hoyt,  5  Wend.  605;  a 
riparian  right  to  use  running  water,  Gardner  v,  Newburgh.  2  Johns.  Ch. 
161  ;  Yates  v.  Milwaukee,  10  Wall.  497 ;  an  easement  of  way  over  the  road 
of  a  turnpike  company,  Troy,  etc..  Railroad  Co.  v.  Turnpike  Co.,  16  Barb. 
100;  a  corporate  franchise.  West  Railroad  Co.  v,  Dix.  6  How.  507;  Rich- 
mond V,  Railroad  Co.,  13  How.  71 ;  a  right  in  land  subject  to  the  easement  of 
a  public  highway,  Williams  7/.  Railroad  Co.,  16  N.  Y.  97  ;  a  contested  claim 
to  unliquidated  damages,  Erwin  v,  U.  S.,  97  U.  S.  392. 

In  all  the  foregoing  things  their  owners  have  property  rights  and  in- 
terests which  cannot  be  taken  for  public  use  without  compensation  being 
made  therefor.  And  it  goes  almost  without  saying  that  lot-owners  have 
rights  of  property  in  the  streets  adjacent  to  their  lots,  and  any  new 
burden,  servitude,  or  use  to  which  a  street  is  subjected  outside  of  its  use 
as  a  public  thoroughfare,  which  impairs  or  destroys  such  rights,  is  a  taking 
of  private  property  for  which  compensation  must  be  made  to  such  lot- 
owners.  Instances  of  takings  of  private  property  for  public  use  and  for 
which  compensation  has  been  adjudged  are,  among  others,  the  following: 

Where  an  exclusive  right  to  the  franchise  of  taking  toll  is  granted,  the 
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grant  of  a  similar  privilege  to  another  is  a  taking,  State  v.  Noyes,  47 
Me.  189 ;  a  partial  destruction  or  a  diminution  of  value  is  a  taking, 
Gloveri/.  Powell,  10  N.J.  Eq.  211;  acquiring  an  easement  to  run  on 
another's  road,  Jersey,  etc..  R.  R.  Co.,  20  N.  J.  Eq.  61 ;  the  destruction  by 
the  State  of  a  waterfall  in  a  private  stream,  Pe*  pie  v.  Appraisers,  13 
Wend.  355 ;  changing  a  private  into  a  public  stream,  Morgan  v,  Keeig, 
35  N.  Y.  454 ;  digging  a  ditch  by  authority  of  the  legislature  on  the  land 
of  a  private  person,  People  v,  Nearing,  27  N.  Y.  306 ;  appropriating  land 
by  the  public,  allowing  nothing  for  widow's  dower.  In  matter,  etc.,  19 
Wend.  678 ;  laying  gas  pipes  in  country^  highway,  62  N.  Y.  386 ;  build- 
ing sewer  in  city  street,  Kelsey  v.  King,  33  How.  Pr.  39 ;  interfering  with 
use  of  shade  trees  on  street,  Village  v.  Richardson,  4  Lansing  (N.  Y.),  136 ; 
building  railroad  across  a  turnpike,  Seneca  v.  Railroad  Co.,  5  Hill,  170; 
flooding  land  by  excavating  for  a  railway,  so  that  the  waters  of  a  river  ran 
through  the  cut  upon  adjoining  farms,  Robinson  v.  Railroad  Co.,  27  Barb. 
512.  Sec,  also,  Eaton  v.  Railroad  Co.,  51  N.  H.  504;  Story  v.  Elevated 
R.  R.  Co..  90  N.  Y.  170. 

Still  other  instances  of  the  taking  of  private  property  for  public  use 
are  these :  By  laying  a  rail  for  a  street  railway  track  within  two  or  three 
feet  of  the  sidewalk.  Street  Railroad  Co.  v.  Cumminsville,  14  Ohio  St.  543 ; 
changing  easement  for  a  canal  into  an*  easement  for  a  railway.  Hatch  v. 
Railroad  Co.  18  Ohio  St.  92 ;  building  railroad  on  road  owned  by  Turn- 
pike Co.,  Railroad  Co.  "v.  Zinn,  18  Ohio  St.  417  ;  building  railroad  in  public 
street.  Railroad  Co.  v,  Williams,  35  Ohio  St.  169 ;  Shurmeier  v.  Railroad 
Co.,  10  Minn.  79;  placing  earth  upon  land  to  support  an  embankment, 
Dodson  V,  Cincinnati,  34  Ohio  St.  276 ;  cutting  ditches  in  such  a  manner 
as  to  cause  water  to  overflow  and  wash  away  land,  Rhodes  v.  Cleveland, 
10  Ohio,  159;  People  v,  Haines,  49  N.  Y.  587;  building  a  house  in  a 
street.  Corning  v.  Lawerse.  6  Johns.  Ch.  (N.  Y.)  439 ;  flowing  or  backing  of 
water  upon  land,  Hooker  v.  Canal  Co.,  14  Conn.  146 ;  Pumpelly  v.  Green 
Bay  Can.  Co.,  13  Wall.  166;  Nevins  v,  Peoria,  41  111.  502 ;  damaging  mill 
privilege,  Emporia  v,  Soden,  25  Kan.  588 ;  an  order  permitting  a  plaintiff 
in  proceedings  to  condemn  land  for  a  public  use  to  enter  into  possession 
of  the  same  during  the  pendency  of  the  proceedings  and  until  their  con- 
clusion, San  Mateo  Water  Works  Co.  v,  Sharpstein,  50  Cal.  284. 


Engle 

V. 

SOHN  &  Co. 

(41  Ohio  State,  691.) 

A  person  who  purchases  and  slaughters  hogs,  for  the  purpose  of  adding 
to  the  value  thereof  by  certain  processes  and  combination  with  other 
materials, — whereby  they  are  converted  into  bacon,  lard  and  cured  meats, 
— with  a  view  of  making  a  gain  or  profit  thereby,  is  a  manufacturer,  and 
taxable  as  such,  under  Section  2742  of  the  Revised  Statutes. 
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Error  to  the  District  Court  of  Butler  County. 

Jo/m  F.  Net/an  and  Thomas  Millikin  for  plaintiff  in  error. 

Slayback  &  Shaffer  for  defendants  in  error. 

DiCKMAN,  J.— During  the  years  1870  and  1880,  John  W. 
Sohn  &  Co.  were  a  firm  engaged  in  the  business  of  purchasing 
Facts.  and  slaughtering  hogs,  and  packing  pork,  in  the 

city  of  Hamilton,  Butler  county.  They  bought  and  slaugh- 
tered hogs,  and  subjected  the  same  to  certain  processes  and 
combination  with  other  materials,  requiring  the  application 
of  skill,  labor,  and  capital,  and  converted  them  into  lard 
and  cured  meats,  for  the  purpose  of  adding  to  the  value 
thereof,  with  the  view  of  making  gain  or  profit.  It  required 
about  forty  men  to  carry  on  the  business,  which  was  con- 
ducted  under  several  departments,  each  requiring  the  super- 
vision of  a  foreman  possessed  of  skill  and  experience.  In 
rendering  lard,  curing  sides  and  shoulders,  curing,  smoking 
and  canvasing  hams,  and  packing  pork,  it  became  necessary 
to  use  other  raw  material  of  various  kinds,  such  as  salt,  salt- 
petre, saleratus,  sugar,  molasses,  flour,  chrome  yellow,  linseed 
oil,  canvas,  wood,  paper,  barrels,  tierces  and  kegs,  and  also 
to  use  various  tools,  implements,  and  mechanical  devices. 
The  process  of  curing  hams  required  about  three  months. 
They  were  then  ready  for  smoking,  which  occupied  from  six 
to  eight  days,  when  they  were  wrapped,  canvased,  and  dipped 
in  a  mixture,  to  render  them  air-tight  and  proof  against  atmos- 
pheric influences  and  insects.  The  different  branches  of  the 
business  were  carried  on  together  in  one  building.  Sohn  & 
Co.  cured  all  their  own  meats,  and  did  not  deal  in  meats  cured 
by  others.  In  former  years,  those  that  slaughtered  were  not 
in  the  packing  business,  and  packers  did  not  slaughter ;  but 
for  several  years  the  two  branches  of  business  had  been,  as 
now,  combined. 

In  listing  their  property  for  taxation  for  the  year  ending  on 
the  day  preceding  the  second  Monday  of  April,  1880,  Sohn  & 
Co.  took  the  greatest  value  of  raw  material  which  they 
had  on  hand  on  any  day  in  each  month  of  the  next  preceding 
year,  and  adding  those  sums  together  and  dividing  the  aggre- 
gate by  twelve,  listed  the  quotient,  $5130,  as  their  average 
stock  of  manufactures  for  that  year — such  raw  material  being 
articles  purchased,  received  or  otherwise  held,  for  the  pur- 
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pose  of  being  used  in  their  packing  business.  At  the  time  of 
listing  they  did  not  have  on  hand  any  articles  which  had  been 
by  them  manufactured  or  changed  in  any  way,  either  by 
combination  or  adding  thereto,  one  year  or  more  previous  to 
such  listing.  Subsequently  to  making  their  return  to  the 
assessor,  the  special  board  of  equalization  of  the  city  of  Ham- 
ilton added  to  the  return  the  sum  of  $16,067.90,  as  an  addition 
**  to  the  monthly  average  value  of  pork  on  hand  from  time  to 
time  during  the  year," — thus  treating  the  article  as  personal 
property,  purchased  in  its  then  existing  shape,  with  a  view  of 
being  sold  at  an  advanced  price  or  profit,  and  thereby  com- 
pelling Sohn  &  Co.  to  list  as  merchants.  Sohn  &  Co.  filed 
their  petition  in  the  court  of  common  pleas  of  Butler  county, 
against  the  county  treasurer,  to  enjoin  the  collection  of  taxes 
upon  such  addition  to  their  return,  on  the  ground  that  they 
should  be  taxed  as  manufacturers,  and  not  as  merchants ;  and 
a  perpetual  injunction  was  thereupon  granted.  On  appeal  by 
the  county  treasurer  the  district  court  rendered  a  like  decree 
as  in  the  court  below,  and  this  proceeding  is  prosecuted  to 
reverse  the  judgment  of  the  district  court. 

The  question  for  our  consideration  is,  whether  upon  the 
facts  in  the  case  at  bar  the  defendants  in  error  were  taxable  as 
merchants  or  manufacturers.  If  taxable  as  manufacturers 
only,  they  were  required  to  return  for  taxation — as  they  did — 
the  monthly  average  value  of  the  raw  material  which  they 
had  on  hand  during  the  preceding  year,  in  the  same  condition 
in  which  it  was  purchased,  received  or  otherwise  held  for  the 
purpose  of  being  used  by  them  in  their  manufacturing  busi- 
ness- But  they  were  not  required  to  list  for  taxation  such 
material  in  a  manufactured  or  partly  manufactured  state — 
unless  manufactured  one  year  or  more  previous  thereto — as  it 
was  not  the  intention  of  the  legislature  to  tax  the  labor,  skill 
and  capital  which,  when  in  combination  with  the  raw  mate- 
rial, produced  the  manufactured  article.  Sebastian  v,  Ohio 
Candle  Co.,  27  Ohio  St.  459. 

The  question  therefore  recurs,  were  Sohn  &  Co.,  for  pur- 
poses of  taxation,  merchants  under  section  2740,  or  manufac- 
turers under  section  2742  of  the  Revised  Statutes?  By  "  Sec. 
2740.  Every  person  who  shall  own  or  have  in  his  possession, 
or  subject  to  his  control,  any  personal  property  within  this 
State,   with  authority    to  sell  the    same,   which  shall    have 
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been  purchased  either  in  or  out  of  this  State,  with  a  view  to 
being  sold  at  an  advanced  price  or  profit,  or  which  shall  have 
been  consigned  to  him,  from  any  place  out  of  this  State,  for 
the  purpose  of  being  sold  at  any  place  within  this  State,  shall 
be  held  to  be  a  merchant/* 

And  under  "  Sec.  2742.  Every  person  who  shall  purchase, 
receive,  or  hold  personal  property  of  any  description,  for  the 
purpose  of  adding  to  the  value  thereof  by  any  process  of 
manufacturing,  refining,  rectifying,  or  by  the  combination  of 
different  materials,  with  a  view  of  making  a  gain  or  profit  by 
so  doing,  shall  be  held  to  be  a  manufacturer." 

In  both  definitions  there  is  the  common  element  of  purchas- 
j^ATOFACT^^  ing  personal  property,  with  a  view  of  making  a 
IJ^5^S^'  gain  or  profit.  But  the  definition  of  a  manufac- 
turer contemplates  the  attainment  of  such  object  by  adding 
to  the  value  of  the  property  after  purchase,  by  some  process 
or  combination  with  other  materials,  while  the  merchant  is 
supposed  to  get  his  advanced  price  or  profit  by  selling  the 
article  as  it  is,  without  subjecting  it  to  any  change  by  hand, 
by  machinery,  or  by  art.  The  material  entering  into  the  man- 
ufactured article  may  be  modified,  more  or  less,  in  its  identity-, 
as  it  passes  through  the  several  stages  of  a  manufacturing 
process  ;  but  the  merchant  deals*  in  the  manufactured  article 
itself,  or  its  constituents,  by  buying  and  selling  them  in  the 
same  condition  in  which  he  purchases  them.  His  business  is 
that  of  exchanges,  and  not  of  making  or  fabricating  from  raw 
materials. 

The  occupation  of  the  defendants  in  error  was,  we  think, 
poHK  PACKER  csscntially  that  of  manufacturers.  By  the  use  of 
HEi^^^MAwu-  ^QQjg^  implements,  and  mechanical  devices ;  by  sub- 
jecting the  slaughtered  animals  to  divers  processes,  running — 
some  of  them — ^through  several  months;  by  a  combination 
with  various  materials  and  ingredients  requiring  skill,  care 
and  attention,  products  were  obtained  in  the  form  of  pork, 
lard  and  cured  meats,  to  which  may  appropriately  be  applied 
the  term  "  manufactured  articles."  The  original  substance, 
though  not  destroyed,  was  so  transformed  through  art  and 
labor  that  without  previous  knowledge  it  could  not  have 
been  recognized  in  the  new  shape  it  assumed,  or  in  the  new 
uses  to  which  it  was  applied.  One  who  produces  such  results 
may  as  correctly  be  designated  a  manufacturer  as  he  who 
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buys  lumber,  and  planes,  tongues,  grooves,  or  otherwise 
dresses  the  same  ;  or  as  he  who  by  a  simple  process  makes 
sheets  of  batting  from  cotton ;  or  as  he  who  buys  fruit  and 
preserves  the  same  by  canning — all  of  whom  have  been  held 
to  be  manufacturers,  and  taxed  as  such,  under  the  internal 
revenue  laws  of  the  United  States.  9  Internal  Revenue 
Record,  193;  5  Id.  180;  Internal  Revenue  Decisions,  117, 
No.  171.  And  as  to  the  article  of  ice,  to  which  reference  has 
been  made  in  argument,  he  is  not  inappropriately  termed  a 
manufacturer  who  produces  artificial  ice  by  the  method  of 
vaporization  and  expansion.  The  dressed  lumber,  cotton  bat- 
ting, canned  fruits,  and  artificial  ice,  though  but  slightly 
changed  from  the  original  material,  could  not,  we  think,  be 
properly  classified  as  unmanufactured  goods.  Indeed,  the 
term  manufacture  has  been  extended  to  include  every  object 
upon  which  art  or  skill  can  be  exercised,  so  as  to  afford  pro- 
ducts fabricated  by  the  hand  of  man,  or  by  the  labor  which 
he  directs.    Curtis  on  Pat.  §  74. 

During  the  past  forty  years  the  business  of  slaughtering  and 
meat  packing,  from  a  small  beginning,  has  grown  to  such  mag- 
nitude that  it  is  now  ranked  as  one  of  the  great  industries  of 
the  country.  It  is  placed  in  our  Federal  Census  among  the 
mechanical  and  manufacturing  industries  of  our  large  cities. 
In  its  different  departments  the  aid  of  science,  and  art,  and 
inventive  talent  has  been .  invoked,  and  new  and  improved 
methods  have  been  devised  for  facilitating  and  perfecting  its 
various  processes.  "  The  perfection  of  manufacturing,"  it  has 
been  said,  "  consists  in  the  being  able  to  effect  the  wished-for 
changes  in  the  raw  material,  with  the  least  expenditure  of 
labor  or  at  the  least  cost.'*  With  such  a  test  alone  there 
would  be  no  hesitation  in  ranking  this  industry,  in  its  present 
advanced  state,  among  our  most  effective  branches  of  manu- 
facture. 

These  views,  it  may  be  urged,  are  in  conflict  with  the  de- 
cision of  the  court  in  Jackson  v.  The  State,  15  Ohio,  652.  The 
facts  in  that  case  appear  to  be  meagrely  reported.  The 
appellant,  who  was  a  citizen  of  the  State  of  Pennsylvania, 
"  engaged  in  the  business  of  purchasing,  slaughtering  and  pack- 
ing pork  for  transportation  and  sale,*'  at  Columbus,  Ohio. 
Hitchcock,  J.,  was  "  not  prepared  to  say,"  that  a  person  so 
cj^gaged  was  a  manufacturer  within  the  meaning  of  the  statute. 

9  Cor.  Gas.— 27 
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We  are,  however,  satisfied,  that  if  the  facts  had  been  the  same 
as  in  the  case  at  bar,  if  there  had  been  in  the  year  1846  the 
same  perfection  in  the  art  of  packing  and  curing  meats  which 
has  since  been  reached  and  now  exists,  Jackson  would  have 
been  held  to  be  a  manufacturer  and  not  a  merchant 

The  conclusion  to  which  we  have  arrived  is,  that  Sohn  & 
Co.  were  manufacturers ;  that,  as  such,  they  made  proper 
retutn  to  the  assessor  of  the  personal  property  of  the  firm  sub- 
ject to  taxation ;  that  the  addition  to  their  return  by  the  board 
of  equalization  was  illegal ;  and  that  the  district  court  did  not 
err  in  rendering  judgment,  that  the  county  treasurer  be  per- 
petually  enjoined  from  collecting  any  tax  upon  the  addition 
so  made  by  that  board. 

Judgment  affirmed. 


Knickerbocker  Ice  Company 

V. 

People. 

(99  New  York  Reports,  181.) 

A  corporation  oi^nized  under  the  act  of  1855  (chap.  301,  Laws  of 
1855),  extending  the  operation  of  the  General  Manufacturing  Act  (chap. 
40,  Laws  of  1848),  by  authorizing  the  formation  of  corporations  "for  the 
purpose  of  collecting,  storing,  and  preserving  ice,  of  preparing  it  for  mar- 
ket, of  transporting  it,  .  .  .  and  of  vending  the  same,"  and  whose  busi- 
ness is  confined  to  the  purposes  expressed  in  the  act,  is  not  a  manufactur- 
ing corporation,  and  so  is  not  within  the  provision  of  the  act  providing  for 
the  taxation  of  certain  corporations  (§  3,  chap.  542,  Laws  of  1880,  as 
amended  by  chap.  361,  Laws  of  1881),  which  exempts  manufacturing  cor- 
porations from  the  operation  of  the  act,  and  such  corporations  are  taxa- 
able  under  said  act. 

The  provision  of  the  said  act  of  1855  (§  2),  giving  to  the  corporations 
organized  under  it  the  privileges  conferred  by  the  act  of  1848,  was  not  in- 
tended to  put  them,  in  all  respects,  upon  the  same  footing  as  manufactur- 
ing corp)prations,  and  does  not  exempt  them  from  taxation.  The  exemp- 
tion is  limited  to  corporations  which  are  in  fact  manufacturing  corpora- 
tions, and  carry  on  manufacture. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judical  department,  entered  upon  an 
order  made  the  first  Tuesday  of  May,  1884,  which  affirmed  a 
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judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.     (Reported  below,  32  Hun.  475.) 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Matthew  Hale  for  appellant. 

D.  O'Brien,  attorney-general,  for  respondent. 

Danforth,  J. — This  action  was  brought  to  recover  State 
taxes  for  the  year  ending  November  i,  1881,  under  the  pro- 
visions of  chapter  542,  Laws  of  1880,  section  3,  as  facts. 
amended  (Laws  of  1881,  chap.  361),  and  also  for  the  penalty 
prescribed  (Laws  of  1881,  supra,  §  2),  for  their  non-payment. 
The  answer,  in  substance,  avers  that  the  defendant  "  is  a  man- 
ufacturing corporation,  carrying  on  manufacture  within  this 
State,"  and  therefore,  exempt  from  such  imposition  by  the 
very  terms  of  the  statute  {supra).  Upon  trial  of  the  issue  be- 
fore a  referee,  it  appeared  that  the  defendant  was  a  corpora- 
tion organized  under  the  Manufacturing  Act  of  this  State 
(Laws  of  1848,  chap.  40);  and  in  pursuance  of  an  act  passed 
April  12,  1855  (Laws  of  1855,  chap  301),  to  extend  the  opera- 
tion of  said  act  of  1848 ;  that  its  business  was  **  collecting  ice 
from  the  Hudson  River  and  Rockland  Lake,  storing,  preserv- 
ing and  preparing  it  for  sale ;  transporting  it  to  the  city  of 
New  York  or  elsewhere  and  vending  the  same,"  and  the  ref- 
eree found  that  the  defendant  was  not  a  manufacturing  cor- 
poration carrying  on  manufacture.  If  this  finding  is  correct, 
judgment  properly  followed  the  prayer  of  the  complaint. 

The  business  of  the  defendant  is  described  in  language 
found  in  its  articles  of  association,  and  for  the  ice  compaiit 
doing  of  which  it  was  organized.  The  perform-  tuLr."^^^*^ 
ance,  therefore,  corresponds  with  its  license,  and  while  the 
phrase  by  which  the  incorporation  was  effected  might  not  be 
important,  we  cannot  fail  to  see  that  neither  it  nor  its  opera^ 
tions  are  in  any  way  concerned  with  the  manufacture  or  sale 
of  an  artificial  product.  Its  dealing  is  with  "  ice,"  as  an  ex- 
isting article,  not  the  manufacture  or  production  of  ice  by 
combination  of  materials,  or  the  application  of  forces,  or 
otherwise.  It  collects,  stores,  and  preserves  that  which  nat- 
ural causes  created  and  which  other  natural  causes  would  de- 
stroy and  waste.  It  seeks  only  to  hold  these  last  in  check. 
Similar  applications  would  equally  apply  to  water,  fruit,  sand, 
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gravel,  coal,  and  other  natural  productions.  Water  might  be 
improved  by  filtration,  fruit  by  judicious  pruning  of  the  tree 
or  vine,  or  protection  by  glass,  sand  and  gravel  by  screening, 
cobble-stones  by  selection,  and  coal  by  breaking,  and  each,  by 
various  processes,  stored  until  the  season  of  demand,  when, 
having  been  "  collected,  stored,  preserved  and  prepared  for 
sale,"  the  natural  articles  and  no  other  would  be  put  upon  the 
market. 

No  doubt  ice  may  be  manufactured  and  frigoric  eflFects  pro- 
duced by  artificial  means.  Corporations  exist  for  that  pur- 
pose and  come  literally  within  our  manufacturing  laws. 
Their  methods  in  no  respect  resemble  those  of  the  defendant 
Its  tools  and  implements  are  for  convenience  in  handling  and 
marketing  a  product,  and  not  at  all  for  making  it.  Many 
cases  are  cited  by  the  learned  counsel  for  the  appellant,  but 
we  find  none  so  comprehensive  as  to  include  this  case.  They 
all,  so  far  as  they  have  any  application,  require  the  produc- 
tion of  some  article,  thing,  or  object,  by  skill  or  labor,  out  of 
raw  material,  or  from  matter  which  has  already  been  sub- 
jected to  artificial  forces,  or  to  which  something  has  been 
added  to  change  its  natural  condition.  Whether,  therefore, 
the  words  of  exemption  in  the  act  of  1881  (supra)  are  taken  in 
their  usual  and  ordinary  sense,  or  according  to  their  legal  in- 
terpretation (Gas-light  Co.  v.  Brooklyn,  89  N.  Y.  409),  they 
do  not  include  the  defendant.  The  statute  (Laws  of  1855, 
supra),  under  which  the  existence  of  the  defendant  was  made 
possible,  seems  to  require  the  same  conclusion.  By  it  the 
Manufacturing  Act  of  1848  (supra)  was  extended  so  as  to  per- 
mit the  formation  of  such  a  company.  It  became  a  law  on 
the  1 2th  of  April,  1855,  and  on  the  19th  day  of  the  same 
month  the  defendant  was  organized,  and  its  object,  as  above 
described,  follows  literally  the  language  of  the  act.  We  have, 
therefore,  both  a  practical  and  a  legislative  interpretation  of 
the  earlier  act — that  of  1848.  The  defendant  did  not  rely 
upon  it  in  describing  the  purpose  for  which  the  company  was 
to  be  formed,  and  it  cannot  be  assumed  that  the  later  act 
would  have  been  passed  if,  in  the  opinion  of  the  legislature,  it 
did  not  provide  for  a  new  subject  No  doubt  it  is  the  prov- 
ince of  the  court  to  declare  what  the  law  is,  but  where  there 
are  two  statutes  relating  to  the  same  general  purpose,  they 
are  both  to  be  considered  and  each  construed  in  the  light  of 
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the  Other.  Here  the  act  of  1855  may  be  regarded  as  a  leg- 
islative declaration  that  the  object  to  which  it  was  directed 
was  not  included  in  the  act  ol  1848.  it  is,  however,  provided, 
that  a  corporation  organized  under  the  act  of  1855  {supra^  %  2), 
shall  be  entitled  to  the  privileges  conferred  by  the  act  of  1848 
{supra),  and  hence  the  learned  counsel  for  the  appellant  argues 
that  a  legislative  intent  may  be  implied  to  put  it  on  the  same 
footing  in  all  respects  as  a  manufacturing  corporation.  This 
does  not  toUow.  Equality  under  that  act  is  provided  for,  but 
nothing  more.  Exemption  from  taxation  is  not  given  by  it 
That  subject  is  regulated  by  the  statute  under  which  this 
action  was  brought  (Laws  of  1881,  supra),  and  it  is  limited  to 
corporations  which  are  in  fact  manufacturing  corporations, 
and  do  carry  on  manufacture.  We  think  the  defendant  is  of 
a  different  character. 

The  judgment  appealed  from  should  therefore  be  affirmed. 

All  concur. 

Who  are  not  Manufacturers. — One  who  carries  on  the  business 
of  buying  timber  and  converting  it  into  lumber  is  a  manufacturer,  and  not 
a  trader.  State  7/.  Chadbourn,  80  N.  C.  479.  A  gas  company  is  a  manu- 
facturing company.  Commonwealth  v,  Lowell  G.  L.  Co.,  12  Allen,  Mass. 
75 ;  Williams  v,  Rees,  2  Fed.  Repr.  882.  An  aqueduct  company  is  not  a 
manufacturer,  although  it  uses  filters  and  screens  in  preparing  its  water  for 
circulation  through  mains  into  a  city.  Dudley  z/.  Jamaica  Pond  A.  Co.,  100 
Mass.  183.  *'  But  an  aqueduct  company  manufacturers  nothing,"  said  the 
court.  "  Nothing  is  put  into  the  article  which  it  supplies  to  change  its 
natural  condition,  and  the  whole  operation  of  the  water-works  is  designed 
merely  to  keep  foreign  substances  from  mingling  with  it."  An  ice  cream 
confectioner  is  not  a  manufacturer.  New  Orleans  v,  Mannassier,  32  La. 
Ann.  1075.  "  We  cannot  assent  to  the  proposition,"  said  the  court "  that  a 
person  making  and  selling  ice-cream  is  a  manufacturer  in  the  sense  of  the 
law,  or  in  any  other  sense  of  the  word.  The  attempt  to  magnify  a  confec- 
tionery, which  is  defendant's  business,  into  a  manufacture  must  fail.  We 
are  told  that  any  one  seeing  the  steam  engine,  complicated  apparatus,  and 
large  force  needed  to  produce  defendant's  goods,  would  at  once  conclude 
that  he  is  a  manufacturer.  With  as  much  force  it  might  be  said  that  any 
one  visiting  the  mammoth  kitchen  of  the  Grand  Union  Hotel  at  Saratoga, 
together  with  their  myriads  of  employees  and  their  colossal  apparatus, 
would  at  once  magnify  the  cooks  and  pastrymen  into  manufacturers." 
In  People  v,  N.  Y.  Floating  Dry  Dock  Co.,  63  How.  Pr.  451,  it  is  decided 
that  the  builder  and  repairer  of  vessels  is  a  ship-carpenter,  or  builder,  and 
not  a  manufacturer. 

Undoubtedly  in  a  certain  broad  sense  any  builder  may  be  called  a  manu- 
facturer— that  is,  he  takes  raw  material,  and,  either  by  hand  or  machinery, 
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fashions  it  into  shape  for  use.  But  this  is  not  what  is  ordinarily  and  gen- 
erally understood  as  meant  by  "  manufacturing/' — and  it  is  in  the  general 
ordinary  sense  that  "  manufacturing"  is  to  be  taken  in  a  tax  law,  or  other 
statute. 


The  Galveston  Wharf  Co. 

V. 

The  City  of  Galveston. 

(63  Texas  Reports,  14.) 

The  decree  of  the  District  Court  of  Brazoria  County,  rendered  April  i. 
1869,  in  the  case  of  The  City  of  Galveston  v.  The  Galveston  Wharf  Com- 
pany, consolidating  the  interests  of  the  respective  parties  thereto,  vested 
the  undivided  one  third  of  the  property  of  the  consolidated  wharf  com- 
pany in  the  city  of  Galveston,  with  the  exception  of  certain  property 
specified  in  the  decree.  Said  one  third  interest  was  represented  by  one 
third  of  the  stock  of  the  consolidated  company. 

The  effect  of  said  decree  was  to  vest  in  the  city  of  Galveston,  not  only 
the  right  to  receive  one  third  of  the  dividends  accruing  to  the  wharf 
company,  but  the  further  right  to  one  third  of  the  entire  property  of  the 
company  as  consolidated ;  it  being,  however,  subject  to  the  control  of  the 
Galveston  Wharf  Company  for  the  uses  and  purposes  for  which  the  con- 
solidation was  made. 

The  power  to  alienate  one  third  of  the  wharf  company  property,  which 
was  reserved  to  the  city  in  said  decree,  is  inconsistent  with  any  other  re- 
lation to  the  one  third  interest  than  that  of  ownership  by  the  city. 

Said  decree  clothes  the  wharf  company  with  a  power  to  be  exercised  in 
the  management  of  said  one  third  interest,  through  a  directory  to  be 
selected,  in  which  the  city  of  Galveston  is  to  be  represented  as  provided 
by  said  decree. 

The  fact  that  compensation  is  received  for  the  use  of  a  wharf  across 
which  the  commerce  of  a  country  passes  does  not  divest  it  of  its  public 
character. 

Sec.  I,  art.  8,  of  the  State  constitution,  which  enumerates  certain  prop- 
erty which  is  exempt  from  taxation,  cannot  be  construed  to  subject  all 
property  not  specified  to  taxation ;  that  section  simply  indicates  the 
character  of  things  and  the  uses  to  which  they  must  be  appropriated  in 
order  to  entitle  them  to  the  exemption. 

In  the  absence  of  any  statute  controlling  the  subject,  such  property  as 
a  municipal  corporation  owns  and  uses  for  a  public  purpose  is  not  aflfected 
by  general  laws  regulating  taxation. 

The  city  of  Galveston  owns  such  a  beneficial  interest  in  the  property  of 
the  Galveston  Wharf  Company,  and  of  the  dividends  to  arise  from  its 
use,  as  renders  it  improper  for  the  city  to  impose  taxes  which  would  or- 
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dinarily  deprive  the  city  of  a  part  of  thci  dividends  of  the  company  which 
it  is  entitled  to  receive. 

The  two  thirds  interest  owned  by  the  wharf  company  is  subject  to 
State  and  municipal  taxation. 

The  rights  of  the  city  of  Galveston  and  of  the  wharf  company,  in  re- 
spect to  dividends,  resulting  from  the  fact  that  the  interest  of  one  is  tax- 
able, and  that  of  the  other  is  not,  must  be  adjusted  as  would  the  rights  of 
persons  holding  shares  of  stock  in  other  corporations,  except  that  the  city 
cannot  diminish  the  dividends  by  the  iipposition  of  a  tax  in  its  own  favor 
not  authorized  by  law. 

An  injunction  properly  issued  to  restrain  the  city  of  Galveston  from, 
collecting  taxes  on  its  interest  in  the  property  of  the  Galveston  Wharf 
Company. 

Appeal  from  Galveston.  Tried  below  before  Hon.  Wm. 
H.  Stewart. 

The  opinion  states  the  case. 

BallingeTy  Mott  &  Terry ^  and  Trezevant  &  Franklin  for  ap- 
pellant. 

James  B.  Stubbs  for  appellee. 

Stayton,  a.  J. — The  nature  and  result  of  this  action  is 
correctly  stated  in  the  brief 'of  counsel  for  appellant  as  fol- 
lows :  Facts. 

"  Suit  was  brought  by  the  Galveston  Wharf  Company,  a 
corporation  chartered  in  1854,  against  the  city  of  Galveston, 
to  enjoin  the  sale  of  certain  property  advertised  for  sale  for 
the  payment  of  taxes  to  the  city  of  Galveston  from  the  wharf 
company,  so  far  as  the  taxes  were  assessed  on  the  one  third 
interest  in  certain  wharf  property  in  possession  of  the  com- 
pany, under  compromise  between  the  city  and  the  company, 
confirmed  by  the  legislature,  on  the  ground  that  the  said 
interest  is  the  property  of  the  city,  in  trust  for  its  present 
and  future  inhabitants,  and  is  used  only  for  public  purposes, 
and  not  taxable  by  the  constitution  and  laws  of  the  State. 
An  injunction  was  granted  against  the  enforcement  of  the 
tax  by  the  district  judge  of  Harris  County,  in  the  absence  of 
the  district  judge  of  Galveston  County.  But  on  the  trial  of 
the  case  before  the  latter  judge  the  injunction  was  dissolved 
and  the  suit  dismissed.  There  were  various  other  injunc- 
tions to  the  tax  as  levied  by  the  city,  all  of  which  were  over- 
ruled by  the  judgment  below,  and  some  of  which  cannot  be 
considered,  owing  to  a  failure  to  obtain  the  signature  of  the 
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judge  to  the  statement  of  facts.  So  far  as  the  case  is  pre- 
sented  for  review  by  this  court,  the  pleadin]g^s  and  special 
agreement  of  the  parties  concurred  in  the  facts." 

The  petition  sets  out  very  fully  the  history  of  the  grant  to 
M.  B.  Menard,  on  which  is  situated  the  city  of  Galveston, 
through  which  and  subsequent  legislation  conflicting  claims 
to  the  flats  and  wharf  privileges  arose  between  the  city  of 
Galveston  and  others,  who  were  claiming  through  the  grant 
to  Menard,  out  of  which  grew  the  suit  which  was  decided  in 
this  court  in  1859.  A  full  history  of  that  case  and  the  ques- 
tions involved  and  decided  will  be  found  in  City  of  Galves- 
ton V,  Menard,  23  Tex.  349. 

The  ownership  of  the  soil  in  the  flats  in  front  of  the  lots 
out  of  the  channel  was  held,  in  that  case,  to  be  in  Menard 
and  his  vendees,  who  were  declared  to  have  the  right  to  de- 
vote it  to  wharf  or  other  like  purposes,  free  from  the  control 
of  the  public,  under  the  qualification  incident  to  all  property ; 
that  it  was  not  to  be  so  used  as  to  be  a  common  nuisance, 
and  at  the  same  time,  in  view  of  the  purposes  for  which  the 
grant  to  Menard  was  made,  it  ^fas  held  that  the  city  had  a 
like  right  to  build  and  control  wharves  in  front  of  the  streets 
of  the  city,  which  might  be  extended  to  or  over  the  flats  to 
the  channel. 

Within  a  year  after  the  decision  was  made  in  the  case  of 
The  City  of  Galveston  v,  Menard,  a  suit  was  brought  by  the 
city  of  Galveston  against  the  Galveston  Wharf  Company, 
which  has  been  organized  pending  the  prior  litigation,  and 
was  composed  of  the  owners  of  wharves  sued  in  the  former 
case,  and  other  owners  of  wharves  and  wharf  property. 
That  action  was  transferred  to  Brazoria  County,  where  it 
was  pending  until  April  i,  1869,  when,  by  agreement  of  par- 
ties, a  consent  decree  was  entered  by  the  district  court  of 
that  county,  which  was  intended  by  the  parties  to  be  a  full 
settlement  and  compromise  of  all  matters  in  controversy  be- 
tween the  city  of  Galveston  and  the  Galveston  Wharf  Com- 
pany. The  decree  thus  rendered  was  confirmed  by  an  act  of 
the  legislature  of  June  23,  1870.  There  therefore  arises  no 
question  as  to  the  binding  force  and  eflfect  of  that  decree, 
which  might  arise  but  for  the  confirmatory  act. 

The  assignment  of  errors  are  as  follows : 

I.  "  The  court  erred  in  its  judgment  in  holding  that  the 


Digitized  by 


Google 


GALVESTON  WHARF  CO.  V.  CITY  OF  GALVESTON.        425 

interest  or  share  of  the  city  of  Galveston  in  the  property 
assessed  and  taxed  by  the  city  of  Galveston  is  subject  to  tax- 
ation  by  the  city  of  Galveston." 

2.  "  The  court  erred  in  its  judgment  in  holding  that  the 
sale  against  which  the  writ  of  injunction  was  sued  out  could 
lawfully  be  made  to  satisfy  taxes  assessed  by  the  city  of  Gal- 
veston on  its  own  interest,  held  in  trust  for  the  public,  in  the 
property  assessed  by  it  for  taxes." 

3.  "  Because  the  interest  of  the  city  of  Galveston  in  the 
wharf  property,  the  subject  of  controversy,  is  held  by  the  city 
of  Galveston  in  trust  for  its  present  and  future  inhabitants, 
and  solely  for  public  purposes,  as  authorized  by  the  legisla- 
ture of  the  State,  and  is  not  lawfully  subject  to  taxation  by 
the  city  of  Galveston,  the  court  erred  in  its  judgment  in  hold- 
ing the  same  liable  to  such  taxation." 

The  question  which  arises  is :  Has  the  city  such  interest  in 
the  one  third  interest  in  the  property  sought  to  be  taxed  as 
exempts  it  from  taxation  by  the  city? 

The  character  of  interest  held  by  the  city  in  the  Galves- 
ton Wharf  Company's  property  depends  on  the  true  con- 
struction to  be  given  to  the  decree  of  the  District  Court  for 
Brazoria  County  before  referred  to. 

So  much  of  that  decree  as  is  necessary  to  an  examination 
and  determination  of  that  question  is  as  follows : 

"  It  is  considered,  ordered,  adjudged,  and  decreed  by  the 
court  that  the  present  capital  stock  of  the  Galveston  Wharf 
Company,  consisting  of  twelve  thousand  four  hundred  and 
forty-four  shares  of  stock  of  $100  per  share,  amounting  in  the 
aggregate  to  $1,244,400,  shall  be  increased  the  full  one  half 
thereof,  viz. :  by  six  thousand  two  hundred  and  twenty-two 
shares  of  $100  each,  amounting  to  the  sum  of  $622,200,  which 
said  stock  of  said  sum  of  $622,200  shall  be  the  property  of 
the  mayor,  aldermen,  and  inhabitants  of  the  city  of  Galveston 
and  the  same  shall  stand  and  remain  on  the  books  of  said 
company  as  the  property  of  said  mayor,  aldermen,  and  inhab- 
itants of  the  city  of  Galveston ;  and  the  equal,  undivided  one 
third  of  the  property  of  said  company,  to  be  consolidated 
and  vested  in  it  by  this  decree,  shall  be  owned  by  said  city, 
and  represented  by  its  said  stock;  and  the  said  stock,  and  the 
rights  and  interests  therein,  and  in  said  property,  of  said 
mayor,  aldermen,  and  inhabitants  of  the  city  of  Galveston, 
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shall  be  in  trust  for  the  present  and  future  inhabitants  of  the 
city  of  Galveston,  and  all  and  every  part  thereof  shall  be 
alienable,  and  not  subject  to  conveyance,  assignment,  trans- 
fer, pledge,  mortgage,  or  any  liability  for  debt  whatever,  in 
any  other  manner  than  by  the  vote  of  four  fifths  of  all  the 
qualified  voters  of  said  city  in  favor  of  some  clear  and  spe- 
cific proposition  therefor.  The  dividends  and  net  earnings 
of  said  stock  shall  be  regularly  paid  to  said  mayor,  aldermen, 
and  inhabitants  of  the  city  of  Galveston,  to  be  disbursed  and 
expended  for  the  public  good  and  benefit  of  said  present  and 
future  inhabitants  of  said  city." 

Said  decree  then  proceeds  to  fix  the  respective  representa- 
tion and  rights  of  said  city  and  company  on  the  board  of 
directors,  giving  the  city  three  directors  in  said  board  of 
nine^one  to  be  the  mayor,  and  one  of  the  committee  on 
finance,  another  an  alderman,  and  the  third  an  alderman  or 
citizen,  but  to  be  elected  by  the  council.  And  said  decree 
further  provides : 

**  In  consideration  of  all  which,  it  is  further  agreed  be- 
tween the  parties,  and  is  now  considered,  ordered,  adjudged^ 
and  decreed  by  the  court,  that  all  the  property,  rights,  and 
claims  of  every  kind  and  description  (except  certain  lots  and 
property  hereinafter  specified)  of  the  said  Galveston  Wharf 
Company,  and  also  all  the  right,  title,  interest,  and  claim  of 
every  kind  and  description  whatsoever  of  the  said  mayor, 
aldermen,  and  inhabitants  of  the  city  of  Galveston,  in  and  to 
all  the  land  and  ground  extending  from  the  shore  or  ordinary 
high-water  mark  of  the  island  of  Galveston  to  the  channel  of 
the  bay  or  harbor,  from  and  including  the  street  known  on 
the  map  and  plan  of  said  city  of  Galveston  as  Ninth  Street, 
on  the  east,  to  and  including  the  street  known  as  Thirty-first 
Street,  on  the  west,  including  all  the  ground  known  as  the 
Flats  within  said  limits,  and  also  all  rights,  capacity,  powers, 
and  claims  of  said  plaintiffs  to  build  and  erect  wharves  and 
take  and  receive  wharfage  therefor,  at  the  end  of  streets  now 
or  hereafter  running  or  extending  to  said  channel,  be  and  the 
same  are  hereby  vested  in  the  said  Galveston  Consolidated 
Wharf  Company,  and  to  be  henceforth  the  corporate  prop- 
erty, right,  and  title  of  the  said  Galveston  Wharf  Company, 
and  owned,  held,  possessed,  controlled,  used,  and  adminis- 
tered by  said  company — all  the  said  united  and  consolidated 
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property,  rights,  and  claims  being  represented  by  said  aggre- 
gate of  $1,866,600 — the  original  two  thirds  thereof  held  by 
the  present  stockholders,  and  one  third  by  the  said  plaintiff 
in  trust  as  aforesaid.** 

Said  decree  further  provided  that  the  result  of  certain  suits 
then  pending  should  inure  to  carry  out  said  decree  and  com- 
promise, and  also  excepted  from  its  operation  certain  lots  and 
blocks  south  of  Avenue  A,  in  said  city,  and  others  named,  the 
benefit  of  which  was  to  belong  to  the  stockholders  of  said 
company,  prior  to  the  compromise  ;  and  said  decree  further 
provided  as  follows : 

"  It  is  further  the  agreement  and  intention  of  the  parties 
that  this  settlement  shall,  if  practicable,  result  in  and  secure 
the  final  settlement  of  all  controversy,  and  prevent  future 
controversy  in  regard  to  all  the  wharf  privileges  in  front  of  the 
city  of  Galveston,  and  that  the  whole  of  said  wharf  privileges 
shall  be  united  and  consolidated  in  the  present  parties  hereto.** 

The  true  construction  of  this  decree  is  to  be  arrived  at  by 
considering  the  whole  decree,  which  had  for  its  object  the 
settlement  of  the  conflicting  claims  of  the  respective  parties 
to  the  action. 

The  city  was  controverting  the  ownership  of  the  wharf 
company,  claiming  through  Menard,  to  the  property  in  the 
flats,  and  the  resultant  right  to  maintain  wharves ;  and  the 
wharf  company  was  controverting  the  right  of  the  city,  not 
only  to  the  property  in  the  flats,  but  also  the  right  of  the  city 
even  to  use,  for  wharf  purposes,  the  termini  of  its  streets  on 
the  bay. 

The  title  of  the  one  to  property  in  the  soil  embraced  in  the 
flats,  with  the  right  to  use  it  for  wharf  and  other  purposes, 
had  been  practically  determined  by  the  former  suit ;  as  had 
been  the  right  of  the  city  to  use  for  wharf  purposes,  notwith- 
standing  the  ownership  of  the  soil  had  passed  by  the  grant  to 
Menard,  that  part  of  the  flats  at  the  termini  of  its  streets. 

The  last  part  of  the  decree,  above  set  out,  evidences  the  fact 
that  it  was  intended  to  consolidate  and  to  put  into  the  hands 
of  the  Galveston  Wharf  Company  all  the  wharf  privileges 
possessed  by  both  or  either  of  the  contesting  parties ;  and  that 
this  was  done,  both  parties  agree;  but  it  is  claimed  by  the  one 
that  all  the  property  vested  by  the  decree  absolutely  in  the 
wharf  company ;  and  by  the  other,  that  one  third  of  the  entire 
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consolidated  property  not  excepted  from  the  operation  of  the 
decree  vested  in  the  city  of  Galveston,  subject  only  to  the 
use  and  control  by  the  wharf  company  for  the  purposes  for 
which  the  consolidation  was  made. 

The  latter  part  of  the  decree,  in  terms,  vests  in  the  **  Galves- 
ton Consolidated  Wharf  Company"  all  the  property,  rights, 
and  claims  of  every  kind  and  description  (except  certain  prop- 
erty specified)  of  the  Galveston  Wharf  Company  ;  as  did  it  all 
the  right,  title,  interest,  and  claim  of  every  kind  and  descrip- 
tion of  the  city  of  Galveston  in  and  to  all  land  and  ground 
embracing  the  flats  between  and  inclusive  of  Ninth  and 
Thirty-first  streets,  and  also  all  rights,  capacities,  powers,  and 
claims  of  the  city  to  erect  wharves  and  receive  wharfage  at 
the  ends  of  streets  then  extending,  or  to  be  extended,  to  the 
channel;  and  it  declared  those  things  and  rights  "to  be 
henceforth  the  corporate  property,  right,  and  title  of  the  said 
Galveston  Wharf  Company,  and  owned,  held,  possessed,  con- 
trolled, used,  and  administered  by  said  company." 

The  purpose  of  this  part  of  the  decree  was,  evidently,  to 
vest  in  the  consolidated  company,  which,  in  all  instances  but 
one,  is  called  "  The  Galveston  Wharf  Company,"  the  rights, 
even  of  property,  as  well  as  of  use,  which  had  formerly  been 
owned  or  claimed  by  the  wharf  company  and  the  city,  or 
either  of  them,  except  as  limited  on  the  face  of  the  decree. 

The  language  used  seems,  in  many  respects,  suflScient  to 
vest  the  absolute  title  in  all  property  and  rights  to  which  it 
applies  in  the  consolidated  company  ;  but  when  considered 
in  connection  with  the  language  which  imnoiediately  follows, 
it  is  not  inconsistent  with  an  intention  to  give  to  the  stock- 
holders of  the  wharf  company  existing  before  consolidation 
title  to  two  thirds  of  the  property,  and  to  the  city  one  third ; 
all  to  be  under  such  qualified  ownership  and  dominion  of  the 
consolidated  company  as  was  necessary  to  enable  it  to  carry 
out  the  purposes  for  which  the  consolidation  of  the  respective 
interests  was  made. 

The  beneficial  interests  to  accrue  from  profits,  as  well  as 
the  proprietary  interests  which  would  inure  to  the  respective 
parties  in  interest  in  case  of  dissolution  of  tho  Galveston  Wharf 
Company,  are  evidenced  by  the  shares  of  stock  of  which  the 
parties  were  respectively  declared  the  owners  and  holders. 

It  is  not  clear  from  this  part  of  the  decree  whether  the 
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declaration  in  reference  to  the  holding  of  "  one  third  by  the 
said  plaintiff  (the  city)  in  trust  as  aforesaid "  refers  to  the 
shares  of  stock  or  to  the  property  as  well,  but  the  preceding 
part  of  the  decree,  to  which  reference  is  made,  which  relates 
to  the  property  as  well  as  the  shares  of  stock,  renders  it  highly 
probable  that  it  was  in  this  connection  used  in  relation  to  the 
property  as  well  as  the  shares  of  stock ;  it  is,  however,  imma- 
terial in  reference  to  the  matter  under  consideration,  whether 
it  refers  to  one  or  both,  for  in  either  event  the  beneficial  inter- 
est to  arise  from  the  use  of  the  property  would  inure  to  the 
benefit  of  the  "  present  and  future  inhabitants  of  the  city  of 
Galveston." 

Prior  to  this  decree,  it  will  be  remembered  that  there  was 
a  contest  about  the  ownership  of  the  property,  as  well  as  the 
right  to  use  all  or  parts  of  it,  arid  the  latter  part  of  the  decree 
was  evidently  intended  to  settle  that  question  by  vesting,  it 
may  be,  the  absolute  as  well  as  the  qualified  rights  held  by  the 
respective  parties  in  or  to  the  property  in  the  consolidated 
company,  as  a  starting-point  for  the  clear  investiture  of  un- 
questioned  title  in  each  to  shares  in  the  property,  as  well  as 
the  profits  to  be  derived  from  its  use,  to  which,  by  the  agree- 
ment made  the  basis  of  the  decree,  each  party  would  be  en- 
titled. 

The  former  part  of  the  decree  evidences  that  it  was  thought 
such  a  course  was  necessary  before  the  rights  of  the  parties, 
as  they  desired  them  to  exist  in  the  future,  could  by  the  decree 
be  determined. 

The  more  natural  order  would  have  been  to  vest  the  prop- 
erty in  the  consolidated  company  in  the  first  part  of  the 
decree,  and  in  the  subsequent  part  to  have  vested  in  the  re- 
spective parties  the  property  or  rights  which  it  was  agreed 
they  should  severally  own,  if  separate  ownership  was  desired 
or  thought  necessary. 

However  this  may  be,  the  order  in  which  things  were  done 
by  the  decree  cannot  control  its  construction ;  for  the  true 
inquiry  is.  What  does  the  entire  decree  show  was  the  declara- 
tion of  law  made  on  the  agreement  of  the  parties  as  to  the 
rights  of  the  respective  parties  ? 

The  first  part  of  the  decree,  after  directing  the  issue  of  ad- 
ditional shares  of  stock  and  determining  the  number  of  share's 
which  each  of  the  parties  should  have,  declares  that "  the 
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equal  undivided  one  third  of  the  property  of  said  company 
Uhe  consolidated  company)  to  be  consolidated  and  vested  in  it 
by  this  decree  shall  be  owned  by  said  city,  and  represented  by 
the  said  stock,  and  the  rights  and  interests  therein,  and  in  said 
property  of  said  mayor,  aldermen,  and  inhabitants  of  the  city 
of  Galveston,  shall  be  in  trust  for  the  present  and  future  inhab- 
itants of  the  city  of  Galveston ;  and  all  and  every  part  thereof 
shall  be  inalienable,  and  not  subject  to  conveyance,  assign- 
ment, transfer,  pledge,  mortgage,  or  any  liability  for  debt 
whatever,  in  any  other  manner  than  by  the  vote  of  four  fifths 
of  all  the  qualified  voters  of  said  city  in  favor  of  some  clear 
and  specific  proposition  therefor." 

This  part  of  the  decree  declares  what  shall  be  the  rights  of 
the  parties  then  before  the  court,  after  the  rights  and  prop- 
erty of  both  were  consolidate'd  and  vested  by  the  decree  in 
the  consolidated  company. 

It  would  seem  that  the  declaration  as  to  how  the  ownership 
should  stand  after  the  property  and  rights  of  both  parties 
should  by  the  decree  be  vested  in  the  one  in  whose  name  the 
business  was  to  be  transacted  in  the  future,  should  control 
that  part  of  the  decree  by  which  the  contemplated  consolida- 
tion was  made. 

Taken  all  together,  the  apparent  intent  of  the  decree  is  to 
vest  in  the  city  of  Galveston  not  only  a  right  to  receive  one 
third  of  the  dividends,  but  also  the  further  right  to  one  third 
of  the  entire  property  of  the  company,  as  consolidated ;  it 
being,  however,  subject  to  the  control  of  the  Galveston  Wharf 
Company  for  the  uses  and  purposes  for  which  the  consolida- 
tion was  made. 

This  view  is  much  strengthened  by  the  fact  that  a  power  is 
recognized,  and  a  method  is  provided,  in  the  decree,  by  which 
not  only  the  right  and  interests  of  the  city  in  the  stock  which 
it  holds,  but  also  in  the  property,  i.e.,  an  undivided  one  third 
of  the  whole  property  consolidated  and  vested  in  the  Galves- 
ton Wharf  Company,  by  the  decree,  may  be  alienated  by  the 
city. 

Such  a  power  of  alienation  is  inconsistent  with  any  other 
relationship  to  the  property  than  that  of  ownership,  it  not 
appearing  that  a  naked  power  was  intended  to  be  conferred. 

The  trust  spoken  of  in  the  decree  is  evidently  one  imposed 
not  only  on  the  Galveston  Wharf  Company,  but  also  on  the 
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municipal  government  of  the  city  of  Galveston  for  the  benefit 
of  the  inhabitants  of  that  city. 

We  are  of  the  opinion  that  the  decree  vests  in  the  city  of 
Galveston  title  to  an  undivided  one  third  of  the  I5J;*^<>'  ^*ti 

VBSTOif  TO 

property  consolidated  by  the  decree,  and  that  it  ^^  ^^''* 
clothes  the  wharf  company  with  a  power  to  be  exercised  in 
its  management  through  the  directory  to  be  selected  in  which 
the  city  is  to  be  represented  as  provided  by  the  decree. 

Section  i,  article  8,  of  the  constitution,  in  providing  for  tax- 
ation, seems  to  exempt  all  property  belonging  to  municipal 
corporations  from  taxation ;  but  section  9,  article  11,  provides : 
"  The  property  of  counties,  cities,  and  towns  owned  and  held 
only  for  public  purposes,  such  as  public  buildings  and  sites 
therefor,  fire-engines  and  the  furniture  thereof,  and  all  prop- 
erty used  or  intended  for  extinguishing  fires,  public  grounds, 
and  all  other  property  devoted  exclusively  to  the  use  and 
benefit  of  the  public,  shall  be  exempt  from  forced  sale 
and  from  taxation." 

It  is  contended  that  under  this  provision  of  the  constitution, 
even  if  the  one  third  of  the  property  belongs  to  the  city,  it 
is  subject  to  taxation,  because  not  such  property  and  so  used 
as  to  be  entitled  to  the  exemption. 

It  is  property  held  only  for  purposes  essentially  public, 
and  may  be  said  to  be  devoted  exclusively  to  the  use  and 
benefit  of  the  public ;  indeed  it  would  be  hard  to  imagine  a 
use  more  essentially  public  than  is  that  of  a  wharf  cm-     wharf 

,,  iiir  r«  '^  PROPERTY  18  PUT 

which  extends  along  the  front  of  a  city,  and  upon  ]S^^^^k2pt 
which  is  received  a  large  part  of  the  articles  which  ****"  taxation. 
go  to  make  up  the  inward  and  outward  commerce  of  the 
State.  It  is  a  property  which  all  persons  and  vessels  have 
a  right  to  use,  under  proper  regulations,  and  without  the  use 
of  which  the  business  of  the  city  could  not  be  conducted. 
That  compensation  is  received  for  its  use  does  not  withdraw 
from  it  its  public  character.  Dillon  on  Municipal  Corpora- 
tions, 103-113. 

There  may  be  property  owned  by  municipal  corporations 
which  would  be  subject  to  taxation,  but  the  enumeration  of 
certam  things  in  the  section  of  the  constitution  quoted,  as 
exempt  from  taxation,  was  not  intended  to  operate  as  a 
declaration  that  things  not  enumerated  were  subject;  but 
simply  to  indicate  the  character  of  things,  and  the  uses  to 
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which  they  must  be  appropriated,  in  order  to  be  entitled  to 
the  exemption. 

The  decree  provides  that  dividends  received  by  the  city 
"  shall  be  disbursed  and  expended  for  the  public  good  and 
benefit  of  said  present  and  future  inhabitants  of  said  city." 

In  the  absence  of  any  law  expressly  providing  otherwise, 
such  property  as  a  municipal  corporation  owns  and  uses  for 
a  public  purpose  is  held  not  to  be  affected  by  general  laws 
regulating  taxation.  Cooley  on  Taxation,  130,  131 ;  Dillon 
on  Municipal  Corporations,  773,  774,  knd  cases  cited  in  the 
notes. 

Many  cases  exist  in  which  examples  are  given  of  the  char- 
acter of  property  and  uses  to  which  it  must  be  put,  when 
owned  by  municipal  corporations,  to  make  it,  within  the 
meaning  of  the  law,  property  "  held  only  for  public  purposes, 
or  devoted  exclusively  to  the  use  and  benefit  of  the  public," 
which,  in  this  case,  it  is  not  deemed  necessary  to  review, 
among  which  are  the  following :  Klein  v.  New  Orleans,  99 
U.  S.  150;  Water  Commissioners  v.  Gaffney,  34  N.  J.  iji; 
Gibson  v.  Howe,  37  Iowa,  170;  Fall  v.  Mayor  of  Marysville, 
19  Cal.  392;  Piper  v.  Singer,  4  S.  &  R.  354;  Directors  of 
the  Poor  v.  School  Directors,  42  Pa.  St.  24 ;  Louisville  v. 
Commonwealth,  i  Duval,  295 ;  Trustees  v.  Champaign  Co., 
76  111.  185. 

The  words  "held  only"  and  "devoted  exclusively,"  used  in 
the  section  of  the  constitution  quoted,  would  seem  to  convey 
the  idea  that  a  municipal  corporation  may  own  property 
which  will  not  be  exempt  from  taxation  ;  if  so,  the  property 
involved  in  this  case  is  not  of  that  character ;  and  it  will  be 
time  enough  to  consider  what  kinds  of  property,  if  any,  be- 
longing to  a  municipal  corporation,  is  subject  to  taxation 
when  a  case  requiring  its  decision  is  presented. 

If,  however,  the  decree  did  not  vest  in  the  city  the  title  to 
one  undivided  one-third  of  the  property  of  which  it  purports 
to  dispose,  there  ca^i  be  no  doubt  that  the  decree  vests  in  the 
city  such  a  beneficial  interest  in  the  property,  and  in  the 
dividends  to  arise  from  its  use,  as  would,  on  principle,  render 
it  improper  for  the  city  to  impose  taxes  which  would  in- 
directly deprive  it  of  a  part  of  the  dividends,  which,  under 
the  decree,  it  was  evidently  intended  the  city  should  receive. 

In  other  words,  can  the  city  tax  the  property  to  the  extent 


Digitized  by 


Google 


GALVESTON  WHARF  CO.  V,   CITY  OF  GALVESTON.        433 

of  its  beneficial  interest  therein,  when  to  do  so  will  diminish 
its  dividends,  and  in  addition  to  this  incur  the  increased  ex 
pense  of  collecting  the  tax. 

In  our  opinion,  it  might  just  as  well  tax  any  other  property 
it  owns,  and  pay  the  tax  out  of  its  own  treasury,  with  a  loss 
to  itself  of  the  cost  of  collecting. 

If  the  only  beneficial  interest  of  the  city  be  to  dividends, 
these  cannot  be  declared  and  paid  until  the  expenses  of  oper- 
ating and  keeping  up  the  entire  property  is  first  deducted 
for  dividends  are  not  paid  on  gross  receipts ;  hence,  it  the 
city  can  tax  the  entire  property,  the  tax  so  levied  and  col- 
lected must  be  deducted  before  a  dividend  is  paid,  and  thus 
the  dividend  be  diminished. 

A  power  to  tax,  under  such  circumstances,  involves  the 
power  of  a  municipal  corporation  to  tax  itself  or  its  own 
property,  which  it  certainly  cannot  do,  for  obvious  reasons. 

There  are  no  equities  arising  in  favor  of  the  city  from  the 
fact  that  the  dividends  which  the  city  will  receive  are  dimin- 
ished by  the  taxes  paid  to  the  city  on  the  interest  of  the 
wharf  company  in  the  property,  for  the  city  receives  the  en- 
tire tax,  and  only  accounts  for  one-third  of  it  in  receiving  a 
diminished  dividend,  caused  by  this  tax,  as  do  the  other 
stockholders. 

If  the  dividends  of  the  city  will  be  diminished  by  the  pay- 
ment  of  State  and  county  taxes  on  the  interest  owned  by  the 
wharf  company,  this  furnishes  no  reason  to  sustain  the  impo- 
sition of  an  unauthorized  tax.  It  is  true  that  the  taxation  of 
two-thirds  of  the  property,  which,  under  the  decree,  is  the 
interest  of  the  wharf  company,  by  the  State  and  county,  will 
diminish  the  dividends  which  the  city  will  receive ;  but  this 
results  from  the  fact  that  under  the  law  that  property  is  sub- 
ject to  taxation,  as  is  the  property  of  other  persons,  and  its 
association  in  ownership  with  other  interests  not  subject  to 
taxation  does  not  create  an  exemption  in  its  favor.  No  pro- 
vision is  made,  in  the  decree  for  adjusting  what  may  seem  to 
be  the  equities  of  the  parties  in  reference  to  dividends,  result- 
ing from  the  fact  that  the  part  of  the  property  owned  by  the 
wharf  company  is  subject  to  taxation,  while  the  part  owned 
by  the  city  is  not ;  but  in  the  absence  of  some  such  provision, 
the  rights  of  the  parties  would  have  to  be  adjusted  in  refer- 
ence   to  dividends,  as  would  the  right  of  persons  holding 

9  Cor.  Cas. — 2& 
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shares  of  stock  in  other  corporations,  except  that  the  city 
cannot  diminish  the  dividends  by  the  imposition  of  a  tax  in 
its  favor  not  authorized  by  law. 

The  rights  of  the  parties,  in  respect  to  such  matters,  rest  as 
fixed  by  the  decree,  which,  having  been  confirmed  by  the 
legislature,  must  be  held  to  indicate  the  will  of  the  law-mak- 
ing power,  as  fully  as  though  embodied  in  a  statute.  The 
legislature  might  have  withdrawn  from  the  city  the  right  to 
receive  any  dividends  at  all. 

The  court  below  erred  in  dissolving  the  injunction  sued 
out  to  restrain  the  city  from  collecting  the  tax  on  an  undi- 
vided one-third  of  the  wharf  property,  and  its  judgment  will 
be  here  rendered  perpetuating  the  injunction  heretofore 
granted,  and  adjudging  costs  of  the  court  below  and  of  this 
in  favor  of  the  appellant  against  the  appellee. 

And  it  is  accordingly  so  ordered. 

Reversed  and  rendered. 

Municipal  Property  is  not  Taxable. — That  a  municipal  corpora- 
tion should  for  its  own  purposes  assess  and  collect  from  itself  a  tax  on  its 
own  property  is  ah  absurdity  so  great  that  it  may  be  dismissed  without 
consideration.  Whether  the  State  or  the  United  States  may  tax  municipal 
property,  or  whether  one  municipality  may  tax  the  property  of  another,  are 
questions  of  greater  difficulty.  There  is  a  case  in  i  Duval  (Ky.).  298,  where 
the  following  rule  is  laid  down :  "  Where  property,  such  as  court-house, 
prison,  and  the  like,  which  became  necessary  or  useful  to  the  administration 
of  the  municipal  government,  and  is  devoted  to  that  use,  is  exempt  from 
State  taxation ;  but  whatever  is  not  so  used,  but  is  owned  and  used  by  Louis- 
ville in  its  social  or  commercial  capacity  as  a  private  corporation,  and  for 
its  own  profit,  such  as  vacant  lots,  market-houses,  fire-engines,  and  the  like, 
is  subject  to  taxation,''  and  the  county  judge  was  directed  to  correct  an 
assessment  in  accordance  with  this  principle.  Judge  Dillon,  with  refer- 
ence to  this  decision,  "  ventures  to  observe  that  in  his  judgment  the  ex- 
emption should  have  been  extended  to  all  the  property.  Municipal  cor- 
porations are  not  usually  allowed  to  hold  or  deal  in  property  directly  for 
profit ;  and  this  is  not  the  purpose  for  which  authority  is  given  to  erect 
market-houses  or  wharves,  or  to  purchase  and  own  fire-engines."  2  Dill. 
Mun.  Corp.  §  775.  To  this  it  may  be  added,  that  the  putting  out  of  fires 
and  prevention  of  conflagrations  would  seem  to  make  fire-engines  a  much 
the  instruments  of  a  public  purpose  as  a  court-house  or  jail.  And  it  may 
also  be  questioned  whether  the  taxation  of  any  part  of  the  property  of  a 
municipality  does  not  fall  within  the  reason  stated  by  Judge  Cooley,  thus: 
'*  A  State  may,  if  the  legislature  see  fit,  tax  all  the  property  owned  by  its 
municipal  divisions ;  but  to  do  so  would  render  necessary  new  taxes  to 
meet  the  demand  of  this  tax,  and  thus  the  public  would  be  taxing  itself  in 
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order  to  raise  money  to  pay  over  to  itself,  and  no  one  would  be  benefited 
but  the  ofiicers  employed."    Cooley,  Taxation,  131. 

These  reasons,  however,  hardly  apply  with  as  much  force  to  a  case  where 
one  municipality  owns  property  not  used  for  its  corporate  purposes  in 
another.  Such  was  the  fact  in  West  Hartford  v.  Board  of  Water  Commis- 
sioners, 44  Conn.  361.  To  supply  the  City  of  Hartford  with  water,  the 
Board  bought  a  large  tract  of  land  in  the  neighboring  town  of  West  Hart- 
ford. It  was  held  that  the  portion  used  for  storing  and  supplying  the 
water  was  not  taxable,  but  that  the  unused  portion  was  not  exempt.  And 
in  so  far  as  the  exemption  of  a  part  was  concerned,  it  was  held  not  to 
affect  the  matter  that  the  Board  sold  the  water  to  consumers  and  paid 
interest  on  the  investment  and  incidental  expenses  by  the  water  rents  so 
derived.     • 

In  an  Alabama  case.  Stein  v.  Mayor,  etc.,  of  Mobile,  24  Ala.  591,  the  in- 
terest of  the  lessee  of  a  city  water-works  system  was  held  not  exempt 
from  taxation. 

But  the  general  rule  is  that  municipal  property  is  not  taxable.  People 
V.  Solomon,  51  111.  37;  Directors  v.  School  Directors,  42  Pa.  St  21,  25; 
State  V,  Gaffney,  34  N.  J.  133;  People  v.  Doe,  36  Cal.  220;  People  v, 
Austin,  47  Cal.  353 ;  Gibson  v.  House,  37  Iowa,  168 ;  Trustees  v.  Cham- 
paign Co.,  7  Leg.  News,  160;  Piper  v.  Singer,  4  S.  &  R.  354;  Hall  v, 
Marysville,  19  Cal.  391 ;  Low  v,  Lewis,  46  Cal.  549;  Ft.  Dodge  v.  More, 
37  Iowa,  388. 

The  lands  of  a  county  used  for  a  court  house  and  other  county  purposes 
cannot  be  taxed  by  the  city  in  which  they  are  situated,  nor  are  they  liable 
for  a  street  assessment.    Worcester  Co.  v.  Worcester,  116  Mass.  193. 

A  municipal  corporation  cannot  levy  a  tax  on  bonds  issued  by  the  State 
even  though  they  be  properly  within  th  j  corporation  limits.  It  is  not  to 
be  presumed  that  the  State  intended,  without  an  express  grant  to  that 
effect,  to  confer  upon  a  municipal  corporation  a  power  thus  .to  depreciate 
the  State  securities,  and  do  what  the  State  itself  ought  not  to  be  presumed 
to  have  done,  in  the  absence  of  clear  language  so  declaring.  City  Council 
V,  Dunbar,  50  Ga.  387. 

Special  Exemption  of  Cemeteries  from  Taxation.  Repeal  by 
Subsequent  General  Statute.— Some  of  the  States,  either  by  statute 
or  constitutional  provision,  exempt  cemeteries  from  taxation.  For  exam- 
ple, Missouri,  by  section  6,  article  10,  constitution  of  1875,  provides  that 
"  the  property,  real  and  personal,  of  the  State,  counties,  and  other  muni- 
cipal corporations,  and  cemeteries  shall  be  exempt  from  taxation."  The 
questions  which  arise  in  this  kind  of  litigatibn  are  usually  questions  of 
interpretation  and  construction.  In  State  v.  Wesleyan  Cemetery  Associa- 
tion, II  Mo.  App.  561,  it  was  held  that  if  the  property  was  used  as  a  ceme- 
tery at  the  time  the  taxes  sued  for  were  assessed,  there  could  be  no  re- 
covery. In  another  case,  between  the  same  parties,  1 1  Mo.  App.  570,  the 
same  point  was  affirmed.  It  appeared  that  the  cemetery  company  was 
exempt  from  taxation  by  a  special  charter  granted  it  in  185 1.  It  was  con- 
tended that  the  exemption  was  repealed  by  certain  general  enactments 
subsequently,  but  this   was  denied    by  the    court  which    applied  the 


Digitized  by 


Google 


4^6        GALVESTON  WHARF  CO.  V.  CITY  OF  GALVESTON. 

rule  generalia  specialibus  non  derqgant.  Earl  Derby  v.  Commissioner. 
L.  R.,  4  Exch.  222  ;  Fitzgerald  v,  Champenys,  2  Johns.  &  Hun.  31,  53,  54, 
Jenk.  Cent.  120.  The  reason  why  a  general  enactment  will  not  repeal  a 
prior  particular  enactment  unless  it  specially  refers  to  it,  is  well  stated  by 
Sir  W.  Page  Wood :  "  The  reason  in  all  these  cases  is  dear.  In  passing 
the  special  act,  the  legislature  had  their  attention  directed  to  the  special 
case  which  the  act  was  meant  to  meet,  and  considered  and. provided  for 
all  the  circumstances  of  that  special  case ;  and  having  done  so  they  will 
not  be  considered  by  a  general  enactment  passed  subsequently,  and  mak- 
ing no  mention  of  such  intention,  to  have  intended  to  derogate  from  that 
which,  by  their  own  special  act,  they  had  thus  carefully  supervised  and 
regulated.  Fitzgerald  v.  Champen)rs,  supra.  See  also  upon  this  point 
Sedg.  Stat,  and  Const.  Law  (2  ed.),  98  note.  St.  Louis  v,  Alexander,  23 
Mo.  483;  State  v.  McDonald,  38  Mo.  529;  Deters  v,  Renick,  37  Mo. 
597;  State  V,  Macon,  41  Mo.  453;  Williams  v.  Pritchard,  4  Term  R.  2; 
State  z/.  Minton,  23  N.  J.  L.  529;  Blain  v,  Bailey,  25  Ind.  155. 

In  Appeal  Tax,  etc,  v,  Baltimore  Cem.  Q>.,  50  Md.  432,  the  charter  of 
the  company  provided  that "  the  land  of  the  company  dedicated  to  the  pur- 
poses of  a  cemetery  shall  not  be  subjea  to  taxation  of  any  kind."  The 
assessors  assessed  it,  including  gate-houses  and  all  permanent  improve- 
ments of  the  cemetery.  The  court,  however,  held  that  the  special  exemp- 
tion in  the  charter  constituted  a  contract  not  subject  to  impairment. 

What  Property  of  Cemetery  is  Taxable.— It  is  obvious  that  the 
property  of  a  cemetery  company  may  be  put  to  various  uses.  Some  of  it 
may  lie  idle,  another  portion  may  be  used  for  burial  purposes,  and  upon  part 
of  it  buildings  may  be  erected.  It  became  a  question,  in  Appeal  Tax,  etc,  v, 
Baltimore  Cem.  Co.,  50  Md.  433.  The  exemption  was  of  **  the  land  oi  the 
company  dedicated  to  the  purposes  of  a  cemetery,"  and  it  was  argued  that 
this  exemption  does  not  extend  to,  or  include,  the  impr(n>ements  on  the 
land,  because  by  the  tax-law  the  assessors  were  required,  in  valuing  real 
estate,  to  estimate  the  value  of  the  land  per  acre  and  "  separately  to  value 
the  improvements  thereon."  But  the  court  held  the  point  not  well  taken. 
"  But  this  requirement,"  said  Bartol,  C.  J.,  "  was  not  designed  to  convert 
the  improvements  into  personalty,  or  to  separate  them  from  the  realty, 
nor  can  it  be  construed  to  have  that  effect :  it  was  intended  only  to  point 
out  the  mode  in  which  the  assessment  should  be  made,  and  the  whole 
a^jegate  value  of  the  land,  with  the  improvements,  ascertained.  The  whole 
context  shows  that  the  permanent  improvements  are  treated  as  realty,  as* 
the  law  regards  them ;  and  in  our  judgment  the  exemption  of  the  lands 
from  taxation  necessarily  embraces  also  an  exemption  of  the  permanent 
improvements  thereon  used  for  the  purposes  of  a  public  cemetery^  and  which 
are  essential  to  the  use  and  enjoyment  of  the  land  for  the  purpose  contem- 
plated in  the  charter.  Such  was  the  character  of  the  improvements  in  this 
case."    Appeal  Tax,  etc.,  v,  Balto.  Cem.  Co.,  supra. 

In  Hoboken  v.  North  Bergen,  43  N.  J.  L.  148,  there  was  about  five  acres 
of  land  in  the  cemetery  property  that  was  not  used  for  burial  purposes, 
but  was  cultivated  by  the  superintendent  of  the  cemetery,  who  resided  in 
a  house  on  the  five  acres.    This  house  and  five  acres  was  assessed,  but  the 
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court  held  it  exempt,  under  a  law  providing  that  the  cemetery  and  all 
burial  lots  sold  therein  should  be  free  from  taxation.  Replying  to  the 
contention  that  the  exemption  extended  only  to  land  actually  used  for 
burial  purposes,  the  ccurt  said :  "  Such  construction  of  the  general  act  is 
too  narrow.  The  space  required  for  burial  purposes  constantly  increases, 
and  a  reasonable  quantity  of  land  for  future  occupancy  should  be  provided. 
Land  acquired  for  such  purpose  is  not  taxable.  Seventeen  acres  is  not  an 
unreasonable  quantity  of  land  for  a  cemetery  in  the  vicinity  of  the  city  of 
Hoboken." 

A  somewhat  different  view  was  taken  in  Woodlawn  Cemetery  v.  Inhabi- 
tants of  Everett,  1 18  Mass.  354,  wherein  it  was  held  that  under  the  statutes 
of  the  Commonwealth  land  is  not  "  dedicated  for"  a  cemetery  or  for  the 
burial  of  the  dead,  so  as  to  be  exempt  from  taxation,  or  "  used  or  appro- 
priated" to  the  purpose  of  a  burial  ground,  so  as  to  entitle  the  owner  to 
use  it  for  that  purpose  for  the  future  without  municipal  permission,  until 
it  has  been  devoted  or  set  apart  and  some  active  measures  taken  toward 
preparing  the  ground  for  that  purpose. 

in  1850  a  parcel  of  land  was  conveyed  to  a  cemetery  corporation  organ- 
ized under  the  St.  of  1881,  c.  114,  and  the  corporation  voted  to  appropriate 
it  to  the  purposes  of  a  cemetery  or  burial  place  01  the  dead.  In  1858  the 
vendor  foreclosed  a  mortgage  given  by  the  corporation  and  took  possession 
of  the  land.  In  1868  another  cemetery  corporation  voted  to  purchase  the 
land  for  the  purposes  of  a  cemetery,  and  applied  to  the  town  in  which  the 
land  lay  for  permission  to  use  the  land  for  burial  purposes ;  the  town 
refused  to  grant  permission.  The  corporation  then  bought  the  land,  and 
gave  notice  to  the  town  that  it  was  dedicated  to  the  uses  and  purposes  of 
a  cemetery,  and  passed  a  vote  that  it  was  so  dedicated.  A  house  on  the 
land  was  used  by  the  gardener  of  the  corporation,  a  hot-house  for  propa- 
gating, for  the  cemetery  was  built  thereon,  and  the  land  was  used  to  pile 
manure,  grave  markers,  stone  posts,  wood  and  lumber  for  the  cemetery, 
and  for  cutting  sods  for  lots  therein ;  but  no  part  of  the  land  was  ever 
used  for  burials,  or  laid  out  into  lots  or  permanent  avenues,  and  no 
attempt  was  made  to  sell  any  part  of  it  for  burial  purposes.  Held,  in  an 
action  to  recover  back  a  public  tax  levied  on  the  land  in  1870,  that  the 
land  had  not  become  so  "  dedicated  to  the  burial  of  the  dead''  within  the 
General  Sts.  c.  11,  §  5,  cl.  8,  as  to  be  exempt  from  taxation. 

In  People  v.  Cemetery  Co.,  86  111.  337,  the  exemption  was  of  property 
held  by  the  company  ••  subservient  to  burial  uses."  The  company  had  1 53 
acres  of  land  in  two  tracts  near  Chicago,  besides  the  land  which  they  had 
in  actual  use  for  burial  purposes,  and  upon  this  153  acres  were  built  certain 
stables,  etc.,  occupied  by  men  and  teams  employed  in  the  cemetery.  The 
court  held  the  property  not  within  the  exemption.  "  Here  are  two  large 
tracts  of  land,"  said  the  court,  '*  not  used,  or  likely  for  years  to  come  to  be 
used,  for  cemetery  purposes.  While  we  may  concede  the  right  of  the 
company  to  purchase  and  hold  the  land  to  be  appropriated  some  time  in 
the  distant  future  for  burial  purposes,  yet  we  cannot  hold,  under  a  fair 
or  reasonable  construction  of  its  charter,  that  the  land  can  be  held  free 
from  taxation." 
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In  Mulroy  v.  Churchman,  52  Iowa,  238,  where  out  of  40  acres  of  land 
alleged  to  be  held  by  a  church  as  a  burying  ground,  only  one  acre  was 
actually  used  for  burial  purposes,  the  39  acres  remaining  were  held  taxable. 

Whether  Exemption  from  Taxation  Applies  to  Special  Assess- 
ments.— In  Barry  z/.  Wesleyan  Cemetery  Co.,  loMo.  App.  587,  it  was  held 
that  where,  by  the  charter  of  a  corporation,  its  realty  is  exempted  from 
taxes  and  assessments,  so  long  as  the  same  is  used  for  a  cemetery,  such 
property,  while  so  used,  is  exempt  from  liability  for  special  taxes  for  im- 
provements of  the  street  in  front  thereof.  * 

In  Olive  Cemetery  Co.  v,  Philadelphia,  93  Pa.  St.  129,  the  charter  of  a 
cemetery  company  contained  the  following  clause :  That  no  street,  lane, 
or  road  shall  hereafter  be  opened  through  the  said  tract  occupied  as  a 
cemetery  without  the  consent  of  a  majority  of  the  lot-holders ;  and  the 
same,  when  used  as  a  place  of  sepulchre,  shall  be  exempt  from  taxation 
except  for  State  purposes."  A  sewer  was  constructed  on  a  street  along  the 
line  of  which  were  a  number  of  these  burial  lots,  and  an  assessment  was 
charged  against  such  lots  to  defray,  in  part,  the  cost  of  the  sewer.  In  a 
suit  to  recover  this  assessment,  held,  that  the  assessment  was  a  species  of 
local  taxation,  and  within  the  exemption  clause  of  the  charter,  and  that 
the  lot-holders  were  not  liable. 

As  to  taxation  of  cemeteries,  see  Lima  v.  Cemetery  Association,  5  Am. 
&  Eng.  Corp.  Cas.  547,  and  note. 


'  Cameron 

V, 

Cappeller,  Auditor,  et  al. 

(41  Ohio  State  Reports,  533.) 

A  statement  for  the  taxation  of  personal  property,  mone3rs,  credits, 
investments  in  bonds,  stocks,  joint  stock  companies,  or  otherwise,  which 
omits  a  judgment,  in  reference  to  which  proceedings  in  error  are  pending 
in  the  Supreme  Court,  may  be  corrected  by  the  county  auditor  under  the 
power  conferred  by  sections  2781  and  2782,  Revised  Statutes. 

In  putting  such  judgment  on  the  tax  duplicate  the  auditor  should  place 
it  there  at  its  true  value  at  the  time  the  owner  should  have  listed  it,  and 
not  at  its  nominal  value. 

Error  to  the  District  Court  of  Hamilton  County. 
Alfred  Yaple  for  plaintiff. 
Goss  dr  Cohen  for  defendant. 

Nash,  J. — The  most  important  question  involved  in  this  case 
is  this :  A  judgment  has  been  obtained  in  a  court  of  com- 
QuKSTioH.         mon  pleas,  and  it  is  involved  by  proceedings  in  error 
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in  the  Supreme  Court.  Does  section  2734,  Rev.  Stats.,  require 
the  Usting  of  such  a  judgment  for  taxation?  This  section 
requires  the  listing  of  all  credits  due  or  owing  from  any 
person  or  persons,  body  corporate  or  politic.  By  section 
2730,  Rev.  Stats.,  the  word  "  credits**  is  held  "to  mean  the 
excess  of  the  sum  of  all  legal  claims  and  demands,  whether 
for  money  or  other  valuable  thing,  or  for  labor  or  service 
due  or  to  become  due  to  the  person  liable  to  pay  taxes 
thereon  .  .  .  (estimating  every  such  claim  or  demand  at  its 
true  value  in  money),  over  and  above  the  sum  of  legal  bofia- 
fide  debts  owing  to  such  person." 

Surely  when  a  legal  claim  is  reduced  to  judgment,  although 
there  is  alleged  error  in  so  doing,  it  does  not  so  lose  its  taxa- 
ble character  as  to  excuse  its  owner  from  return-  ^^^^^^^  „ 
ing  it  for  taxation  at  its  true  value.  When  he  does  taxable. 
not  do  so  the  county  auditor,  acting  under  the  a[uthority  con- 
ferred by  sections  2781  and  2782,  Rev.  Stats.,  may  place  it 
upon  the  tax  duplicate.  In  the  case  of  Bank  v,  Hines,  3 
Ohio  St.  I,  it  was  held  that  choses  in  action  must  be  listed 
lor  taxation.  Every  reason  requiring  this  to  be  done  ap 
plies  with  equal  force  to  such  a  judgment  as  the  one  we  are 
now  considering. 

But  such  judgment  should  be  listed  at  its  true  value  at  the 
time  of  listing:.     In  the  opinion  in  the  case   just  but    lwtablb 

,  ^,    .  r^  ^ ,  -  ■'.    _  AT       ITS       TRUK 

referred  to,  3  Ohio  St.  25,  it  was  correctly  said :  v^^" 
*'  In  estimating  the  taxable  valuation  of  credits,  they  are  not 
to  be  taken  at  their  nominal  amount,  but,  like  the  valuation 
of  other  property,  every  circumstance  aflfecting,  in  any  man- 
ner, their  value  should  be  taken  into  consideration.  If  the 
debtor  be  wholly  insolvent,  the  credit  is  of  no  value,  and 
therefore  has  no  basis  for  taxation.  If  the  debtor  be  in 
doubtful  or  failing  circumstances,  if  the  claim  be  disputed, 
contested,  or  involved  in  litigation,  or  if  any  defence  by  way 
of  payment,  or  otherwise,  either  in  whole  or  in  part  against 
the  claim  be  known  to  exist,  it  should  be  considered  and  all 
proper  allowances  made  in  estimating  its  taxable  valuation. 

The  district  court  in  the  case  now  before  us  proceeded  to 
render  the  judgment,  which  the  Court  of  Common  Pleas,  in 
its  opinion,  should  have  given,  and  in  doing  this  valued  the 
interest  of  Cameron  in  the  judgment  at  its  nominal  value  in 
1876,  1877,  and  1878,  only  deducting  therefrom   the  amount 
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of  his  attorney's  fees.  In  these  years  there  was  a  proceeding 
in  error,  pending  and  undecided,  in  the  Supreme  Court,  to 
reverse  the  judgment.  By  it  important,  novel,  and  difficult 
questions  of  law  were  raised,  and  it  was  uncertain  whether 
the  judgment  would  be  affirmed.  This  situation  certainly 
lessened  the  value  of  the  judgment  during  its  pendency.  In 
fact  the  petition  averred  that  these  things  wholly  destroyed 
the  value  of  Cameron's  interest  in  the  judgment,  and  when 
the  District  Court  acted  the  averments  of  the  petition  had 
not  been  denied. 

Therefore  we  think  that  there  was  error  in  the  judgment 
of  that  court  for  which  a  judgment  of  reversal  is  entered 
herin. 

Judgment  reversed. 


Bentley 

V, 

Barton. 

(41  Ohio  State  Reports,  410.) 

Where  the  United  States  appropriated  section  number  sixteen  in  every 
township  ...  for  the  use  of  schools  in  such  township,  and  vested  the 
same  in  the  legislature  of  the  State  "  in  trust  for  the  use  aforesaid,  and 
for  no  other  use,  intent,  or  purpose  whatever,"  in  an  action  by  a  county 
treasurer  against  a  lessee  of  such  lands,  who  held  a  lease  for  ninety-nine 
years,  renewable  forever,  whose  lands  were  taxed  under  section  2733,  Rev. 
Stats.,  as  the  property  of  the  lessee,  to  enforce  the  payment  of  the  taxes  so 
assessed,  held — 

That,  in  the  absence  of  a  provision  in  the  terms  of  acceptance  of  such 
lands  by  the  State  that  they  should  be  forever  free  from  taxation,  they 
are  taxable  after  sale  or  lease  by  the  State,  as  other  lands  in  the  State. 

That  section  2733,  Revised  Statutes,  provided  for  the  taxation  of  such 
lands  held  under  such  lease  as  the  property  of  the  lessee. 

Error  to  the  District  Court  of  Columbiana  county. 

The  plaintiff  in  error,  William  G.  Bentley,  treasurer  of 
Columbiana  county,  brought  his  action  against  Henry  Bar- 
ton,  defendant  in  error,  alleging  that  there  stood  charged  on 
the  duphcate  of  taxes  for  that  county  for  the  year  1880,  the 
sum  of  $9.23  against  eighty-three  acres  of  land  in  section  six- 
teen of  Elkrun  township,  in  the  name  ot  Henry  Barton,  and 
prayed  that  m  case  said  taxes  were  not  paid  by  a  day  to  be 
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fixed  by  the  court,  the  lands  should  be  sold  to  satisfy  such 
taxes. 

The  defendant  answered :  that  the  tract  of  land  described 
in  the  petition  in  this  case,  is  a  part  of  section  sixteen,  in 
Elkrun  township,  Columbiana  county,  Ohio ;  that  said  sec- 
tion sixteen  was,  by  act  of  the  Congress  of  the  United  States, 
set  aside  for  the  use  of  schools  in  said  township ;  that  said 
section,  so  set  aside,  was  accepted  by  the  people  of  Ohio  for 
the  use  and  support  of  schools  in  said  township,  the  title 
thereof  being  vested  in  the  legislature  of  said  State,  in 
trust  for  said  purpose  ;  that,  in  pursuance  of  the  several  acts 
of  the  legislature  of  said  State,  ordering  and  authorizing 
the  leasing  of  said  section  sixteen,  the  township  trustees 
of  said  original  surveyed  township  of  Elkrun,  on  the 
28th  day  of  April,  1821,  by  a  written  lease,  duly  executed, 
acknowledged  and  dehvered,  leased  to  Alexander  Rodgers, 
the  northeast  quarter  of  said  section  sixteen,  of  which  the 
tract  described  in  petition  is  a  part,  at  the  rate  of  six  per 
cent  on  the  appraised  value  thereof,  said  appraised  value 
being  six  dollars  ($6.00)  per  acre,  to  be  paid  into  the  treasury 
of  the  school  funds  of  the  money  arising  from  said  section 
sixteen,  for  the  use  of  the  inhabitants  of  said  township  for 
school  purposes,  for  the  full  term  and  period  of  ninety-nine 
years  from  said  date  of  said  lease,  renewable  forever,  subject 
to  a  re-valuation  of  said  real  estate  at  the  end  of  thirty- 
three  years  from  said  date  of  said  lease,  and  at  the  end  of 
each  thirty-three  years  during  said  term  of  said  lease,  ac- 
cording to  the  true  intent  and  meaning  of  the  act  of  the 
legislature  ordering  and  authorizing  said  lease;  that  said 
Alexander  Rodgers  accepted  said  lease  of  said  real  estate, 
and  under  it  entered  into  possession  of  the  same;  that  said 
Alexander  Rodgers  and  his  grantees  and  assigns  have  ever 
since  continued  in  possession  of  said  real  estate,  and  have  fully 
paid  said  rental  and  performed  their  part  under  said  lease ; 
that  the  defendant  is  a  grantee  and  assignee  of  said  Alexan- 
der Rodgers,  holding  possession  of  said  tract,  in  the  petition 
described,  under  and  by  virtue  of  said  lease  ;  that  the  rental 
of  six  per  cent  on  the  valuation,  and  re-valuation,  has  been 
and  still  is  paid  into  the  school  funds  of  said  township,  and 
has  been  and  still  is  wholly  and  exclusively  applied  for  the 
use  and  support  of  the  schools  of  said  township  for  the  free 
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education  of  the  school  youth  therein  without  charge ;  that 
said  real  estate  described  in  the  peittion  in  this  case,  is 
exempt  from  taxation,  and  has  been,  and  is  wrongfully  placed 
on  the  tax  duplicate  of  said  county,  and  has  been  and  is 
wrongfully  taxed  thereon;  that  said  taxes  sued  for  in  the 
petition  in  this  case  are  general  taxes  for  State,  county,  town- 
ship, and  other  purposes,  and  that  there  is  nothing  lawfully 
due  from  the  defendant  to  the  treasurer  of  said  county,  or  to 
said  county,  for  taxes  on  said  tract  of  land. 

To  this  answer  the  plaintiflF  demurred  generally.  The 
court  sustained  the  demurrer,  and  thereupon  gave  judgment 
for  tlie  plaintiff.  This  judgment  was  reversed  by  the  Dis- 
trict Court.  A  petition  in  error  is  brought  here  to  reverse 
the  judgment  of  the  district  court 

R.  W.  Tayler  for  plaintiff  in  error. 

J.  IV.  &  H.  Morrison  for  defendant  in  error. 

McCauley,  J. — By  section  7  of  an  act  of  Congress  ap- 
proved April  30,  1802,  entitled  "  An  act  to  provide  for  the 
government  of  the  territory  northwest  of  the  river  Ohio,'* 
I  Chase  Statutes,  70,  it  was  provided :  '*  That  the  following 
propositions  be,  and  the  same  are  hereby  offered  to  the  con- 
vention of  the  eastern  State  of  the  said  territory  when 
formed,  for  their  free  acceptance  or  rejection  ;  which,  if 
accepted  by  the  convention,  shall  be  obligatory  upon  the 
United  States.  First.  That  the  section  number  sixteen  in 
every  township  .  .  .  shall  be  granted  to  the  inhabitants  of 
such  township  for  the  use  of  schools.*'  This  proposition  was 
accepted  by  the  convention  assembled  to  form  a  constitution 
for  the  State  of  Ohio,  with  the  modification  thereof  to  be 
assented  to  by  Congress,  that  all  lands  appropriated  for  the 
use  of  schools  shall  be  vested  in  the  legislature  of  this  State, 
in  trust  for  said  purpose.  This  modification  was  afterwards 
assented  to  by  Congress.  Act  of  March  3,  1803,  Chase 
Statutes,  72. 

The  answer  in  the  court  below  sets  forth  the  nature  of  the 
defendant's  title  and  the  mode  provided  by  law  for  taxing  the 
property.  Section  2733,  Rev.  Stat,  which  is  a  re-enactment 
of  a  former  statute,  provides  that : 

"  Lands  held  under  a  lease  for  a  term  exceeding  fourteen 
years,  belonging  to  the  State  or  to  any  religious,  scientific 
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or  benevolent  society,  or  institution,  whether  incorporated 
or  unincorporated,  and  school  and  ministerial  lands,  shall  be 
considered,  for  all  purposes  of  taxation,  as  the  property  of  the 
persons  so  holding  the  same,  and  shall  be  assessed  in  their 
names." 

The  defendant  in  error  insists  first,  that  under  the  statutes 
the  taxation  of  his  lands  is  not  provided  for;  and  second, 
that  if  the  statutes  do  provide  for  the  taxation  of  lbased  school 
the  land,  they  are  unconstitutional  and  invalid.  "^"^  '^^^^^ 
The  lands  of  the  defendant  are  school  lands  and  held  under 
a  valid  lease  for  ninety-nine  years,  renewable  forever.  This 
clearly  brings  the  property  within  the  provisions  of  section 
2733  above.  This  section  applies  only  to  lands  held  under  a 
lease,  and  describes  two  kinds  of  property,  that  belonging 
to  the  State  or  to  any  religious,  scientific  or  benevolent 
society,  and  school  and  ministerial  lands.  It  could  not  apply 
to  school  and  ministerial  lands  belonging  to  the  State,  before 
the  same  had  been  leased  or  sold.  It  must  therefore  apply 
to  lands  the  legal  title  to  which  is  in  the  State,  but  which 
have  been  leased  for  a  term  greater  than  fourteen  years. 
The  lands  were  properly  assessed  for  taxes  under  this  sec- 
tion, if  they  are  taxable  at  all. 

Are  the  lands  taxable?  They  were  appropriated  by  the 
United  States  to  the  inhabitants  of  each  township  for  the  use 
of  schools,  and  the  title  thereto  was  vested  in  the  legpis- 
lature  of  the  State  "  for  the  use  aforesaid,  and  for  no  other 
use,  intent  or  purpose,'*  and  were  accepted  by  the  State 
"  upon  the  trust  aforesaid."  The  State,  in  accepting  the 
lands  upon  this  trust,  impliedly  agreed  that  they  or  the 
rents  and  profits  or  proceeds  of  the  sale  thereof,  should  be 
applied  to  the  use  of  schools  in  the  several  townships ;  and 
in  the  absence  of  a  provision  in  the  terms  of  acceptance  that 
they  should  be  forever  free  from  taxation,  after  the  lands 
were  leased  or  sold,  and  the  proceeds  applied  to  the  use 
upon  which  they  were  held  by  the  State,  the  trust  by  which 
they  were  effected  was  fully  executed ;  and  when  the  land 
became  private  property  it  was  subject  to  taxation  as  any 
other  private  property  in  the  State. 

It  is  insisted  that  the  taxation  of  these  lands  would  appro- 
priate them  to  a  purpose  other  than  the  support  TAXATiomsNot 
of  schools,  and  the  State  being  under  the  obliga-  lioH^T^i: 


tion  not  to  appropriate  them  to  any  other  pur- 
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pose,  the  lands  are  not  taxable.  This  argument  is  at  fault  in 
assuming  that  the  taxation  of  the  lands  would  appropriate 
them  to  a  purpose  other  than  the  support  of  schools.  The 
taxation  of  property  is  in  no  proper  sense  an  appropriation 
of  it  to  any  purpose.  In  a  general  sense  it  is  nothing  more 
than  the  exercise  of  that  attribute  of  sovereignty  by  which 
the  State  provides  the  means  of  self-preservation.  The  trust 
upon  which  the  lands  were  accepted  did  not  aflFect  them 
after  they  were  leased  or  sold  by  the  State,  but  was  thereby 
transferred  to  the  fund  arising  from  the  lease  or  sale — direct- 
ng  and  defining  the  only  use  or  purpose  to  which  such  fund 
should  be  applied. 
Judgment  reversed. 


City  of  Cleveland 

V. 

Heisley. 

(41  Ohio  State  Reports,  670.) 

A  village  was  annexed  to  a  city  in  a.d.  1872,  pursuant  to  chapter  57. 
Municipal  Code  (66  Ohio  Laws,  267).  The  "  terms  and  conditions  of  such 
annexation"  authorized  the  city  (in  order  to  pay  certain  bonds  thereto- 
fore issued  by  the  village,  under  ordinances  that  contemplated  their  pay- 
ment by  taxes  upon  its  general  duplicate),  to  collect  the  money  "  in  the 
manne.r  and  from  the  property  specified  or  contemplated  in"  the  said  vil- 
lage ordinances.  The  village  territory  formed  two  wards  of  the  city.  The 
city  council  levied  a  tax  upon  the  general  duplicate  of  those  wards  alone, 
to  pay  said  bonds.  This,  when  added  to  the  other  taxes  on  said  dupli- 
cates, exceeded  the  authorized  limit  of  eleven  (i  i)  mills.     Held: 

The  levy  of  said  tax  upon  the  village  territory  alone,  pursuant  to  the 
"terms  and  conditions  of  such  annexation,"  is  not  forbidden  by  Article 
XII,  Constitution  of  1851. 

The  tax  as  actually  levied  was  illegal  because  the  statutory  limit  was 
exceeded. 

In  a.d.  1872,  the  village  of  East  Cleveland  was  annexed  to 
the  city  of  Cleveland.  The  "  terms  and  conditions  of  such 
annexation"  included  (with  others)  the  following  stipulations : 

**  I.  That  the  territory  comprised  within  the  limits  of  East 
Cleveland  shall,  until  otherwise  ordained  by  the  city  council, 
constitute  two  wards  of  the  city  of  Cleveland ;  so  much  of 
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said  territory  as  lies  south  of  Euclid  Street  shall  be  designated 
and  known  as  the  *  Sixteenth  ward/  and  so  much  as  lies  north 
of  said  street  shall  be  designated  and  known  as  the  '  Seven- 
teenth ward/ 

"  3.  All  rights  and  property  of  every  description  whatever, 
belonging  to  either  of  said  corporations,  shall  become  the 
rights  and  property  of  the  city  of  Cleveland,  and  all  existing 
legal  liabilities  of  each  of  said  corporations  shall  be  assumed 
b.y  the  city  of  Cleveland ;  Provided,  however,  that  all  assess- 
ments made  or  bonds  issued  for  street  or  other  improve 
ments,  under  the  authority  of  existing  ordinances,  shall  be 
collected  at  the  times  and  in  the  manner  and  from  the  prop- 
erty specified  or  contemplated  in  such  ordinances  respective- 
ly, except  the  sum  of  ten  thousand  dollars  of  the  indebtedness 
of  East  Cleveland,  the  estimated  cost  of  paving  street  inter- 
sections, which  is  to  be  assumed  and  paid  for  by  the  city  of 
Cleveland. 

"6.  As  soon  as  practicable  after  such  annexation  is  con- 
summated, the  city  council  shall  pass  all  such  ordinances  as 
may  be  necessary  and  proper  to  carry  into  effect  all  the  terms 
and  conditions  in  this  agreement  of  annexation  mentioned 
and  set  forth/' 

In  A.D.  1870,  the  council  of  the  village  duly  ordered  an 
improvement  of  a  part  of  Euclid  avenue,  and  resolved  "  That 
the  cost  and  expense  of  making  said  improvement,  except 
at  street  crossings  and  one  half  in  front  of  school  house  in 
District  No.  2,  be  defrayed  by  assessing  the  whole  cost  of 
said  grading  and  one  third  of  said  paving  on  the  lands  abut- 
ting on  said  improvement  by  the  foot  front,  and  the  balance 
be  defrayed  by  a  tax  to  be  levied  on  the  general  duplicate  of 
property,  both  real  and  personal,  in  this  village/' 

Similar  action  had  been  taken  as  to  other  street  improve- 
ments. In  anticipation  of  levies,  and  assessments,  the  village 
had  issued  its  bonds.  All  the  bonds  based  upon  assessments 
were  paid  by  assessments.  Of  the  other  bonds  the  city  paid 
$10,000  (the  estimated  cost  of  the  street  intersections),  with 
moneys  raiseci  by  a  general  tax  on  the  city  duplicate.  In 
A.D.  1873,  the  city  levied  a  tax,  upon  the  general  duplicate  of 
the  two  wards,  to  pay  Said  remaining  village  bonds,  and 
$45,000  was  collected.  No  tax-payer  of  said  wards  made  any 
objection. 
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In  A.D.  1879,  ^h^  c^^y  niade  a  similar  levy.  John  W.  Heis- 
ley  and  others,  acting  for  themselves  and  other  tax-payers  of 
said  wards,  sued  out  an  injunction  against  this  tax.  At  a 
final  hearing,  the  common  pleas  court  dissolved  the  injunc- 
tion and  gave  judgment  for  the  city.  On  appeal  the  district 
court  made  a  decree  perpetually  enjoining  the  collection  of 
said  tax.  The  city  and  the  county  treasurer  (the  defendants 
below)  ask  a  reversal  of  this  decree. 

Kain,  Sherwood  &  Bunts  for  plaintiff  in  error. 

C.  C.  Baldwin  and  E.  J.  Estep  for  defendants  in  error. 

Granger,  C.  J. — We  are  satisfied  that  the  third  stipulation, 
cmr-TAXATioif  in  "  the  terms  and  conditions  of  such  annexation," 

OF  ADDITION   TO  1.11.  ti^i  I'-i 

?£[<^tS"  ^OT  authorized  the  aty  to  collect,  by  a  tax  levied  upon 
SUCH  ADDmoH.  ^jjg  geueral  duplicate  of  the  two  wards,  enough 
money  to  pay  the  bonds  theretofore  issued  by  the  village, 
for  so  much  of  the  cost  of  said  street  improvements,  as  ex- 
ceeded the  aggregate  formed  by  the  sums  assessable  under 
the  original  ordinances  upon  the  abutting  lots,  and  the  $10,000, 
estimated  cost  of  street  intersections. 

Sec.  590,  Municipal  Code  (66  Ohio  Laws,  249),  was  then 
in  force.  The  entire  cost  of  the  improvement  of  street  inter- 
sections was  a  debt  of  the  village,  payable  out  of  the  proceeds 
of  a  tax  **  upon  the  general  duplicate  of  all  the  real  and  per- 
sonal property  subject  to  taxation  within  the  limits  of  the" 
village. 

The  express  exception  of  this  cost,  out  of  the  bonds  that 
the  city  was  authorized  to  pay  by  collections  from  villagers* 
property,  necessarily  implies  that  the  power  granted  to  the 
city,  by  the  stipulation  itself,  included  the  power  to  levy  and 
collect  a  tax,  upon  the  general  duplicate  of  the  two  wards 
alone,  to  pay  bonds  of  the  same  character  as  those  thereto- 
fore issued  by  the  village  for  the  cost  of  the  improvement  of 
street  intersections.  If  the  intent  was  to  give  power  to  assess 
abutting  lots  only,  the  exception  has  no  meaning  whatever. 
Neither  city,  nor  village,  had,  or  by  agreement  could  confer, 
power  to  assess  upon  the  abutting  lots  any  part  of  the  esti- 
mated cost  of  the  street  intersection  improvements.  The 
record  shows  no  attempt  by  the  village  to  make  any  such 
assessment.  It  is  true  that  the  ordinance  to  grade  and  im- 
prove Madison  avenue,  from  Euclid  avenue  to  the  north  line 
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of  the  village,  provided  that  the  entire  cost  and  expense  of 
that  improvement  sliould  be  levied  and  assessed  upon  the 
abutting  lots  and  lands.  But  it  does  not  appear  that  any 
street  intersection  was  included  in  said  improvement.  None 
of  the  bonds,  about  which  the  parties  here  contend,  were 
issued  for  Madison  avenue.  The  $10,000,  estimated  cost  of 
street  intersections,  was  made  up  of  $6476.45  for  Euclid 
avenue;  $2378.47  for  Cedar  street,  and  $1145.08  for  Fair, 
mount  street.  Tne  ordinances,  as  to  those  streets,  imposed 
only  two  thirds  of  the  entire  expenses  of  the  respective  im- 
provements upon  the  abutting  lots,  and  charged  the  general 
duplicate  with  much  more  than  the  entire  cost  of  said  street 
intersections. 

It  seems  ptain  that  the  ordinances,  as  to  those  streets, 
"contemplated"  the  payment  of  at  least  one  third  of  the 
bonds  issued  for  said  improvements,  by  the  proceeds  of  taxes 
to  be  levied  upon  the  general  duplicate  of  the  village.  If  no 
annexation  had  been  made,  such  bonds  could  be  paid  in  no 
other  way.  When  the  council  had  before  it  the  question  of 
making  the  improvement,  and  providing  for  a  distribution 
of  jts  cost,  and,  by  ordinance  or  resolution,  decided  to  charge 
only  two  thirds  of  the  cost  upon  the  abutting  lots,  and  made 
the  improvement  under  such  ordinance,  it  had  no  power  to, 
afterwards,  re-distribute  the  burden,  and  increase  the  share  to 
be  assessed  upon  the  lots. 

The  conduct  of  the  parties  to  the  stipulation,  soon  after 
the  annexation,  indicates  that  they  both  understood  the  in- 
tent to  be  precisely  what  we  hold  it  was.  The  annexation 
was  completed  in  1872.  The  terms  were  agreed  upon  on 
August  3,  1872.  In  1873,  the  city,  by  a  tax  limited  to  the 
two  wards,  collected  $45,000,  to  pay  bonds  of  the  same  class 
as  those  for  which  the  tax  before  us  was  levied.  Some  of 
the  men,  who  acted  for  the  village  in  making  the  stipulation, 
were  tax-payers  then,  as  now.  No  tax-payer,  in  any  manner, 
objected  to  the  tax  of  1873.  The  fair  presumption  is,  that  it 
was  quietly  paid,  because  it  was  understood  that  the  terms 
of  annexation  granted  to  the  city  the  power  to  levy  and 
collect  it.    • 

But  it  is  urged  that  the  stipulation,  so  construed,  was  in- 
effective, because  section  2,  of  Article  XII,  of  the  State  Con- 


Digitized  by 


Google 


448  CITY  OF  CLEVELAND  V.   HEISLEY. 

stitution,  requires  that  all  taxes  shall,  by  a  uniform  rule,  rest 
upon  all  taxable  property  within  the  municipality. 

So  long  as  East  Cleveland  continued  its  separate  existence, 
its  council  could  levy  taxes  on  its  duplicate  to  pay  these 
bonds. 

The  two  municipalities  were  by  statute  given  power  to  fix 
any  terms,  not  conflicting  with  existing  laws.  Sec.  705, 
Municipal  Code  (66  Ohio  Laws,  268),  provided  that,  "  such 
annexation  shall  not  affect,  or  in  anywise  impair,  any  rights, 
or  liabilities,  existing  at  the  time  of  the  annexation,  either 
in  favor  of,  or  against,  said  corporations ;  and  suits,  founded 
upon  such  rights  and  liabilities,  may  be  commenced,  .  .  .  and 
carried  to  final  judgment  and  execution,  the  same  as  though 
such  annexation  had  not  taken  place." 

If  such  annexation  had  not  taken  place,  the  holder  of  one 
of  these  bonds,  after  default,  could  obtain  judgment  against 
the  village  ;  and,  through  a  proper  court,  compel  the  levy  of 
a  tax  upon  the  village  duplicate  to  pay  it. 

The  annexation  having  taken  place,  the  rights  of  such  a 
bondholder  remain  the  same,  but  the  order  for  the  levy  of 
the  tax,  to  pay  his  judgment,  can  only  be  enforced  through 
the  city  council. 

The  effect  of  the  statute  was,  to  continue  so  much  of  the 
existence  of  the  village,  as  is  necessary  to  secure  the  payment 
of  its  debts.  The  effect  of  the  stipulation  before  us  was,  to 
continue  the  existence  of  these  bonds,  as  debts  of  the  village 
as  between  the  city  and  village.  As  between  bondholder 
and  village,  they  of  course  remained  obligations  of  the 
village. 

In  levying  the  tax,  the  city  does  no  more  than  the  bond- 
holder could  enforce  through  a  court.  If  this  were  the 
only  objection  to  the  tax  as  levied,  we  feel  sure  that  a  court 
should  not,  at  the  instance  of  a  taxpayer,  enjoin  the  volun- 
tary doing  of  the  very  act  that,  at  the  suit  of  a  judgment 
creditor  of  the  village,  it  would  order  to  be  done. 

As  already  said,  the  effect  of  the  statute  and  the  stipula- 
tion, taken  together,  is  to  continue  the  existence  of  the  vil- 
lage, so  far  as  is  necessary  to  legalize  a  tax,  updn  its  dupli- 
cate, to  pay  a  village  debt,  which,  as  between  city  and  village, 
still  remains  a  village  debt.  We  think  that  the  levy  of  the 
tax  in    question   is  not  forbidden  by  Article  XI  I.  of  the 
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Constitution.  It  is  simply  a  levy  upon  all  taxable  property 
within  East  Cleveland,  to  pay  East  Cleveland's  debt ;  to  pay 
a  debt  that  that  property  is  legally  bound  to  pay  in  that 
way. 

But  it  is  urged  that  the  city  was,  by  the  statute  in  force, 
forbidden  to  levy  a  greater  aggregate  tax  than 
eleven  mills,  in  addition  to  the  tax  for  school  and  lSStofm^S? 
school-house  purposes,  and  such  further  rate  as  "^^■^®^'^^- 
was  necessary  to  pay  the  interest  on  its  public  debt,  and  for 
cemetery  purposes ;  and  that  the  levy  actually  made,  exclu- 
sive of  the  tax  complained  of,  aggregated  iOt^  mills.  The  tax 
complained  of  was  33^^  mills,  making  the  aggregate  in  the  two 
wards  13^^  mills. 

A  village  aggregate  might  be  eight  mills. 

It  is  plain  that  the  village  could  not  confer  upon  the  city 
power  to  exceed  the  village  aggregate.  The  city  had  and 
retained  full  power  to  tax,  up  to  its  own  aggregate.  Its 
power  to  tax  was  given  by  the  statute.  Hence  it  could  not 
legally  pass  the  statutory  limit.  If  the  village  limit  had  been 
greater  for  the  year  of  the  levy  than  that  of  the  city,  under 
the  doctrines  hereinbefore  stated,  the  city  could,  within  the 
two  wards,  for  the  purpose  before  us,  tax  up  to  said  village 
limit. 

In  making  the  levy  complained  of,  the  city  exceeded  both 
limits.  An  ordinance  levying  a  tax  on  the  two  wards, 
which,  when  added  to  the  other  taxes,  computable  in  fixing 
the  aggregate  that  could  lawfully  be  imposed,  did  not  exceed 
eleven  mills,  would  have  been  valid.  The  levy  actually  made 
was  wholly  void,  because  it  made  an  aggregate  greater  than 
eleven  mills.  No  part  of  it  is  sustained  by  valid  action  of  the 
council.  Ohio  «/.  Humphries,  25  Ohio  St.  520;  Cummings 
V.  Fitch,  40  Id.  56. 

The  city  claims  that  the  levy  complained  of  is  not  a  tax 
computable  as  part  of  the  eleven  mills,  but  is  a  ^^^^^^"^ 
special  assessment  upon  specified  property.  SSS^  ^"^"^ 

Sec.  581,  Municipal  Code  (66  Ohio  Laws,  248),  reads 
thus: 

"  If,  in  the  opinion  of  the  council,  it  would  be  equitable, 

the  whole,  or  a  proportion  of  the  cost  of  the  improvement,  as 

may  be  fixed  by  the  council,  .  .  .  may  be  raised  by  the  levy 

and  assessment,  by  the  council,  of  a  tax  upon  the  general 

9  Cor.  Cas. — 29 
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duplicate  of  all  the  real  and  personal  property  subject  to  tax- 
ation  within  the  limits  of  the  corporation."  If  the  village  had 
continued  to  exist,  the  levy  to  pay  these  bonds  would  have 
been  a  tax  under  this  section.  As  already  stated,  the  village, 
having  once  exhausted  its  power  to  determine  the  distribution 
of  the  cost  of  the  improvement,  could  not,  afterwards, 
increase  the  burden  upon  the  abutting  lots.  That  distribu- 
tion finally  determined  how  the  respective  shares  of  the  cost 
should  be  paid.  In  levying  such  tax,  the  city  council  acts 
instead  of  the  village  council,  and  can  make  no  change  in  the 
nature  of  the  levy.  In  the  words  of  Judge  White  (The  State 
V.  S trader,  25  Ohio  St  536),  "  we  see  no  just  ground  on  which 
taxes  raised  by  general  levy,  for  the  improvement  of  streets, 
can  be  excluded  from  the  aggregate  amount  of  taxes,  to  the 
levying  of  which  corporations  are  restricted." 

As  already  said,  this  is  a  tax  levied  upon  the  general  dupli- 
cate of  East  Cleveland.  It  must  be  counted  as  part  of  the 
aggregate  levy  for  the  two  wards. 

This  conclusion  may  make  it  difficult  for  the  city  to  enjoy 
the  full  benefit  of  Stipulation  3,  but  no  court  can  help  it  The 
legislature  of  course  has  power  to  raise  the  limit  of  taxation 
for  municipalities.  Whatever  that  limit  may  be  at  the  time 
of  making  a  levy,  the  city  can  go  to  it,  but  not  beyond  it 

Therefore  the  district  court  did  not  err  in  enjoining  the 
collection  of  the  tax,  and  its  action  in  so  doing  is 

Affirmed. 

Tax  Levy  Cannot  Exceed  Limits  Fixed  by  Statute  or  Con- 
stitution.— It  is  well  settled  that  the  levy  of  a  greater  amount  than  is 
authorized  by  law  is  void.  Greedup  v,  Franklin  Co..  30  Ark.  loi.  It  has 
been  held  that  a  tax  cannot  be  levied  to  pay  a  judgment  against  a  fund 
when  the  tax  already  levied  for  that  fund  equals  the  maximum — 10  mills 
— fixed  by  law.  Sterling  School  Furniture  Co.  v.  Harvey,  45  Iowa  4^; 
Iowa  R.  L.  Co.  V,  Sac.  Co.,  39  Iowa,  124.  Where  county  commissioners 
levied  a  tax  of  one  per  cent  for  current  expenses,  which  came  up  to  the 
limit  fixed,  and  they  then  levied  an  eight-mill  tax  to  make  up  a  deficit  in  the 
preceding  year's  revenue,  the  second  levy  was  held  void.  Atchison,  T.  A 
S.  F.  R.  R.  Co.  2/.  Woodcock,  18  Kans.  20.  County  commissioners  have  no 
power  to  assess  an  additional  tax  for  previous  years  on  land,  on  a  subse- 
quently increased  valuation,  after  taxes  for  the  previous  years  have  been 
paid.  Sudderth  v,  Britain,  76  N.  C.  458.  They  have  no  power  to  increase 
the  levy  beyond  the  constitutional  limit  witliout  legislative  authority 
given  in  advance.  Cromartie  v,  Commmr's,  Z7  N.  C.  135  .  French  v. 
New  Hanover  Co.,  74  N.  C.  692;  Trull  v,  Madison  Co.,  72  N.  C.  3^»* 
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Clifton  V,  Wynne,  80  N.  C.  145 ;  Mauney  v,  Montgomery  Co.,  71  N.  C. 
486.  In  Texas  the  limitation  of  the  constitution  on  the  power  of  coun- 
ties to  levy  taxes  applies  only  to  the  erection  of  public  buildings.  Texas 
A  P.  R.  R.  Co.  V.  Harrison  Co.,  54  Tex.  119.  But  while  the  constitu- 
tional restraint  imposed  on  the  taxing  power  applies  to  taxes  levied  to 
meet  the  ordinary  expenses  of  county  government,  it  does  not  extend  to 
such  as  may  be  necessary  for  the  payment  of  obligations  incurred  before 
the  adoption  of  the  constitution.  In  such  cases  the  limit  may  be  ex- 
ceeded. Clifton  V,  Wynne,  80  N.  C.  147  ;  Haughton  v,  Comm'rs,  70  N. 
C.  466 ;  Street  v.  Commr*s.  70  N.  C,  644 ;  Brothers  v.  Currituck  Comm'rs, 
70  N.  C.  726;  Trull  V.  Madison,  72  N.  C.  388;  French  v.  New  Hanover 
Co..  74  N.  C.  692. 


Justice 

V. 

The  City  of  Logansport. 

(loi  Indiana,  326.) 

Municipal  corporations  in  levying  taxes  are  instrumentalities  of  govern- 
ment, and  taxes  levied  by  them  are.  in  legal  effect,  levied  by  the  State,  so 
that  the  lien  for  such  taxes  is  of  equal  rank  and  priority  to  taxes  levied 
for  State  or  county  purposes. 

A  purchaser  at  a  tax  sale  made  by  the  county  officers  takes  the  land  sub- 
ject to  the  lien  for  city  taxes  existing  thereon,  if  the  land  is  of  sufficient 
value  to  pay  all  taxes ;  but,  if  the  land  is  not  of  sufficient  value  to  pay  all 
taxes,  then  the  sale  first  rightfully  made  will  divest  the  lien  for  the  other 
taxes. 

From  Cass  Circuit  Court. 
D.  C.  Justice  for  appellant. 
J.  C.  Nelson  and  Q.  A.Myers  for  appellee. 

Elliott,  J. — The  appellant  foreclosed  a  mortgage  executed 
to  him  by  Jacob  J.  Puterbaugh,  and  acquired  title  facts. 

under  the  sale  made  on  the  decree.  In  1877  the  city  of 
Logansport  assessed  taxes  against  the  real  estate  embraced 
in  the  mortgage  amounting  to  $600.  At  the  time  the  taxes 
for  1877  accrued  Puterbaugh  was  the  owner  of  the  property, 
and  was  also  the  owner  of  $io,cxx)  worth  of  personal  property 
subject  to  seizure  for  the  taxes  assessed  against  him.  State 
and  county  taxes  were  assessed  against  the  property  for  the 
years  1877, 1878,  and  1879,  ^^^  ^^  ^^^  latter  year  the  prop- 
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erty  was  sold  to  pay  the  delinquent  and  current  State  and 
county  taxes.  The  appellant  was  the  purchaser  at  the  sale, 
and  received  a  deed  in  due  course  of  law.  He  seeks  by  the 
present  suit  to  restrain  the  city  from  enforcing  the  taxes 
assessed  by  it  against  the  real  estate  bought  by  him  at  the 
sale  for  State  and  county  taxes. 

The  theory  of  the  appellant  is  that  the  title  acquired  through 
the  sale  made  for  State  and  county  taxes  swept  away  all  liens 
of  the  city,  and  vested  in  him  the  property  discharged  from 
all  liens  for  municipal  taxes. 

This  theory  is  constructed  on  an  unsubstantial  foundation. 
MuHiOTAL  ooB-  Taxes  levied  by  a  municipal  corporation  are  levied 
for  a  public  purpose  and  by  public  officers.  A 
municipal  corporation  is  part  of  the  government ; 
it  is  a  governmental  organization,  invested  with  the  powers 
of  government  over  a  designated  locality.  One  of  the  oldest 
as  well  as  one  of  the  best  definitions  of  a  municipal  corpora- 
tion is,  "  an  investing  the  people  of  the  place  with  the  local 
government  thereof."  Cuddon  v.  Eastwick,  i  Salk.  193. 
Cities  are  much  older  governmental  institutions  than  counties, 
and  they  were  influential  agencies  in  securing  stable  and  lib- 
eral government  centuries  before  counties  were  organized. 
Robertson  says  :  "  The  institution  of  cities  into  communities, 
corporations,  or  bodies  politic,  and  granting  them  the  privi- 
lege of  municipal  jurisdiction,  contributed  more,  perhaps, 
than  any  other  cause  to  introduce  regular  government,  police, 
and  arts,  and  to  diffuse  them  over  Europe."  Chancellor  Kent 
and  Judge  Dillon  accept  as  correct  De  Tocqueville's  theory, 
that  municipal  corporations  are  important  governmental  insti- 
tutions, and  essential  to  the  preservation  of  free  government 
2  Kent  Com.  (12th  ed.)  275 ;  i  Dillon  Munic.  Corp.  (3d  ed.), 
section  9,  n.  2.  The  chancellor  says :  "  Public  corporations 
are  such  as  are  created  by  the  government  for  political  pur- 
poses, as  counties,  cities,  towns,  and  villages ;  they  are  invested 
with  subordinate  legislative  powers,  to  be  exercised  for  local 
purposes  connected  with  the  public  good."  Counties  do  not, 
therefore,  rank  higher  than  cities;  they  are  not  as  ancient; 
they  are  not  more  important  instrumentalities  of  government, 
nor  have  they  more  comprehensive  powers.  It  is  not  possi- 
ble, therefore,  to  successfully  maintain  that  taxes  for  county 
purposes  take  precedence  of  taxes  levied  by  a  city  pursuant 
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to  legislative  authority.     It  might  with  quite  as  much  reason 
be  affirmed  that  taxes  levied  by  a  city  have  precedence  of 
taxes  levied  by  a  county  as  to  assert  the  contrary. 
The  position  which  best  comports  with  reason  and  SSS^roJfSjJr 

*     ,  ,         -    .  _,  ,  ftr  •         •  OPAL  TAXIS. 

authority  is  this  :  There  is  no  difference  in  prionty, 
and  a  purchaser  at  a  tax  sale  made  by  the  county  authorities 
takes  the  property  subject  to  the  city  taxes,  except,  perhaps, 
in  cases  where  it  is  made  to  clearly  appear  that  the  property 
is  not  of  sufficient  value  to  pay  both  city  and  county  taxes. 
Where  the  property  is  not  of  sufficient  value  to  pay  both  city 
and  county  taxes,  then  the  sale  first  rightfully  made  divests  the 
lien  of  the  other  governmental  corporation. 

The  power  to  levy  taxes  is  an  attribute  of  sovereignty. 
Sovereign  powers  reside  in  the  State,  but  the  power  to  exer- 
cise the  sovereign  power  of  taxation  may  be  delegated  to  a 
municipal  corporation.  In  exercising  this  sovereign  power 
the  corporation  invested  with  it  is  exercising  a  power  of  the 
State,  and  the  taxes  levied  by  it  as  an  instrument  of  the  gov- 
ernment are,  in  legal  eflFect,  levied  by  the  State.  The  State 
acts  through  one  of  its  governmental  subdivisions,  and  is  the 
source  of  power.  Whether  the  taxes  are  levied  by  a  county 
or  a  city,  they  are  taxes  laid  upon  the  people  by  the  State, 
acting  through  its  chosen  representatives.  This  view  is  sup- 
ported by  the  well-reasoned  case  of  Denike  v.  Rourke,  3  Bis- 
sell,  39,  where  it  was  said :  "  Municipal  taxes  are  levied  by 
virtue  of  the  same  general  authority  which  levies  and  enforces 
a  payment  of  State  and  county  taxes — the  municipal  authori- 
ties acting  by  virtue  of  the  power  delegated  to  them  by  the 
State  government,  and  a  sale  by  municipal  authority  is,  there- 
fore, essentially  in  all  respects  a  sale  by  State  authority." 
The  question  was  presented  in  Dennison  v.  City  of  Keokuk, 
45  Iowa,  266,  as  it  is  here,  and  it  was  held,  as  we  hold,  that  the 
sale  by  the  county  officers  did  not  divest  the  lien  for  city  taxes. 

Counsel  for  appellant  makes  some  criticism  upon  the  pro- 
vision of  the  statute  that  city  taxes  are  to  be  a  lien  "  to  the 
same  extent  as  a  judgment  of  a  court  of  record  of 
general  jurisdiction  ;"  but,  in  making  this  criticism, 
counsel  pursues  the  illogical  course  of  wresting  the 
phrase  from  its  connection  and  completely  isolating  it. 
Statutes  are  not  to  be  thus  treated.  The  context  is  to  be  read 
as  an  entirety,  not  subjected  to  a  process  of  dissection.    Treat- 
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ing  the  statute  logically,  there  can  be  no  doubt  that  it  creates 
an  enduring  lien ;  it  does,  indeed,  do  this  in  very  plain  words, 
for  it  declares  that  "  such  lien  shall  be  perpetual  for  all  taxes 
due  from  the  owner."  It  would  be  difficult,  if  not  impossible, 
to  have  employed  stronger  words.  It  is  obvious  that  a  per- 
petual lien  cannot  be  destroyed  by  a  sale  made  upon  a  lien 
of  equal  rank.  The  purchaser  may,  perhaps,  secure  a  right 
to  redeem  from  the  city  taxes,  but  he  does  not  secure  a  title 
divested  of  the  lien. 
Judgment  affirmed. 


Carlton 

V. 

Newman. 


{Advance  Case,  Maine.    August  8, 1885.) 

When  an  entire  school-district  tax  is  illegal,  equity  will,  at  the  suit  of 
all  or  a  part  of  the  taxpayers,  enjoin  its  collection  in  order  to  prevent  a 
multiplicity  of  suits. 

Municipal  officers  erecting  a  school-house  can  lawfully  expend  therefor 
no  more  money  than  is  voted  for  the  purpose. 

Nor,  if  more  than  this  sum  is  expended,  can  the  legislature  authorize 
the  excess  to  be  taxed  upon  the  polls  and  estates  of  the  district. 

Joseph  C.  Holman  and  Drummond  &  Drummond  for  plaintiffs. 
E,  O.  Greenleafiox  defendants. 

Virgin,  J. — While  the  defendant  admits  the  facts,  he 
denies  that  equity  can  enjoin  the  collection  of  the  pretended 
tax,  even  on  the  assumption  that  it  was  assessed  without  the 
authority  of  law  and,  therefore  void,  and  he  contends  that 
the  only  remedies  open  to  the  plaintiffs,  and  all  the  other  tax- 
payers on  whose  polls  and  estates  the  tax  has  been  assessed 
are  simply  such  as  the  law  affords,  viz. :  Each  to  defend  the 
action  of  debt  against  himself,  provided  the  collector  shall 
proceed  to  enforce  the  collection  by  such  action,  under  the 
provisions  of  Rev.  Stat.,  chap.  6,  §  141 ;  or,  in  case  the  col- 
lector shall  resort  to  the  more  usual  mode  of  seizing  their 
inclividual  property  under  the  other  statutory  provisions  for 
the  collection  of  taxes,  then  for  each  taxpayer  whose  property 
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shall  be  taken  to  bring  an  action  for  damages,  or  recover 
back  the  money  when  collected,  and  these  remedies  are  said 
to  be  "  plain,  adequate,  and  complete." 

If  a  tax  against  an  individual  be  illegal,  simply  by  reason 
of  some  irregularity  in  its  assessment,  as  for  instance,  on  ac- 
count of  over- valuation,  or  if  laid  on  property  which  the  tax- 
payer did  not  own  at  the  time,  he  would  then  have  ample 
remedy  therefor  by  a  seasonable  application  for  an  abate- 
ment. Rev.  Stat,  chap.  6,  §§  68,  69;  Gilpatrick  v.  Saco,  57 
Me.  277.  Moreover,  it  is  generally  held  that  a  bill  to  restrain 
the  collection  of  a  tax  cannot  be  maintained  on  the  sole 
ground  of  its  illegality.  Greene  v.  Mumford,  5  R.  I.  472 ; 
Sherman  v,  Leonard,  10  Id.  469 ;  Guest  v.  Brooklyn,  69  N.  Y. 
506;  Loud  V.  Charlestown,  99  Mass.  208  ;  Whiting  v.  Boston, 
106  Id.  89,  93 ;  Hunnewell  v.  Charlestown,  Id.  350.  There 
must  be  some  allegation  presenting  a  case  of  equity  jurisdic- 
tion. Dows  V.  Chicago,  11  Wall.  108;  Hannewinkle  v. 
Georgetown,  15  Id.  547;  State  Railroad  Tax  Cases,  92  U.  S. 
575,  614;  cases  cited  2  Dest.  Tax,  676,  677.  In  Hunnewell  v. 
Charlestown,  supra^  brought  b  a  single  plaintiff,  the  court 
adds :  "  The  question  is  not  affected  by  the  fact  that  there 
are  others,  whether  few  or  many,  who  are  subjected  to  a  like 
assessment  by  the  same  proceedings  of  the  city  council  and 
who  propose  to  contest  their  liability." 

But  we  are  of  opinion  that  when  it  appears  that  an  entire 
school-district  tax  is  illegal,  because  assessed  without  author- 
ity of  law,  a  bill  to  enjoin  its  collection,  brought  illegal  tax 
by  all  of  the  taxpayers  of  the  district  jointly  on  Sf^"""*'^"- 
whose  polls  and  estates  the  tax  has  been  assessed,  or  by  any 
number  thereof  on  behalf  of  themselves  and  all  the  others 
similarly  situated,  may  be  sustained  upon  the  ground  of  in- 
herent jurisdiction  of  equity  to  interpose  for  the  purpose  of  pre- 
ventmg  a  multiplicity  of  suits ;  that,  although  each  taxpayer 
has  some  legal  remedy,  it  is  grossly  inadequate  when  com- 
pared with  the  comprehensive  and  complete  relief  afforded 
by  a  single  decree. 

The  general  doctrine,  coeval  with  equity  proceedings, 
asserted  in  a  multitude  of  decisions,  that,  in  certain  cases, 
where  parties  have  some  remedy,  equity  may  interpose  and 
take  cognizance  for  the  purpose  of  preventing  a  multiplicity 
of  suits,  was  declared  by  Chancellor  Kent  to  be  "  a  favorite 
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object  with  a  court  of  equity."  Brinkerhofif  v.  Brown,  6 
Johns.  Ch.  151,  and  the  number  of  parties  and  the  multiplicity 
of  actual  or  threatened  suits,  as  stated  by  Comstock,  J.,  some- 
times  justify  a  resort  to  equity  when  the  subject  is  not  at  all 
of  an  equitable  character  and  there  is  no  other  element  of 
equity  jurisdiction.  N.  Y.  &  N.  H.  R.  R.  v.  Schuyler,  17 
N.  Y.  608.  And  yet  the  precise  extent  and  limitations  of  the 
doctrine  are  still  unsettled,  the  decisions  being  quite  inhar- 
monious even  as  to  its  fundamental  grounds.  It  is  said  that 
"bills  of  peace"  were  founded  upon  this  ground — to  quiet 
unnecessary  litigation  as  to  titles,  and  where  one  person 
claimed  or  defended  a  right  against  many  or  many  against 
one.  Sto.  Eq.,  §864.  In  these  bills  originally,  whether 
brotight  by  or  in  behalf  of  many  against  one,  or  by  one  against 
or  on  behalf  of  many,  **  chancery  confined  its  jurisdiction  to 
cases  wherein  there  was  common  interest  in  the  subject-mat- 
ter of  the  controversy,  or  a  common  title  from  which  all  their 
separate  claims  and  all  the  questions  at  issue  arose,  it  not 
being  enough  that  the  claims  of  each  individual  being  sepa- 
rate and  distinct,  there  was  a  community  of  interest  merely  in 
the  question  of  law  or  fact  involved,  or  in  the  kind  and  form 
of  remedy  demanded  and  obtained  by  or  against  each  indi- 
vidual." Pom.  Eq.,  §  268.  But,  at  an  early  day,  the  limita- 
tions  began  to  yield  and  the  jurisdiction  to  extend.  Thus,  in 
York  V.  Pilkington,  i  Atk.  282,  Lord  Chancellor  Hardwicke 
at  first  intimated  that  the  bill  could  not  be  maintained  for  want 
of  any  general  right  or  privity  among  the  parties,  and  because 
the  nature  of  the  defendants'  claims  was  different,  and  that, 
therefore,  injunction  would  not  quiet  the  possession,  as  other 
persons  not  parties  might  likewise  claim  a  right.  But  after 
argument,  he  changed  his  opinion,  saying  bills  might  be  main- 
tained,  although  there  were  no  privity  between  the  plaintiffs 
and  defendants,  nor  any  general  right  on  the  part  of  the 
defendants,  and  when  many  more  might  be  concerned  than 
those  before  the  court. 

This  jurisdiction  has  continued  to  extend  until  it  comprises 
a  great  variety  of  cases,  which  do  not  come  strictly  within 
bills  of  peace,  but  which  courts  have  declared  to  be  analogous 
thereto  and  within  the  principles  thereof,  and  in  which  there 
was  no  common  title  or  community  of  interest  in  anything, 
save  the  question  at  issue  and  the  remedy  sought.    Thus,  m 
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a  recent  case,  where  the  owner  of  lands  on  a  river  sought,  by 
a  bill  against  them  lointly,  to  restrain  several  owners  of  mines 
from  depositing  the  debris  thereof  in  the  river  and  its  tribu- 
taries, where  it  floated  down  and  was  deposited  on  the  plain- 
tiff's lands,  on  demurrer,  Sawyer,  J.,  sustained  the  bill,  say- 
ing: "The  rights  of  all  involve  and  depend  upon  identically 
the  same  question,  both  of  law  and  fact.  It  is  one  of  the  class 
of  cases,  like  bills  of  peace  and  bills  founded  on  analogous 
principles,  where  a  single  individual  may  bring  a  suit  against 
numerous  defendants,  where  there  is  no  joint  interest  or  title, 
but  where  the  questions  at  issue  and  the  evidence  to  establish 
the  rights  of  the  parties  and  the  relief  demanded  are  identical/' 
Woodruff  V.  North  B.  G.  M.  Co.,  8  Sawy.  628.  This  case  has 
been  cited  and  approved  by  this  court  in  the  very  recent  case 
of  like  nature,  v  Lock  wood  v.  Lawrence,  ante^  403,  to  appear 
in  77  Me. 

So  in  a  late  English  case,  the  bursting  of  the  plaintiff's 
reservoir  occasioned  an  inundation  which  damaged  the 
property  of  many  persons.  The  statute  commissioners  issued 
certificates  to  such  as  satisfactorily  proved  their  damages  and 
entitled  them  to  costs  and  could  be  enforced  by  action  at 
law.  Fifteen  hundred  of  these  certificates  were  alleged  to  be 
invalid ;  and  to  avoid  a  multiplicity  of  suits  against  itself,  the 
bilj  was  brought  by  the  plaintiff  against  five  holders  of  the 
certificates  •'  on  behalf  of  themselves  and  all  other  the  persons 
named  in  any  of  certain  pretended  certificates."  On  demurrer, 
the  bill  was  sustained  first  by  Vice-Chancellor  Kindersley, 
and  on  appeal  by  Lord  Chancellor  Chelmsford,  who  said: 
"  Perhaps,  strictly  speaking,  this  is  not  a  bill  of  peace,  as  the 
rights  of  the  claimants  under  the  alleged  certificates  are  not 
identical ;  but  it  appears  to  me  to  be  within  the  principle  of 
bills  of  this  description.  The  rights  of  the  numerous  claim- 
ants all  depend  upon  the  same  question."  And  after  remark- 
ing that  if  the  certificates  had  no  validity,  the  executions 
could  not  be  set  aside  until  considerable  expense  had  been 
incurred  by  many,  he  concluded :  "  It  seems  to  me  to  be  a 
very  fit  case  by  analogy,  at  lea^t  to  a  bill  of  peace,  for  a  court 
of  equity  to  interpose  and  prevent  the  unnecessary  expense 
and  litigation,  which  would  be  thus  occasioned,  and  to  decide 
once  for  all  the  validity  or  invalidity  of  the  certificates  upon 
which  the  claims  of  all  the  parties  depend."     Sheffield  Water- 
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works  V.  Yeomans,  L.  R.,  2  Ch.  App.  8,  12.  See,  also»  N.  ^ 
&  N.  H.  R.  R.  V.  Schuyler,  supra;  Board  Sup.  v.  Deyoe,  77 
N.  Y.  219. 

In  Brinkerhoff  v.  Brown,  supray  a  bill  by  various  distinct 
judgment  creditors  to  render  effectual  their  executions 
against  their  debtor  was  sustained  in  order  to  prevent  a 
multiplicity  of  suits,  although  their  only  community  of  in- 
terest was  in  the  relief  demanded.  See,  also,  Cadigan  v. 
Brown,  120  Mass.  493,  and  Ballou  v.  Hopkinton,  4  Gray,  324, 
wherein  one  of  the  reasons  assigned  for  holding  jurisdiction 
in  equity  was,  that  at  law  each  owner  must  bring  a  separate 
action  to  obtain  a  remedy  for  his  particular  injury,  and 
equity  prevents  a  multiplicity  of  suits. 

After  an  exhaustive  examination  of  the  subject  both  upon 
principle  and  authority,  an  eminent  legal  author  sums  up  his 
conclusions  as  follows :  "  Under  the  greatest  diversity  of 
circumstances  and  the  greatest  variety  of  claims  arising  from 
unauthorized  public  acts,  private  tortious  acts,  invasion  of 
private  property  rights,  violation  of  contract  obligations,  and 
notwithstanding  the  positive  denials  by  some  American 
courts,  the  weight  of  authority  is  simply  overwhelming  that 
the  jurisdiction  may  and  should  be  exercised  either  on  be- 
half of  ^  numerous  body  of  separate  claimants  against  a 
single  party  or  on  behalf  of  a  single  party  against  a  numerous 
body,  although  there  is  no  *  common  title '  nor  *  community 
of  right,'  ...  or  of  *  interest  in  the  subject-matter,*  among 
these  individuals ;  but  where  there  is  and  because  there  is 
merely  a  community  of  interest  among  them  in  the  questions 
of  law  and  fact  involved  in  the  general  controversy,  or  in  the 
kind  and  form  of  relief  demanded  and  obtained  by  or  against 
each  individual  member  of  the  numerous  body.  The  same 
overwhelming  weight  of  authority  effectually  disposes  of 
the  rule  laid  down  by  some  judges  as  a  test,  that  equity  will 
never  exercise  its  jurisdiction  to  prevent  a  multiplicity  of 
suits,  unless  the  plaintiff,  or  each  of  the  plaintiffs,  is  himself 
the  person  who  would  necessarily  and  contrary  to  his  own 
will  be  exposed  to  numerous  actions  or  vexatious  litigation. 
This  position  is  opposed  to  the  whole  course  of  decisions  in 
suits  of  the  third  and  fourth  classes  from  the  earliest  period 
down  to  the  present  time."     Pom.  Eq.,  §  269. 

These  principles  apply  to  the  case  at  bar.    They  have 
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been  applied  to  a  large  number  like  this.  Each  of  the 
plaintiffs  has,  of  course,  some  remedy  at  law  or  else  equity 
could  not  interpose  on  the  ground  mentioned.  But  at  law 
he  must  wait  and  suffer  the  wrong  before  he  can  begin  his 
action  for  redress,  and  when  his  legal  remedy  is  exhausted  it 
is  not  much  else  than  nominal  when  viewed  in  the  contrast 
with  the  full  relief  in  equity  which  decides  in  advance  of 
actual  litigation  once  for  all,  the  validity  or  invalidity  of  the 
tax. 

The  court  in  Rhode  Island,  although  they  in  Greene  v. 
Mumford,  5  R.  I.  472,  and  in  Sherman  v.  Leonard  10  Id.  469, 
referred  the  complainants  therein  to  their  remedies  at  law 
(the  validity  of  the  assessment  in  each  case  on  the  com- 
plainants only  being  involved),  nevertheless  declared  the 
court  would  enjoin  the  collection  of  a  tax  where  the  question 
involves  the  validity  of  the  whole  tax.  Sherman  v.  Benford^ 
10  R.  I.  559. 

So  the  United  States  Supreme  Court,  although  they  had 
denied  jurisdiction  in  suits  brought  by  a  single  plaintiff  in 
the  case  already  cited,  they  also  disavow  in  the  State  Rail- 
road Tax  cases,  supra,  any  purpose  of  fixing  any  absolute 
limitation  in  restraining  the  collection  of  illegal  taxes ;  and 
in  Cummings  v.  Nat'l  Bank,  loi  U.  S.  157,  say:  "We  are 
of  opinion  that  when  a  rule  or  system  of  valuation  is  adopted 
by  those  whose  duty  it  is  to  make  the  assessment,  which  is 
designed  to  operate  unequally  and*  violate  a  fundamental 
principle  of  the  Constitution,  and  when  this  rule  is  applied 
not  solely  to  one  individual  but  to  a  large  class,  that  equity 
may  interpose  to  restrain  the  operation  of  this  unconstitu- 
tional exercise  of  power." 

That  our  opinion  is  sustained  by  the  weight  of  judicial 
authority  to^ay,  see  Dill.  Mun.  Corp.  §§731, 736 ;  Bur.  Tax.^ 
§143  and  cases;  Pom.  Eq.,  §§258-260,  1343,  and  cases  in 
notes. 

Was  the  tax  assessed  by  authority  of  law  ?  If  any  part  is 
illegal  the  whole  is ;  therefore  the  provisions  of  Rev.  Stat.^ 
chap.  II,  §  78,  and  chap.  6,  §  142,  do  not  apply. 

Under  the  general  statutory  provisions,  it  is  common 
knowledge  that  political  subdivisions,  such  as  ^"^'ISSoi. 
towns,  created  for  the  more  efficient  administra-  vSiS^  "^  **^"* 
tion  of  the  affairs  of  the  State,   have  only  such  power  of 
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taxation  as  is  delegated  to  them  by  the  State.  In  the  pro- 
visions of  Rev.  Stat,  chap.  11,  defining  the  duties  and  obliga- 
tions of  towns  and  school  districts  in  relation  to  education, 
we  find  no  authority  for  assessing  a  tax  on  a  school  district 
for  the  purpose  of  building  a  school-house,  unless:  (i)  The 
district,  at  a  legal  meeting  thereof  called  for  the  purpose, 
vote  to  raise  the  money  therefor— chap.  1 1,  §  48 — or  to  borrow 
it — §§  81,  83 — or  (2),  the  town,  on  application  of  five  voters 
of  the  district,  under  a  proper  article,  deeming  the  sum 
voted  by  the  district  insufficient,  vote  a  larger  sum — §  51 ; 
Powers  V,  Sanford,  39  Me.  183 — or  (3),  the  town,  on  the 
written  opinion  of  the  school  committee  that  the  district  un- 
reasonably neglects  or  refuses  to  raise  money  for  a  school- 
house  such  as  the  wants  of  the  district  require,  shall  vote  a 
sum.  §  52.  No  action  was  ever  taken  under  sections  51  or 
52,  but  the  district,  under  section  48,  voted  to  raise  by 
assessment  $500.  There  is  no  general  statutory  warrant  for 
the  tax,  unless  it  is  found  in  section  56. 

The  authority  of  the  municipal  officers  to  build  a  school- 
house  for  a  school  district  is  derived  solely  from  section  56. 
When  they  had  "  decided  where  the  school-house  should  be 
placed,"  and  seasonably  certified  "  their  determination  to 
the  clerk  of  the  district,"  their  authority  ceased  pro  hoc. 
Then  it  became  the  duty  of  the  district  to  "  proceed  to  erect 
the  house  as  if  determined  by  a  sufficient  majority  of  "  its 
voters.  But  when  the  district  had  neglected  "  for  sixty  days 
to  carry  such  determination  into  effect,"  then  it  became  the 
duty  of  the  municipal  officers,  "  at  expense  of  the  district,  if 
need  be,  to  purchase  a  lot  for  said  house  and  cause  it  to  be 
erected."    §  56. 

What  house  were  the  municipal  officers  directed  by  the 
statute  to  "  cause  to  be  erected  "  ? — "  said  house"  for  which 
they  might  "  purchase  a  lot ,"  "  the  house"  which  the  statute 
directed  the  district  to  "  proceed  to  erect"  on  the  location 
fixed  by  the  municipal  officers ;  the  house  which  it  might 
build  under  its  vote,  viz.,  a  $500  house.  The  building  com- 
mittee of  the  district  could  not  bind  the  district  by  expend- 
ing more  money  than  the  district  voted.  Wilson  v.  School 
District,  32  N.  H.  118,  recognized  in  Jenkins  v.  Union  School 
District,  39  Me.  220.  The  legislature  could  not  have  in- 
tended to  confer  on  the  municipal  officers  unlimited  power 
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as  to  the  "  expense"  to  which  they  might  subject  the  district^ 
for  the  decision  of  that  question  is  rightfully  vested  in  the 
discretion  of  the  tax-payers,  except  in  the  two  instances 
coming  under  sections  51  and  52,  when  all  the  voters  of  the 
town  take  part  in  the  decision.  It  is  very  evident,  therefore, 
that  the  municipal  officers  transcended  their  authority  and 
could  not  bind  the  district  by  thus  virtually  undertaking  to 
hire  money  on  the  district's  credit ;  nor  could  the  payment 
by  the  treasurer  of  the  orders  drawn  ,by  them  for  the  ex- 
penditure, in  excess  of  the  sum  voted  by  the  district,  create 
any  liability  or  debt  of  the  district  to  the  town.  The  relation 
of  creditor  and  debtor  the  law  does  not  allow  to  he  created 
in  that  manner.  Brunswick  v.  Litchfield,  2  Me.  32  ;  Hamp- 
shire V.  Franklin,  16  Mass.  84.  We  find  no  authority  for  the 
tax  in  the  general  statutes. 

Did  the  special  act  of  1883,  chap.  348,  afford  a  legal  founda- 
tion for  it?  We  think  not.  Assuming  that  the  legislature 
might  constitutionally  confer  authority  for  assessing  on  the 
district  the  excess  mentioned,  did  the  act  answer  the  object  ? 
Giving  to  it  that  strict  construction  which  well-estabhshed 
rules  of  law  require  to  be  put  upon  statutes  affecting  the 
property  of  the  citizen,  and  by  which  it  may  be  ^.^^^  ^^^^ 
taken  from  him,  as  by  taxation — Merritt  v.  Vil-  »« taxed. 
lage  of  Port  Chester,  71  N.  Y.  309;  s.  c,  27  Am.  Rep.  47,  and 
cases  therein  cited;  Burr.  Tax, §  128;  i  Dest.  Tax.  257— the 
assessment  was  without  legal  authority,  it  having  been  made, 
not  by  the  "  municipal  officers,"  as  provided  in  the  act,  but 
by  the  ^*  assessors,"  an  entirely  different  and  distinct  board 
of  officers.  Rev.  Stat.,  chap.  3,  §  12.  Moreover  the  act 
authorized  the  tax  to  be  assessed  for  the  purpose  of  reim- 
bursing the  town  "  for  making  repairs  on  the  school-house," 
and  not  for  building  a  school-house,  as  the  fact  was.  No  money 
was  paid  by  the  town  for  "  making  repairs"  on  the  district's 
school-house.  Districts  may  raise  money  for  both  purposes 
— §  48 — and  the  school  agent  may  appropriate  a  certain  per 
cent  of  the  school  money  to  repairs,  but  not  to  building. 
§  93.  They  are  considered  by  statute  distinct  matters. 
Courts  can  give  effect  to  legislative  enactments  only  to  the 
extent  to  which  they  may  be  made  operative  by  leg^l  con- 
struction of  the  language  in  which  they  are  expressed,  and 
.  cannot  make  defective  enactments  carry  out  fully  the  pur- 
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poses  which  may  have  occasioned  them.  Swift  v.  Luce, 
27  Me.  285. 

Moreover,  the  last  clause  in  the  act  satisfies  us  that  the 
legislature  must  have  supposed  that  the  object  of  the  act 
was  the  very  common  one  of  validating  a  former  assessment 
which  was  defective  for  some  irregularity  therein ;  for,  as 
said  by  Mellen,  C.  J.,  "  we  cannot,  without  disrespect  to  the 
legislature,  presume  they  intended,  ipso  facto^  to  create  a 
debt  from  one  man  or  corporation  to  another."  Brunswick 
V.  Litchfield,  supra.  And  in  that  of  Parker,  C.  J. :  "  It  cer- 
tainly must  be  admitted  that,  bv  the  principles  of  every  free 
government,  and  of  our  Constitution  in  particular,  it  is  not 
in  the  power  of  the  legislature  to  create  a  debt  from  one 
person  to  another,  or  from  one  corporation  to  another,  with- 
out the  consent,  express  or  implied,  of  the  party  to  be 
charged."     Hampshire  v.  Franklin,  supra. 

Bill  sustained.    Collection  of  the  tax  perpetually  enjoined. 

Walton,  Danforth,  Libbey,  Foster,  and  Haskell,  JJ., 
concurred. 


Snow 

V. 

Weeks. 

{Advance  Case,  Maine.    August  6,  1885.) 

Without  a  distinct  vote  determining  when  taxes  are  pa3rable,  interest 
on  them  cannot  be  collected,  even  though  it  be  voted  by  the  common 
council  that  "  on  all  taxes  unpaid  after  the  last  day  of  December,  interest 
must  be  coUecved." 

But  if  the  assessor's  warrant  contain  such  a  recital  of  facts  as  authorizes 
a  collection  of  interest,  then  an  arrest  thereunder  would  be  justified, 
although  such  recitals  were  not  true. 

A.  P.  Gould  ior  plaintiff. 

D.  N,  Mortland  for  defendant. 

Walton,  J. — The  plaintiff  having  been  arrested  on  a  war- 
rant issued  by  the  defendant  as  treasurer  and  collector  of 
taxes  of  the  city  of  Rockland,  claims  that  the  arrest  was  illegal. 
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and  brings  this  actiDn  to  recover  the  damages  which  he  says 
he  thereby  sustained. 

The  city  council  of  Rockland  had  voted  that  the  collector 
be  instructed  to  allow  a  discount  of  eight  per  cent  on  all  taxes 
paid  during  the  month  of  August,  and  four  per  cent  on  all 
taxes  paid  during  the  month  of  September,  and  whwikterbst 

««  •»!•  ,1  <i  f^    PAYABLE    ON 

that  "on  all  taxes  unpaid  after  the  last  day  of  »^^™- 
December,  interest  must  be  collected."  But  there  was  no 
distinct  vote  by  the  city  council  determining  when  the  taxes 
should  be  payable  ;  and  the  question  is  whether,  without  such 
a  vote,  the  payment  of  interest  could  lawfully  be  enforced. 
We  think  it  could  not.  The  statutes  authorizing  the  collec- 
tion of  interest  are  explicit,  and  make  it  a  condition  precedent, 
that  the  town  or  city  shall  first  fix  the  time  when  the  taxes 
are  payable. 

The  Revised  Statutes  of  1871,  chap.  6,  §93,  declare  that 
**  towns  at  their  annual  meetings  may  determine  when  their 
taxes  shall  be  payable,  and  that  interest  shall  be  collected 
after  that  time,"  and  the  act  of  1876,  chap.  92,  extending  this 
power  in  terms  to  cities  as  well  as  towns,  and  limiting  the 
amount  of  interest,  declares  that  "  whenever  a  city  or  town 
has  fixed  a  time  within  which  taxes  assessed  therein  shall  be 
paid,  such  city,  by  its  city  council,  and  such  town,  at  the 
meeting  when  money  is  appropriated  or  raised,  may  vote  that 
on  all  taxes  remaining  unpaid  after  a  certain  time,  interest 
shall  be  paid  at  a  specified  rate,  not  exceeding  one  per  centum 
per  month;  and  the  interest  accruing  under  such  vote  or 
votes  shall  be  added  to  and  be  a  part  of  such  taxes." 

We  think  it  is  clear  that  under  a  fair  interpretation  of  these 
statutes,  a  compulsatory  collection  of  interest  cannot  be  justi- 
fied, without  a  definite  and  distinct  vote,  fixing  the  time  when 
the  taxes  are  payable.  A  vote  declaring  that  interest  shall 
be  collected  after  a  time  named  is  not  sufficient.  Interest  may 
and  generally  does  commence  to  run  before  the  principal  is 
payable ;  and  a  vote  declaring  when  interest  shall  commence 
is  by  no  means  equivalent  to  a  vote,  fixing  a  time  when  the 
principal  shall  be  payable. 

Such  being  the  law,  we  are  forced  to  the  conclusion  that 
the  warrant  issued  by  the  defendant  for  the  arrest  of  the 
plaintiff  was  illegal.  It  directed  the  sheriff  or  his  deputy  to 
collect  interest  as  well  as  the  principal  remaining  due  upon 
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the  plaintifiF's  taxes.  We  think  an  arrest  upon  such  a  warrant 
would  be  an  actionable  wrong.  No  justification  is  found  in 
the  defendant's  warrant  from  the  assessors,  for  that  did  not 
direct  him  to  collect  interest.  It  directed  him  to  collect  the 
taxes  actually  assessed,  but  it  did  not  direct  him  to  collect  the 
interest.  It  made  no  mention  of  interest.  And  no  justifica- 
tion is  found  in  the  vote  of  the  city  council,  for  that  is  defec- 
tive and  insuflBcient  upon  its  face.  If  the  warrant  from  the 
RBCITAL8  w  assessors  had  contained  such  a  recital  of  facts  as 
FYiNOABBMT.  would  justify  z,  coUcction  of  interest,  and  also  a 
direction  to  the  defendant  to  collect  interest,  then,  being  an 
instrument  legal  upon  its  face,  and  coming  from  competent 
authority,  the  defendant  could  justify  under  it,  although  the 
recitals  were  not  in  fact  true.  But  the  warrant  from  the 
assessors  to  the  defendant  contained  no  such  recitals,  and  the 
principle  invoked  in  his  defence,  and  the  authorities  cited  in 
support  of  it,  do  not  apply. 

When  this  case  was  before  the  law  court,  on  a  former  occa^ 
sion,  the  court  held  that  inasmuch  as  the  warrant  which  the 
defendant  issued  to  the  sheriff  contained  an  averment  of  the 
vote  by  the  city  of  Rockland,  fixing  a  time  when  its  taxes 
should  be  payable;  this  averment  should  be  deemed  to  be 
true  unless  the  contrary  should  be  proved — in  other  words, 
that  such  a  recital  by  a  sworn  officer  is  prima-facie  evidence  of 
the  fact.  But  the  contrary  is  now  proved.  An  inspection  of 
the  city  records  and  the  testimony  of  the  clerk  show  that  no 
such  vote  was  passed.  Consequently,  the  averment  must  be 
disregarded  and  the  truth  allowed  to  prevail. 

The  result  is,  that  the  defendant  must  be  defaulted  and  the 
damages  assessed  by  a  jury,  as  agreed  in  the  report. 

Defendant  to  be  defaulted.  Damages  to  be  assessed  by  a 
jury. 

Peters,  C.  J.,  Danforth,  Virgin,  Libbey,  Foster,  and 
Haskell,  JJ.,  concurred. 
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Klokke 

V. 

Stanley. 

(109  Illinois,  192.) 

A  county  clerk  who  has  once  executed  a  tax  deed  at  the  instance  of 
the  holder  of  the  certificate  of  purchase,  upon  evidence  furnished  by  such 
holder,  cannot  subsequently  be  compelled,  by  mandamus,  to  execute  to 
the  same  party  another  tax  deed  under  the  same  certificate  of  purchase,  the 
holder  thereof  having  filed  with  the  clerk  additional  and  more  perfect 
evidence  of  his  having  complied  with  the  law  in  respect  to  giving  notice 
of  his  purchase,  etc. 

If,  however,  the  county  clerk  himself  makes  a  mistake  in  executing  a 
tax  deed,  whereby  it  is  rendered  inoperative  for  the  purpose  for  which  it 
was  intended,  he  may  be  compelled,  by  mandamus,  to  correct  his  mistake, 
and  he  may  make  the  correction  without  being  coerced  thereto  by  the 
court. 

A  party  applying  for  a  mandamus  must  show  a  clear  legal  right  to  have 
the  thing  sought  by  it  to  be  done ;  and  if  the  granting  of  the  writ  will  be 
of  no  avail  to  the  party  applying  for  it,  it  will  be  refused. 

It  is  contrary  to  the  policy  of  the  law  that  mandamus  should  issue, 
where  its  sole  purpose  and  effect  is  to  relieve  the  party  seeking  it  from 
the  consequences  of  his  own  mistakes  or  omissions. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  County ;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

A  petition  for  mandamus  was  filed  in  the  Superior  Court 
of  Cook  County,  on  the  22d  of  September,  a.d.  1882,  in  the 
words  following,  omitting  the  caption : 

**  The  petition  of  Philiskey  E.  Stanley,  of  Cook  County, 
State  of  Illinois,  complains  that  on  the  loth  day  of  October, 
A.D.  1879,  at  a  tax  sale  then  being  held  in  said  Cook  County, 
by  Samuel  H.  McCrea,  county  treasurer  and  ex-officio  collec- 
tor of  revenue  of  said  county,  the  petitioner  bid  off  and  be- 
came the  purchaser  at  said  sale  of  lot  four  (4),  in  block 
thirty-five  (35),  in  school-section  addition  to  Chicago,  situate 
in  said  Cook  County ;  that  thereupon  petitioner  paid  to  said 
collector  the  sum  of  $377.33,  and  afterwards,  on  said  loth 
day  of  October,  1879,  ^^  county  clerk  of  said  county  made 
out  and  delivered  to  petitioner,  duly  executed  and  counter- 
signed,  a  tax-sale  certificate  of  purchase  of  said  lot,  said  cer- 
9  Cor.  Cai.— 30 
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tificate  being  numbered  No.  15,663;  that  said  petitioner,  as 
owner  of  said  certificate,  duly  caused  to  be  served  a  partly 
written  and  partly  printed  notice  of  such  purchase,  on  every 
person  in  actual  possession  or  occupancy  of  said  premises, 
and  upon  all  the  owners  or  parties  interested  in  said  prem- 
ises, three  months  before  the  expiration  of  the  time  of 
redemption  of  said  sale,  in  which  notice  petitioner  stated 
when  he  purchased  said  lot,  in  whose  name  the  same  was 
taxed,  the  description  of  the  premises  so  purchased,  for  what 
years  the  same  was  taxed,  and  when  the  time  of  redemption 
would  expire ;  that  petitioner  caused  diligent  inquiry  to  be 
made  for  the  person  in  whose  name  said  lot  was  taxed ;  that 
upon  such  inquiry  said  person  could  not  be  found  in  said 
county,  and  thereupon  petitioner  caused  said  notice  to  be 
pubUshed  in  a  newspaper  printed  in  said  county,  said  notice 
being  inserted  three  times  in  said  newspaper, — ^the  first  time 
not  more  than  five  months,  and  the  last  time  not  less  than 
three  months,  before  the  time  of  redemption  from  said  sale 
would  expire ;  that  said  premises  were  not  redeemed  by  any 
one  from  said  sale  during  the  time  limited  by  law  for  such 
redemption;  that  on  the  nth  day  of  November,  1 881,  peti- 
tioner made  affidavit  (still  being  owner  and  holder  of  said 
certificate  of  sale,  supposed  by  him  at  that  time  to  be  in  com- 
pliance with  the  conditions  of  section  216  of  the  Revenue 
act,  chapter  120,  of  the  Revised  Statutes  of  the  State  of  Illi- 
nois), stating  particularly  the  facts  relied  upon  as  complying 
with  said  act,  and  thereupon  delivering  said  affidavit  and 
certificate  of  sale,  and  the  receipt  for  the  payment  of  all  taxes 
upon  said  premises  for  the  two  years  following  said  tax  sale, 
to  the  county  clerk  of  said  county ;  that  petitioner  at  that 
time  requested  said  county  clerk  to  execute  and  deliver  to 
petitioner  a  tax  deed  of  said  premises ;  that  thereupon  said 
county  clerk  duly  filed  said  affidavit,  certificate  of  sale,  and 
the  papers  accompanying  the  same,  in  the  office  of  the  county 
clerk  of  said  county,  and  afterwards,  to  wit,  on  November 
25,  1 88 1,  executed  and  delivered  to  petitioner  a  tax  deed  of 
said  premises,  said  tax  deed  being  tax  deed  No.  K  1952 ;  that 
the  papers  upon  which  petitioner  obtained  said  tax  deed 
were,  the  affidavit  of  petitioner,  the  said  tax-sale  certificate, 
the  said  tax  receipts,  the  affidavits  of  William  E.  Winholtz, 
George   M.   French  and  James  Mois,  the  tax-purchaser's 
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notices,  the  published  tax-sale  notice,  and  the  certificate  of 
publication  of  said  notice,  certified  copies  of  which  are  here- 
to annexed  and  made  a  part  of  this  petition;  that  Mary 
Conners  was  in  possession  of  said  premises  at  the  time  when 
notices  were  served  as  aforesaid,  but  they  do  not  show  that 
said  notice  was  at  any  time  served  upon  said  Mary  Conners  ; 
that  said  notice  was  duly  served  upon  said  Mary  Conners, 
by  delivering  a  copy  thereof  to  her,  on  the  15th  day  of 
March,  1881 ;  that  the  same  was  served  .upon  her.  by  said 
George  M.  French,  agent  of  petitioner,  for  that  purpose,  but 
at  the  time  of  making  said  affidavit  of  service  of  said  notice 
by  said  French,  the  allegation  that  he  had  so  served  said 
notice  upon  said  Mary  Conners  was  left  out  of  said  affidavit 
by  mistake,  and  that  neither  petitioner,  nor  said  French,  nor 
said  clerk,  nor  any  one  else,  discovered  said  mistake  until 
long  after  the  execution  and  delivery  of  said  tax  deed ;  that 
petitioner  believes  it  to  be  the  law  that  said  tax  deed,  so  far 
as  it  relates  to  the  premises  aforesaid,  *  was  prematurely 
issued,  unauthorized,  and  void,  for  the  reason  that  said 
papers,  so  filed  as  aforesaid,  show  that  said  Mary  Conners 
was  in  possession  of  said  premises  at  the  time  of  service  of 
said  notices,  but  show  no  service  of  said  notice  upon  said 
Mary  Conners,  and  that  said  papers  so  filed  are  not  in  com- 
pliance with  section  216  of  said  act,  and  are  not  prima- facie 
evidence  that  your  petitioner  had  complied  with  the  condi- 
tions of  said  section  216  at  the  time  when  said  tax  deed  was 
issued ;  *  that  petitioner  has  made  no  conveyance  of  said 
premises  at  any  time  after  discovery  of  said  mistake  in  the 
affidavit  of  said  French ;  that  petitioner  made  a  new  affidavit, 
accompanied  with  a  copy  of  said  notice  and  a  second  affida- 
vit of  said  French,  stating  that  he  served  said  notice  on  said 
Mary  Conners  on  the  15th  day  of  March,  188 1 ;  that  petitioner 
presented  said  last-mentioned  papers  to  said  county  clerk, 
Ernst  F.  C.  Klokke,  and  requested  him  to  file  the  same,  and 
to  deliver  to  petitioner  a  new  deed  for  said  premises,  offer- 
ing to  pay  any  additional  fee  to  said  clerk  which  it  might  be 
necessary  to  pay,  but  said  clerk  refused,  and  still  refuses,  to 
deliver  to  petitioner  such  new  deed ;  that  the  time  limited 
for  taking  out  a  valid  deed  upon  said  premises  will  expire  on 
the  loth  day  of  October  next ;  that  petitioner  believes  it  is 
the  duty  of  said  clerk  to  deliver  to  him  a  new  deed  of  said 
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premises  in  time  for  filing  the  same  for  record,  before  the 
loth  day  of  October,  1882 ;  wherefore  petitioner  prays  this 
court  to  grant  a  writ  of  mandamus  to  compel  said  Ernst  F.  C. 
Klokke  to  receive  and  file  in  his  office  said  papers  last  pre- 
sented to  him,  and  to  execute  and  deliver  to  petitioner  a  new 
deed  of  said  premises,  and  to  do  such  acts  and  things  as  the 
law  requires,  for  petitioner's  relief." 

Copies  of  the  affidavits,  notices  of  purchase,  etc.,  are  re- 
ferred to  in  the  petition  as  exhibits. 

The  defendant  demurred  to  the  petition,  and  for  cause  of 
demurrer  assigned,  "  that  as  the  county  clerk  of  said  county 
has  regularly  issued  a  tax  deed  in  compliance  with  section 
216  of  the  Revenue  law,  and  that  such  deed  having  been  in 
all  respects  issued  regularly  and  according  to  law,  as  appears 
from  said  petition,  the  respondent,  as  such  county  clerk,  has 
no  power  or  authority  in  law  to  issue  a  second  deed."  The 
demurrer  concludes :  "  Wherefore,  and  for  other  good  causes 
of  demurrer  appearing  in  said  petition,  defendant  prays  judg- 
ment whether  he  shall  be  compelled  to  make  further  answer.'* 
The  court  overruled  the  demurrer,  and  the  defendant  making 
no  further  answer,  the  court  adjudged  that  the  petition  be 
taken  for  confessed,  and  that  a  peremptory  mandamus  issue, 
etc.  An  appeal  was  prosecuted  from  that  judgment  to  the 
Appellate  Court  That  court  affirmed  the  judgment  of  the 
Superior  Court,  and  the  case  comes  here  by  appeal  from  the 
last-named  judgment,  on  certificate  as  to  the  importance  of 
the  question  involved,  by  two  of  the  judges  of  that  court 

E.  R.  Bliss  and  H,  W.  Magee  for  the  appellant 

Abbott^  Oliver  &  Showalter,  for  the  appellee. 

SCHOLFIELD,  J. — The  question  presented  by  this  record  is, 
whether  a  county  clerk  who  has  once  executed  a  MAin>ijnrsDo» 
tax  deed  at  the  instance  of  the  holder  of  the  cer-  s^iS5J^I5 

■us  nOOVD  TAX 


tificate  of  purchase  at  a  tax  sale,  upon  evidence  '*"^' 
then  furnished  by  such  holder,  can  be  subsequently  com- 
pelled, by  mandamus^  to  execute  to  the  same  party  another 
tax  deed  under  the  same  certificate  of  purchase,  the  holder 
thereof  having  filed  with  the  clerk  additional  and  more  per- 
fect evidence  of  his  having  complied  with  the  law  in  respect 
to  giving  notice,  etc.,  since  the  execution  of  the  first  deed. 
Our  answer  must  be  in  the  negative.    It  is  true,  where  a 
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clerk  has  himself  made  a  mistake  in  executing  a  tax  deed, 
whereby  it  is  rendered  inoperative  for  the  purpose  for  which 
it  was  intended,  he  may  subsequently  be  compelled,  by  man- 
damuSy  to  correct  his  mistake,  and,  of  course,  may  make  the 
correction  without  being  coerced  thereto  by  judgment  of 
court.  Maxcy  v.  Clabaugh,  i  Gilm.  26.  And  to  the  same 
effect  is  McCready  v.  Sexton,  29  Iowa,  356.  But  here  the 
clerk  has  made  no  mistake.  The  mistake  made  is  that  of  the 
party  applying  for  the  deed,  and  relates  to  proof  which  it 
was  his  duty  to  furnish  to  the  clerk,  and  which  he  assumed 
to  furnish  to  the  clerk,  before  applying  for  his  deed.  If  he 
may  have  mandamus  to  compel  the  clerk  to  make  a  new  deed 
upon  his  alleged  correction  of  one  mistake,  may  he  not  also 
have  it  to  compel  the  clerk  to  make  a  new  deed  upon  his 
alleged  correction  of  another  mistake  ?  Where  is  it  to  end  ? 
The  owner  of  the  land  to  be  affected  is  not  before  us,  and 
has  no  opportunity  to  be  heard  upon  this  question.  If  this 
mandamus  will  lie,  will  it  not  afford  a  precedent  whereby 
purchasers  at  tax  sales  may,  by  adroit  manipulation,  obtain 
the  opinion  of  the  court  upon  the  validity  of  a  given  title 
before  the  landowner  has  any  opportunity  to  be  heard? 
The  rule  is,  a  party  applying  for  a  mandamus  must  show  a 
clear,  legal  right  to  have  the  thing  sought  by  it  to  be  done, 
and  if  the  granting  of  the  writ  will  do  the  party  applying  for 
it  no  good,  it  will  be  refused.  People  v.  Chicago  &  Alton 
R.  R.  Co.,  55  111.  95  ;  Commissioners  of  Highways  v.  Bonker, 
66  Id.  339;  People  v.  City  of  Elgin,  Id.  507;  People  v. 
Klokke,  92  Id.  134;  People  ex  rel.  v.  Dulaney,  96  Id.  503; 
People  ex  rel.  v.  Johnson,  100  Id.  537.  And  so  the  question 
of  the  sufficiency  of  the  deed  to  convey  the  title,  when  made 
as  asked,  would  always  be  a  pertinent  question  in  such  cases. 

We  think  it  is  contrary  to  the  policy  of  the  law  that  man- 
damus should  issue  where  its  sole  purpose  and  effect  is,  as  it 
is  here,  to  relieve  from  the  consequences  of  the  mistakes  or 
omissions  of  the  party  applying  for  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Berry 

V. 
BiCKFORD, 

{Advance  Case,  New  Hampshire,     Jufyyi,  1885.) 

A  town  which  becomes  the  purchaser  of  land  sold  for  taxes,  under  G. 
L-.  c-  59»  §  6»  >s  not  estopped  to  set  up  the  title  so  acquired  by  the  fact 
that  for  two  years  after  the  sale  and  before  a  deed  had  been  given  by  the 
collector  the  premises  were  taxed  to  the  owner  and  the  taxes  paid  by 
him. 

Writ  of  entry.  Trial  by  the  court  The  land  in  question 
was  conveyed  in  mortgage  to  the  Gonec  Five  Cents  Savings 
Bank  by  one  Nutter,  February  4,  1869.  February  28,  1874, 
Nutter's  assignee  in  bankrupcy  quitclaimed  it  to  the  bank, 
and  October  10,  1882,  the  assignee  of  the  bank  quitclaimed  it 
to  the  plaintiff. 

The  defendant's  title  was  a  quitclaim  deed  of  the  premises 
from  the  town  of  New  Durham,  dated  March  14, 1882;  and 
the  title  of  the  town  was  through  a  deed  of  quitclaim,  dated 
January  14,  1882,  from  its  collector  of  taxes  for  1878.  May 
31, 1879,  ^^®  l^'^d  was  duly  sold  for  the  taxes  of  1878,  and  was 
bid  off  by  the  town.  In  1880,  and  also  in  1881,  the  land  was 
taxed  to  the  bank,  and  the  bank  paid  the  taxes. 

The  court  ordered  judgment  for  the  defendant,  and  the 
plaintiff  excepted. 

Sanborn  &  Cochrane  for  plaintiff. 

R.  G.  Pike  for  defendant 

Allen,  J. — The  only  point  raised  by  the  plaintiff  in  the  case 
is,  that  the  town,  by  assessing  a  tax  upon  the  land  to  the 
bank,  the  plaintiff's  grantor,  and  receiving  the  tax  in  1880  and 
1 88 1,  after  it  had  purchased  the  land  and  had  a  right  tea 
deed,  was  estopped  from  denying  the  title  of  the  bank,  and  as 
against  that  title  took  nothing  from  the  collector's  deed  and 
conveyed  nothing  to  the  defendant. 

Although  the  town  had  a  right  to  demand  and  receive  a 
deed  at  the  end  of  a  year  from  the  time  of  sale,  the  land  was 
open  to  redemption  by  the  bank,  which  had  an  interest  to 
protect  at  any  time  prior  to  the  reception  of  a  deed  from  the 
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town.  G.  L.,  c,  59,  §§  8,  14.  The  bank  had  a  title  to  the  land 
as  early  as  1874,  and  there  is  nothing  to  show  it  was  not  the 
duty  of  the  bank  to  pay  the  tax  of  1878.  The  proceedings  of 
the  collector,  in  selling  the  land  in  1879  for  the  unpaid  tax  of 
1878,  were  matters  of  public  record  in  the  town  and  were 
constructively  known  to  the  bank,  and  the  bank  had  the  right 
and  privilege  of  paying  the  delinquent  taxes  and  protecting 
its  title  at  any  time  up  to  January,  1882.  when  the  town  took 
its  deed.  The  fact  that,  during  all  the  time,  between  the  tax 
sale  in  May,  1879,  ^^d  January,  1882,  or  any  part  of  it,  when 
the  land  was  open  to  redemption,  it  was  taxed  to  the  bank 
whose  duty  it  was  to  pay  the  tax,  tannot  estop  the  defendant 
nor  the  town  under  whom  the  defendant  claims  from  asserting 
a  title,  which  the  bank  might  have  defeated,  but  did  not  take 
the  necessary  steps  to  do.  So  long  as  the  land  was  open  to 
redemption,  neither  the  town  nor  its  selectmen  could  know 
that  the  bank  would  not  pay  the  tax  and  make  its  title  sure. 
Having  a  right  to  redeem  the  land,  the  bank  had  such  an 
interest  in  it  that  the  town,  during  the  existence  of  such  right, 
might  well  assess  the  tax  against  the  bank,  and  in  doing  so 
there  would  be  no  estoppel  nor  waiver  of  a  right  on  its  part 
to  assert  a  title  not  before  defeated  or  destroyed  by  a  redemp- 
tion of  the  land  from  a  tax  sale.  The  position  of  the  bank, 
the  plaintiff's  grantor,  was  not  changed  to  its  injury  or  dis- 
advantage by  anything  which  the  town  did.  Even  if  neither 
the  plaintiff,  at  the  time  of  his  purchase,  nor  the  bank  at  the 
time  of  the  proceedings,  in  the  sale  of  the  land  to  and  by  the 
town,  had  actual  notice  of  the  same,  there  could  be  no  estoppel 
against  a  purchaser  at  a  tax  sale,  notice  of  the  proceedings, 
as  provided  by  law,  having  been  g^ven,  and  actual  notice  not 
having  been  intentionally  or  fraudulently  withheld.  No 
question  is  raised  by  the  case  upon  the  effect  of  want  of  notice 
to  the  bank,  beyond  the  bearing  of  the  fact  upon  the  question 
of  estoppel,  and  that  question  cannot  be  affected  by  want  of 
notice,  if  the  want  did  not  arise  or  was  not  promoted  by  the 
fraud  of  the  defendant  or  the  town.  It  was  no  fault  of  the 
town  that  the  bank  was  ignorant  of  the  assessment  of  the  tax 
of  1878,  or  of  the  sale  of  the  land  for  that  tax  in  1879;  ^^^ 
was  it  the  fault  of  the  town  that  the  bank  did  not  redeem  the 
land  and  protect  its  title  by  paying  the  tax  sometime  in  the 
two  and  one  half  years  after  the  sale  and  before  the  deed  was 
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taken,  and  neither  the  plaintiff  nor  his  grantor,  the  bank,  can 
now  complain,  if  the  defendant  and  his  grantor,  the  town,  in- 
sist upon  asserting  a  title,  which  they,  the  plaintiff  and  the 
bank,  might  by  reasonable  diligence  have  easily  defeated. 

The  selectmen  of  the  town  are  public  officers,  whose  duties 
EsTOPPiL  OF  ^^®  defined  by  law,  and  the  town  could  not  be  es- 
TowN.  topped    from   claiming  title  to   its  land   by  any 

wrongful  or  unauthorized  act  of  its  selectmen  in  assessing  a  tax 
upon  the  land  against  one  not  the  owner,  nor  in  collecting 
and  receiving  the  tax.  Rossin  v.  Boston,  4  Allen,  57,  58 ; 
St.  Louis  V.  Gorman,  29  Mo.  593 ;  Ellsworth  v.  Grand  Rapids, 
27  Mich.  280 ;   McFarlane  "v.  Kerr,  10  Bosworth  (N.  Y.),  249. 

Exceptions  overruled. 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 


Snell 

V. 

Campbell,  Co.  Treasurer,  and  others. 

{Advance  Case,  Circuit  Court,  N,  D.  Iowa,     June,  1885.) 

Action  to  set  aside  tax  sale  and  enjoin  execution  of  tax  deed  in  so  far 
as  the  validity  of  the  tax  in  controversy  is  concerned,  keld,  barred  by  a 
former  suit  brought  by  complainant  and  others  against  the  county  treas- 
urer to  test  the  validity  of  said  tax,  and  decided  against  them  in  the  State 
court. 

The  repeal  of  a  statute  under  which  a  penalty  is  assessed  against  a  tax- 
payer who  fails  to  pay  his  taxes  within  a  specified  time  is  a  remission  of 
the  penalty.  It  cannot  be  collected  after  such  repeal,  and,  when  the  pen- 
alty has  not  been  collected  of  the  delinquent  tax-payer,  he  may  redeem 
from  tax  sale  without  making  a  tender  of  the  penalty  in  addition  to  the 
tax  properly  assessed,  with  legal  interest  thereon. 

In  Equity. 

Cole,  McVey  &  Clark  and  Bar  croft  &  Bowen  for  complainant 

y.  F.  Dunconibe  for  defendants. 

Shiras,  J. — The  complainant,  who  is  a  citizen  of  the  State 
of  Illinois,  avers  in  his  bill  of  complaint  that  he  is  now,  and 
Pacts.  was  iu  1 877,  the  owner  of  certain  realty,  situated 

in  Wahkonsa  township,  Webster  county,  Iowa;  that  in  1877 
a  tax  of  S  per  cent  was  levied  on  said  realty  in  aid  of  the  Fort 
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Dodge  &  Fort  Ridgely  R.  R.  Co.,  in  pursuance  of  a  vote 
of  the  electors  in  said  township  under  the  provisions  of 
an  act  of  the  general  assembly  of  the  State  of  Iowa,  approved 
March  15,  1877 ;  that  on  or  about  the  eighteenth  of  June,  1883, 
the  treasurer  of  said  Webster  county,  at  a  sale  of  lands  for 
delinquent  taxes,  sold  the  realty  owned  by  complainant  for 
said  railroad  tax,  the  same  remaining  unpaid ;  that  Wm.  M. 
Grant,  one  of  the  defendants,  bought  said  realty  at  such  tax 
sale  ;  that  the  treasurer,  in  making  said  sale,  added  to  the 
amount  of  the  tax  at  five  per  cent  a  penalty  for  the  non-pay- 
ment thereof  at  the  rate  of  i  per  cent  a  month  for  the  first 
three  months,  2  per  cent  per  month  for  the  second  three 
months,  and  3  per  cent  a  month  for  the  remaining  months 
thereafter  up  to  the  day  of  the  sale ;  that,  unless  restrained 
from  so  doing,  the  county  treasurer  will  execute  a  treasurer's 
deed  to  the  purchaser  or  his  assignee,  thereby  casting  a  cloud 
upon  complainant's  title  to  said  realty ;  that  the  act  of  the 
general  assembly  of  March  15,  1877,  is  contrary  to  the  pro- 
visions of  the  constitution  of  the  State  of  Iowa;  that  the  vote 
taken  was  not  in  pursuance  of  the  act  in  question,  and  the 
tax  levied  is  void  and  of  no  effect ;  that  taxes  in  aid  of  rail- 
roads had  already  been  voted  in  Wahkonsa  township  in  ex- 
cess of  5  per  cent,  and  that  the  power  to  vote  a  tax  under  the 
statute  was  exhausted ;  that  if  valid  no  penalty  attached  to 
the  failure  to  pay  the  tax  assessed,  and  that  the  sale  by  the 
treasurer  is  void,  because  these  penalties  had  been  added. 

To  this  bill  the  proper  county  officers,  together  with  the 
purchaser  at  the  tax  sale  and  the  owner  of  the  certificate  of 
sale,  were  made  parties,  and  have  fully  answered  thereto. 

The  first  question  made  by  defendants  upon  the  pleadings 
and  the  evidence  is  that  the  matters  relied  upon  by 
complainant  have  already  been  adjudicated  against  J^7a^rm 
him,  and  that  he  is  now  estopped  from  relitigating  ^^*'^**^^^ 
them  in  the  present  action. 

It  appears  that  the  complainant,  Snell,  uniting  with  a  num- 
ber of  other  tax-payers  owning  property  in  Wahkonsa  town- 
ship, filed  a  bill  in  equity  in  the  district  court  of  Webster 
county,  Iowa,  at  the  February  term,  1879,  against  A.  Leonard, 
the  then  county  treasurer  of  Webster  county,  to  enjoin  and 
restrain  the  collection  of  the  tax  voted  and  levied  in  aid 
of  the  Fort  Dodge  &  Fort  Ridgely  R.  R.  Co.     In  sub- 
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Stance,  the  grounds  of  complaint  were  that  the  petition 
asking  for  a  submission  of  the  question  of  aiding  the  railroad 
was  not  signed  by  the  requisite  number  of  freeholders;  that 
the  trustees  had  no  power  to  order  an  election;  that  the 
company  had  not  complied  with  the  provisions  of  the  pro^ 
position  submitted  to  the  voters ;  and  that  the  road  was  not 
properly  constructed,  and  had  beeii  changed  from  a  narrow 
to  a  standard  gauge  road. 

A  temporary  injunction,  restraining  the  treasurer  from 
collecting  the  tax,  was  granted  by  the  judge  of  the  district 
court.  The  defendants  answered  the  bill  thus  filed,  and  upon 
a  hearing  the  temporary  injunction  was  dissolved,  and  the 
bill  ordered  to  be  dismissed.  The  order  dissolving  the  in- 
junction is  in  writing,  signed  by  the  judge,  and  was  made  in 
vacation,  and  it  is  not  shown  that  a  formal  judgment  or  de- 
cree based  thereon  was  entered  upon  the  records  of  the  court 
The  plaintiffs,  however,  appealed  the  case  to  the  supreme 
court  of  the  State,  and  in  that  court  attacked  the  constitu- 
tionality of  the  act  of  the  general  assembly  under  which  the 
tax  was  voted.  The  supreme  court  held  the  act  constitution- 
al, and  .affirmed  the  order  or  decree  of  the  district  court 
See  Snell  v.  Leonard,  55  Iowa,  553 ;  s.  c,  8  N.  W.  Rep.  425. 

The  defendants  in  the  present  suit  plead  and  rely  upon  the 
action  had  in  Snell  v.  Leonard  as  an  adjudication  estopping 
the  complainant  from  again  questioning  the  validity  of  the 
tax  assessed  upon  complainant's  property  in  aid  of  the  Fort 
Dodge  &  Fort  Ridgely  R.  R.  Co. 

Upon  part  of  complainant,  it  is  insisted  that  it  has  not  been 
proven  that  there  was  any  legal  or  binding  adjudication  had 
in  that  cause,  in  that  it  does  not  appear  that  the  order  of  the 
judge  dissolving  the  injunction  and  dismissing  the  bill  ever 
ripened  into  a  full  and  final  decree  entered  of  record  during 
a  term  of  the  court  It  clearly  appears  that  the  answer  filed 
in  that  cause  took  issue  upon  the  merits  of  the  bill  of  com- 
plaint, and  that  the  judge  upon  the  hearing  dissolved  the  in- 
junction previously  granted  and  ordered  the  dismissal  of  the 
bill.  The  complainants  evidently  treated  this  as  the  end  of 
the  case  in  the  district  court,  and  appealed  the  cause  to  the 
supreme  court,  stating  in  the  notice  of  appeal  that  "the  plain- 
tiffs in  said  action  have  appealed  from  the  judgment  of  the 
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district  courtTendered  in  favor  of  the  defendant  at  the  March 
term  thereof,"  etc. 

In  the  supreme  court  the  case  was  fully  heard  upon  its 
merits,  and  the  judgment  of  the  district  court  was  affirmed. 
•Under  these  circumstances  it  is  not  open  to  the  complainant 
to  say  that  there  was  not  an  adjudication  against  him  upon 
the  merits  of  the  controversy  involved  in  the  bill  of  complaint 
filed  against  the  treasurer  of  Webster  county. 

Treating  the  record  as  sufficient  evidence  of  an  adjudica- 
tion  upon  the  merits  of  that  controversy,  the  question  then 
arises  w-hether  that  adjudication  bars  the  complainant  from 
the  relief  sought  in  the  present  proceedings. 

In  Cromwell  v.  Sac  Co.,  94  U.  S.  351,  the  general  rule  ap- 
plicable to  this  plea  of  res  judicata  is  very  fully  and  clearly 
stated.  It  therein  appeared  that  one  Smith  had  brought  an 
action  against  Sac  county  upon  certain  coupons  attached  to 
bonds  issued  by  the  county.  It  was  therein  adjudged  that 
the  bonds  were  fraudulent,  and,  it  not  appearing  that  Smith 
was  an  innocent  holder  for  value,  it  was  further  adjudged 
that  he  could  not  recover.  Subsequently  an  action  upon 
other  coupons  attached  to  the  same  bonds  was  brought  in  the 
name  of  Cromwell  against  Sac  county,  and  by  way  of  defence 
the  adjudication  in  the  case  of  Smith  v.  Sac  Co.  was  pleaded,, 
with  the  averment  that  Cromwell  had  been  at  all  times  the 
owner  of  the  coupons  sued  on,  and  that  the  suit  in  name  of 
Smith  was  really  for  his  benefit.  The  supreme  court  held 
that,— 

"  There  is  a  diflFerence  between  the  effect  of  a  judgment  as 
a  bar  or  estoppel  against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand,  and  its  effect  as  an  estoppel 
in  another  action  between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  In  the  former  case,  the  judgment, 
if  rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a 
subsequent  action.  It  is  a  finality  as  to  the  claim  or  demand 
in  controversy,  concluding  parties  and  those  in  privity  with 
them,  not  only  as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose.  Thus,  for  example,  a  judgment  rendered 
upon  a  promissory  note  is  conclusive  as  to  the  validity  of  the 
instrument  and  the  amount  due  upon  it,  although  it  be  sub- 
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sequently  alleged  that  perfect  defence  actually  existed,  of 
which  no  proof  was  offered,  such  as  forgery,  want  of  consid- 
eration, or  payment.  If  such  defences  were  not  presented  in 
the  action,  and  established  by  competent  evidence,  the  subse- 
quent allegation  of  their  existence  is  of  no  legal  consequence. 
The  judgment  is  as  conclusive,  so  far  as  future  proceedings 
at  law  are  concerned,  as  though  the  defences  never  existed. 
•  .  .  .  Such  demand  or  claim,  having  passed  into  judgment, 
cannot  again  be  brought  into  litigation  between  the  parties 
in  proceedings  at  law  upon  any  ground  whatever.  But  when 
the  second  action  between  the  same  parties  is  upon  a  differ- 
ent claim  or  demand,  the  judgment  in  the  prior  action  oper- 
ates as  an  estoppel  only  as  to  those  matters  in  issue  or  points 
controverted  upon  the  determination  of  which  the  finding  or 
verdict  was  rendered ;  .  .  .  only  upon  such  matters  is  the 
judgment  conclusive  in  another  action." 

Applying  these  principles  to  the  facts  of  the  case,  the  court 
held  that  the  second  suit,  being  upon  different  coupons  than 
those  involved  in  the  first  suit,  was  for  a  different  cause  of 
action ;  that  the  judgment  in  the  former  suit,  holding  the 
bonds  invalid  against  the  county,  estopped  the  plaintiff  from 
averring  the  contrary  in  the  second  suit,  but  that  plaintiff  was 
not  estopped  from  shqwing  that  he  was  an  innocent  holder  of 
the  coupons  declared  on  in  the  second  suit,  because  that  ques- 
tion was  not  involved  in  nor  passed  upon  in  the  first  suit. 

In  Block  V.  Commissioners,  99  U.  S.  686,  it  appeared  that 
one  Lewis  was  the  owner  of  100  coupons  attached  to  bonds 
issued  by  Bourbon  county,  Kansas.  In  1873  he  applied  to 
the  supreme  court  for  a  mandamus,  for  the  purpose  of  com- 
pelling the  county  commissioners  to  levy  a  tax  and  provide 
for  the  payment  of  the  coupons  held  by  him.  An  alternative 
writ  was  issued,  and  the  commissioners  answered  it,  setting 
up,  among  other  things,  that  the  bonds  and  coupons  held  by 
Lewis  were  unauthorized  by  law,  because  a  majority  of  the 
electors  of  the  county  had  not  sanctioned  the  issuing  of  the 
bonds.  The  supreme  court  gave  judgment  for  the  defendants, 
refusing  the  mandamus.  Thereupon  Lewis  delivered  the 
coupons  to  Block,  who  brought  suit  thereon,  in  reality  in»the 
interest  of  Lewis.  To  this  suit,  brought  in  the  United  States 
circuit  court,  the  judgment  in  the  mandamus  case  was  pleaded 
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as  a  defence,  and  the  supreme  court  held  it  was  a  conclusive 
bar  to  the  action. 

In  Stout  V,  Lye,  103  U.  S.  66,  the  record  presented  the  fol- 
lowing facts :  On  the  tenth  of  November,  1873,  one  Lye  exe- 
cuted to  the  First  National  Bank  of  Delphos  a  mortgage  on 
certain  real  estate  in  Allen  county,  Ohio,  to  secure  a  debt  due 
the  bank.  On  the  twenty-ninth  of  December,  1875,  John  W. 
and  Jacob  O.  Stout  brought  suit  in  the  United  States  circuit 
court  for  Northern  district  of  Ohio  against  Lye  and  others  to 
recover  judgment  on  a  debt  due  thereon.  On  the  fifteenth  of 
January,  1876,  the  bank  commenced  suit  in  the  State  court  of 
Allen  county  against  Lye  for  the  foreclosure  of  its  mortgage. 
To  this  suit  the  Stouts  were  not  made  parties.  On  the  thirty, 
first  of  January,  1876,  the  Stouts  obtained  judgment  against 
Lye  in  the  United  States  circuit  court.  This  judgment  was 
a  lien  upon  the  mortgaged  realty.  On  the  twenty-third  of 
February,  1876,  the  Stouts  commenced  a  suit  in  the  United 
States  circuit  court,  making  the  bank  a  defendant,  in  which 
they  sought  to  set  aside  the  mortgage  as  illegal  for  want  of 
authority  to  take  it,  and  also  seeking  to  have  certain  payments 
of  usurious  interest  credited  on  the  principal  debt.  On  the 
seventh  of  March  a  judgment  was  rendered  in  the  State  court 
in  the  suit  of  the  bank  againt  L)^e  for  the  full  amount  of  the 
note,  and  ordering  a  sale  of  the  mortgaged  property.  There- 
upon the  bank  answered  in  the  suit  pending  in  the  United 
States  court,  setting  up  the  judgment  of  foreclosure  as  a  bar 
to  the  action  on  part  of  the  Stouts.  The  supreme  court  held 
that  the  suit  to  foreclose  the  mortgage  in  favor  of  the  bank 
was  pending  when  the  Stouts  obtained  a  lien  upon  the  realty 
by  virtue  of  the  judgment  in  their  favor  against  Lye ;  that^ 
consequently,  they  were  in  privity  with  Lye,  and  although 
they  were  not  parties  to  the  record  in  the  foreclosure  suit, 
they  were  nevertheless  bound  by  the  decree  therein ;  that 
although  Lye,  in  the  foreclosure  suit,  did  not  in  fact  set  up  the 
defence  of  want  of  authority  in  the  bank  to  take  the  mortgage, 
yet  he  was  at  liberty  to  do  so,  and  that  he  could  not,  nor  could 
the  Stouts,  afterwards  be  heard  to  say  in  the  suit  in  the  United 
States  court  that  the  mortgage  was  for  any  reason  invalid  or 
void. 

In  the  cases  of  Corcoran  v.  Chesapeake,  etc..  Canal  Co.,  94 
U.  S,  741,  and  Louis  v.  Brown  Tp.,  109  U.  S.  162 ;  s.  c,  3  Sup. 
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Ct.  Rep.  92,  it  is  ruled  that  in  chancery  cases  adverse  inter- 
ests between  defendants  will  be  deemed  settled,  as  between 
such  defendants,  by  a  decree  in  the  cause,  if  the  parties  had 
an  opportunity  of  asserting  their  rights. 

Applying  the  rules  thus  enunciated  to  the  facts  of  the 
present  case,  what  is  the  result  ?  In  the  case  brought  in  the 
State  court,  the  present  complainant  was  one  of  the  complain 
ants  therein,  and  so  far  as  he  was  concerned  the  record  shows 
that  that  proceeding,  like  the  present  one,  was  brought  to 
restrain  and  enjoin  the  collection  of  the  5  per  cent  tax  voted 
in  aid  of  the  Fort  Dodge  &  Fort  Ridgely  R.  R.  Co. 
and  levied  upon  complainant's  property.  The  object  and 
purpose  of  both  suits  is  identical,  and  the  ultimate  question 
presented  for  decision  is  the  same,  to  wit,  whether  the  tax 
voted  is  legal  and  binding.  The  former  suit  was  against  the 
then  treasurer  of  the  county  in  his  ofiBcial  capacity ;  the  present 
suit  is  against  the  present  treasurer,  the  auditor,  and  the  pur- 
chaser at  the  tax  sale.  It  is  apparent  that  these  latter  parties 
are  in  privity  with  and  represent  exactly  the  same  interests  as 
did  the  defendant  in  the  former  suit.  In  the  former  suit  the 
decision  was  that  the  act  of  the  general  assembly  under  which 
the  tax  was  voted  was  constitutional,  and  the  tax  was  legal 
and  binding,  and  the  complainant's  property  liable  therefor. 
The  judgment  in  that  case  concluded  the  complainant  upon 
these  questions,  no  matter  whether  the  same  objections  were 
then  made  to  the  validity  of  the  tax  or  not. 

It  is  not  now  open  to  the  complainant  in  this  case  to  litigate 
the  validity  of  the  tax  in  question.  In  the  former  suit,  he  had 
the  opportunity  to  present  for  decision  every  question  touching 
the  constitutionality  and  validity  of  the  tax  voted ;  and  as  the 
two  suits  are  for  the  same  relief  and  based  upon  the  same  facts, 
the  former  adjudication  concludes  him,  not  only  upon  the 
objections  he  then  made,  but  upon  all  he  might  have  made. 
None  of  the  points  made,  therefore,  against  the  constitution- 
ality of  the  act  of  the  general  assembly,  or  against  the  validity 
of  the  tax  as  voted  and  levied,  are  open  for  investigation 
before  this  court  in  the  present  cause. 

The  bill  filed,  however,  presents  another  question,  and  that 
TwfDEE  NBCEs-  is  as  to  thc  amount  necessary  to  be  paid  in  order  to 
fbommSlE'  redeem  the  property  from  the  tax  sale.  This  sale 
did  not  take  place  until  after  the  final  decision  of  the  case  of 
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Snell  z/.  Leonard,  and  the  question  of  the  right  of  redemption 
and  the  amount  to  be  paid  was  not  involved  therein.  The 
rights  of  the  parties  growing  out  of  the  sale  of  the  realty  for 
the  tax  in  question  have  not  been  adjudicated,  and  are  open  to 
contest  in  the  present  proceeding. 

The  stipulation  of  facts  filed  in  the  present  cause  shows  that 
after  the  decision  of  the  supreme  court  in  the  case  of  Snell  v, 
Leonard  was  rendered,  the  complainant  herein  tendered  to 
the  treasurer  of  Webster  county  the  amount  of  the  tax  assessed 
upon  his  property  in  favor  the  Fort  Dodge  &  Fort  Ridgely 
R.  R.  Co.,  together  with  interest  thereon  at  the  rate  of  lo 
per  cent  up  to  the  date  of  the  tender,  which  was  made  on 
May  10,  1 88 1,  The  treasurer  refused  to  accept  the  amount 
thus  tendered,  and  in  June,  1883,  sold  the  lands  as  already 
stated. 

The  reason  assigned  by  the  treasurer  for  refusing  to  accept 
the  tender  was  that,  under  the  act  of  the  general  assembly 
authorizing  the  voting  and  levy  of  the  tax,  the  complainant 
must  pay  a  penalty  at  the  rate  fixed  in  the  general  tax  law  of 
the  State,  and  the  question  is  now  presented  whether,  under 
the  act  of  the  general  assembly,  this  penalty  can  be  exacted. 
Counsel  for  complainant  criticise  the  language  of  the  act 
providing  for  the  penalty,  claiming  that  the  provision  that 
"  said  taxes  shall  be  collected  at  the  time  or  times  specified  in 
said  order,  in  the  same  manner,  and  be  subject  to  the  same 
penalties  for  non-payment  after  they  are  collectible,  as  other 
taxes,  or  as  may  be  stated  in  the  petition  asking  said  election." 
is  meaningless,  because  it  declares  that  the  tax  shall  be  subject 
to  the  penalty,  instead  of  declaring  that  the  property,  or  the 
owner  thereof,  is  subjected  to  the  penalty. 

While  the  language  used  may  be  open  to  exception,  still  it 
is  sufficiently  clear  that  the  legislature  intended  to  thereby 
provide  that  if  not  paid  when  due,  the  tax  was  liable  to  be 
increased  by  the  amount  of  the  penalty.  By  section  3  of  the 
act  it  is  provided  that  the  aggregate  amount  of  the  tax  to  be 
voted  or  levied  under  the  act  in  any  township  shall  not  exceed 
5  per  centum  of  the  assessed  value  of  the  property  in  the 
township.  Section  4  provides  that  the  moneys  collected 
under  the  provisions  of  the  act  shall  be  paid  by  the  county 
treasurer  to  the  treasurer  of  the  railroad  company.  All  sums, 
therefore,  collected  as  penalties  belong  to  the  railroad  corn- 
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pany.  In  Barnes  v.  County  of  Marshall,  5  6  Iowa,  20;  s.  c,  8 
N.  W.  Rep.  677,  it  was  decided  that  the  county  acquires  no 
beneficial  interest  in  the  taxes  voted  in  aid  of  the  railroad 
company  and  paid  to  the  county  treasurer,  and  is  not  liable 
for  the  repayment  thereof  if  the  company  forfeits  the  same. 
All  sums*  therefore,  collected  from  the  tax-payers  under  the 
provisions  of  the  act  in  question,  whether  called  a  tax  or  a 
penalty,  are  sums  contributed  by  the  property  owner  to  the 
railroad  company  for  the  purpose  named  in  the  statute,  to  wit, 
to  aid  in  the  construction  of  a  designated  line  of  railroad. 

As  already  stated,  the  limitation  on  the  amount  of  tax  that 
can  be  levied  under  the  act  is  5  per  cent.  If,  therefore,  as  in 
the  case  now  under  consideration,  the  full  amount  of  5  per 
cent  is  levied  as  a  tax.  it  is  very  questionable  whether  any 
further  sum  can  be  collected  and  paid  to  the  railroad  com- 
pany,  even  under  the  guise  of  a  penalty.  This  additional 
amount  is  not  to  cover  expenses.  It  goes  into  the  treasury 
of  the  company,  just  as  the  amounts  reaHzed  from  the  5  per 
cent,  tax  do,  and  for  the  same  purpose.  Under  the  decision 
of  the  supreme  court  of  Iowa,  that  the  beneficial  interest  in 
the  tax  voted  in  aid  of  a  railway  belongs,  not  to  the  county, 
but  to  the  railway  company,  it  is  difficult  to  distinguish  the 
amount  due  from  a  given  tax-payer  to  the  company  for  the 
tax  voted  from  any  other  debt  he  might  owe  to  the  company. 
The  tax-payer  is  under  legal  obligation  to  pay,  and  the  rail- 
road company  has  a  legal  right  to  demand  and  enforce  pay- 
ment of  the  tax.  The  statute,  however,  expressly  limits  the 
amount  that  the  tax-payer  can  be  compelled  to  pay  to  5  per 
cent.  If,  therefore,  a  tax  for  the  full  amount  of  5  per  cent  is 
levied,  is  it  within  the  power  of  the  county  treasurer  or  the 
railroad  company  to  insist  upon  payment  of  a  sum  equal  to  10 
per  cent  if  the  tax-payer  does  not  promptly  pay  the  tax  when 
due? 

The  claim  is  not  made  that  the  additional  sum  is  to  be  con- 
j^ALTT-TEK-  sidered  as  interest  upon  an  overdue  debt.  In  that 
case  the  rate  would  be  fixed  by  other  provisions  of  the  law. 
The  additional  sum  is  claimed  to  be  due  as  a  penalty ;  but  it 
is  a  penalty,  not  for  a  failure  to  pay  a  tax  due  to  and  belong- 
ing to  the  State  or  county,  but  for  a  failure  to  pay  a  sum  due 
to  the  railroad  company.  The  penalty,  when  paid  to  the 
county    treasurer,  belongs  to  the  railway   company,  and  in 
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effect  is  a  sum  paid  by  the  tax-payee  to  aid  in  the  construction 
of  a  line  of  railway.  In  no  respect,  therefore,  does  it  seem  to 
differ  from  the  sum  paid  as  a  tax,  and  there  is  reason  in  the 
proposition  that  calling  the  sum  a  penalty  does  not  change 
the  fact  that  it  is  a  sum  paid  by  the  tax-payer  to  aid  in  the 
construction  of  a  railway,  and  that  under  the  act  in  question 
the  sums  thus  collected  from  the  tax-payer  for  that  purpose 
shall  not  exceed  in  the  aggregate  the  amount  of  5  per  cent. 

But,  without  deciding  this  proposition,  it  is  clear  that  un- 
der the  provisions  of  the  act  in  question  the  tax-payer  cannot 
be  subjected  to  a  tax  greater  in  amount  than  5  per  cent.  If 
any  further  sum  can  be  collected,  it  must  be  as  a  penalty ; 
that  is,  an  amount  assessed  against  the  tax-payer  over  and 
above  the  full  legal  amount  of  his  tax  as  a  punishment  for  his 
failure  to  pay  the  sum  due  as  a  tax  at  a  given  date.  The  sum 
in  excess  of  5  per  cent,  if  collectible  at  all,  can  only  be  col- 
lected  as  a  penalty,  and  not  as  part  of  the  tax.  If,  therefore, 
it  is  a  penalty  pronounced  against  the  delinquent  tax-payer 
for  the  failure  on  his  part  to  perform  the  duty  and  obligation 
of  payment  cast  upon  him  by  the  act  of  the  general  assembly, 
then  as  a  penalty  its  enforcement  may  be  waived,  and  a  re- 
peal of  the  act  providing  for  the  penalty,  before  the  penalty 
is  enforced,  will  terminate  the  right  to  enforce  the  penalty. 
"  The  repeal  of  the  law  imposing  the  penalty  is  of  itself  a  re- 
mission." State  V.  Baltimore  &  O.  R.  R.  Co.,  3  How.  534 ; 
Confiscation  Cases,  7  Wall.  454.     , 

The  act  of  March  15, 1877,  was  expressly  repealed  by  chap- 
ter 159  of  the  acts  of  the  twentieth  general  assembly.  Being 
thus  repealed,  its  penal  provisions  cannot  be  enforced  ;  that 
is  to  say,  the  repeal  of  the  act  terminated  the  right  to  collect 
any  penalty  that  remained  uncollected  at  that  date.  If  the 
realty  had  not  been  sold  at  a  tax  sale  by  the  treasurer  before 
the  repeal  of  the  act,  it  could  not  now  be  sold  in  order  to  col- 
lect the  penalty  claimed. 

The  record  shows  that  in  188 1  the  complainant  tendered  to 
the  treasurer  the  full  amount  of  the  5  per  cent  tax  assessed 
upon  his  property,  with  10  per  cent  interest  added,  but  the 
treasurer  refused  to  accept  the  tender,  and  in  June,  1883,  sold 
the  realty  for  the  taxes  and  penalty  added.  The  complain- 
ant, denying  his  liability  to  the  penalty,  brought  the  present 
action  in  order  to  determine  whether  such  penalto  could  be 

9  Cor.  Gas.— 31 
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collected  from  him.  He  has,  as  yet,  paid  nothing,  and  one 
object  of  the  present  suit  is  to  determine  the  amount  which 
he  is  under  legal  obligation  to  pay  in  order  to  discharge  the 
tax  assessed  against  him,  and  redeem  his  property  from  the 
sale  made  thereof.  It  cannot,  therefore,  be  fairly  said  that 
the  penalty  in  this  case  has  been  collected  and  distributed,  so 
far  as  the  question  lies  between  the  complainant  and  the  rail- 
way company.  The  right  to  collect  the  penalty  is  in  dispute, 
and  if  the  complainant  can  show  that  he  has  been  relieved 
from  the  payment  thereof,  he  has  the  right  so  to  do,  as 
against  the  company.  So  far  as  the  tax  is  concerned,  the 
company  may  obtain  or  perfect  a  vested  right  therein  before 
it  is  collected ;  but  to  the  penalty  no  vested  right  attached 
until  it  is  collected,  and  thus  placed  beyond  the  power  of  tbe 
tax-payer  to  contest  its  validity.  So  long,  therefore,  as  the 
right  to  the  penalty  has  not  vested  in  the  company  by  its  col- 
lection, the  same  may  be  remitted  by  the  legislature,  and,  in 
the  language  of  the  Supreme  Court  of  the  United  States  in 
State  V.  Baltimore  &  O.  R.  R.  Co.,  supra,  "  the  repeal  of  the 
law  imposing  the  penalty  is  of  itself  a  remission." 

What  the  rule  would  be  as  against  some  third  party  not  in- 
terested in  the  tax,  who  should,  at  a  tax  sale,  bid  in  the  prop- 
erty for  the  tax  and  penalty,  and  actually  pay  such  amount 
into  the  treasury,  is  not  considered  or  determined.  The  cer- 
tificate of  sale  in  this  case  was  issued  to  W.  M.  Grant,  who 
was  a  stockholder  in  the  company.  It  does  not  appear  that 
he  has  as  yet  paid  any  money  on  such  purchase,  or  that  he 
bought  the  property  in  his  own  right  The  testimony  of  the 
county  treasurer,  who  conducted  the  sale,  shows  that  no 
money  was  paid  him  on  the  bid  made,  but  that  he  accepted 
the  receipt  of  the  treasurer  of  the  company  instead  of  the 
money,  and  delivered  the  certificate  of  sale  to  the  treasurer. 

Under  these  circumstances  the  question  of  the  right  to  ex- 
act the  penalty  as  a  condition  to  the  right  to  redeem  the  land 
from  the  sale  is  one  solely  between  complainant  and  the  com- 
pany, and,  as  between  them,  the  right  to  exact  the  penalty,  if 
it  ever  existed,  was  terminated  by  the  repeal  of  the  act  under 
which  the  tax  was  voted.  The  complainant,  having  pleaded 
the  tender  made  May  10,  1881,  and  relied  thereon,  which  was 
for  the  full  amount  of  the  tax  levied,  and  interest  thereon  at 
10  per  cent  to  that  date,  has  thereby  admitted  that,  equi- 
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tably,  that  amount  was  then  due  to  the  railroad  company 
The  payment  of  that  amount,  with  interest  thereon  at  6  per 
cent  from  May  10, 1881,  will  fully  discharge  the  indebtedness 
due  from  complainant,  and  relieve  his  property  from  any  lien 
or  claim  by  reason  of  the  tax  levied  in  aid  of  the  Fort  Dodge 
&  Fort  Ridgely  R.  R.  Co. 

The  order  and  decree  will  therefore  be  that,  upon  the  pay- 
ment of  the  amount  above  indicated  to  the  treasurer  of 
Webster  county  within  90  days  from  the  date  of  this  decree, 
the  sale  of  said  realty  for  taxes  as  aforesaid  shall  be  cancelled 
and  set  aside,  and  the  defendants,  and  parties  claiming  under 
them,  be  restrained  and  enjoined  from  executing  or  receiving 
a  treasurer's  deed  of  said  realty,  or  from  asserting  any  title 
to  said  realty  under  the  sale  for  taxes  made  June  18,  1883. 
The  complainant,  having  sought  by  his  bill  to  set  aside  the 
sale  as  wholly  void,  and  escape  the  payment  of  any  sum,  and 
having  failed  to  make  good  his  bill  in  these  particulars,  is  ad- 
judged  to  pay  the  costs  of  this  proceeding. 


Inhabitants  of  West  Bridgewater 

V. 

Inhabitants  of  Wareham. 

(138  Massachusetts^  305.) 

A  town  may,  by  its  vote,  admit  that  a  person  had  a  settlement  therein. 

The  records  of  a  town  showed  votes  "  to  hire  out  F.  and  take  his  wages 
for  to  support  his  family,"  and  "  to  vendue  the  poor,"  followed  by  the 
record  of  the  bidding  ofi  of  F/s  children,  and  to  pay  various  bills  for  the 
support  of  him  and  them  ;  a  vote,  at  a  meeting  held  under  a  warrant  "to  see 
what  the  town  will  do  with  the  town  poor,"  that  "  the  children  of  F.  be  sold 
to  the  lowest  bidder,"  and  that  whatever  it  should  cost  to  get  them  kept 
until  they  were  twenty-one  should  be  paid  in  one  year ;  and  also  that "  the 
rest  of  the  town's  poor  that  are  not  provided  for  be  left  to  the  care  of  the 
selectmen."  Held,  that  these  votes  contained  admissions  that  F.  had  his 
settlement  in  the  town,  and  warranted  a  finding  of  such  settlement. 

Contract  tor  expenses  incurred  in  the  support  of  George 
M.  Fryes,  a  pauper,  whose  settlement  was  alleged  to  be  in  the 
defendant  town.  The  case  was  submitted  to  the  Superior 
Court,  and,  after  judgment  for  the  plaintiff,  to  this  court,  on 
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appeal,  upon  agreed  facts,  the  material  parts  of  which  appear 
in  the  opinion. 

H,  y.  Fuller  for  the  plaintifiF. 

E.  B.  Powers  {S.  L.  Powers  with  him)  for  the  defendant. 

Holmes,  J. — The  question  whether  the  pauper  George  M. 
QuwnoB.  Fryes  was  settled  in  the  defendant  town  depends 
on  whether  his  grandfather,  James  Fryes,  senior,  was  settled 
there.  The  pIainti£F  says  that  certain  ancient  votes  of  the 
defendant  amount  to  admissions  which  warranted  a  finding 
in  its  favor.  The  defendant  denies  that  it  either  did  or  could 
make  admissions  that  would  have  that  e£Fect 

Taking  the  latter  contention  first,  the  defendant  says  that, 
as  the  statute  provides  that  settlements  shall  be  gained  in  cer- 
tain ways  and  not  otherwise,  and  also  in  view  of  the  limited 
power  of  towns,  proof  of  admissions  of  the  conclusion  of  law 
that  a  pauper  had  a  settlement  cannot  take  the  place  of 
proof  of  the  facts  that  warrant  that  conclusion. 

We  are  unable  to  assent  to  this  argument  In  the  first 
place,  such  admissions  are  not  mere  statements  of  law.  They 
might  be,  if  they  set  forth  the  constituent  facts  relied  on  as 
establishing  the  conclusion.  But  when  the  conclusion  alone 
is  stated,  the  statement  affirms  or  admits  by  necessary  impli- 
cation that  facts  exist  which  warrant  that  conclusion.  Again, 
to  establish  a  settlement  against  a  defendant  in  this  way  is  no 
more  introducing  a  new  mode  of  gaining  a  settlement  than 
to  establish  a  marriage  by  admissions  in  a  suit  against  a  hus- 
band for  necessaries  furnished  his  wife  is  introducing  a  new 
mode  of  marriage.  The  admission  is  not  conclusive,  and,  if 
it  does  not  induce  the  inference  of  the  facts  prescribed  by 
statute  as  necessary  to  constitute  a  settlement  or  a  marriage^ 
it  goes  for  nothing.  Finally,  we  see  no  more  reason  to  doubt 
the  power  of  towns  to  make  admissions  in  town  meeting 
prejudicial  to  their  own  interests,  in  a  case  where  they  have 
power  to  act  on  the  general  subject-matter,  than  to  doubt 
their  power  of  doing  the  same  thing  through  their  counsel  in 
court;  especially  on  a  question  which  they  have  statutory 
power  to  settle,  as  the  defendant  could  have  done  in  this  case, 
by  town  vote  admitting  the  pauper  as  an  inhabitant.  The  case 
of  New  Bedford  v.  Taunton,  9  Allen,  207,  cited  by  the  defen- 
dant, only  denies  the  power  of  overseers  of  the  town  to  bind 
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the  town ;  it  does  not  suggest  that  an  admission  of  the  town 
itself  would  not  be  evidence  against  it,  and  pretty  strongly 
implies  the  contrary.  See  East  Greenwich  v.  Warwick,  4 
R.  I.  138;  Hopkinton  v.  Springfield,  12  N.  H.  328,  330. 

The  votes  put  in  warranted  the  inference  that  was  drawn 
from  them.  In  1824,  at  a  town  meeting  held  under  vom  mu)  to 
a  warrant  "  to  see  what  the  town  will  do  with  the  ^Sot."  ""' 
town  poor,"  it  was  "  voted  the  children  of  James  Fryes  be 
sold  to  the  lowest  bidder,"  etc.,  and  that  whatever  it  should 
cost  to  get  them  kept  until  they  were  twenty-one  should  be 
paid  in  one  year.  The  record  then  continues,  "  Voted  the 
rest  of  the  town's  poor  that  are  not  provided  for  be  left  to  the 
care  of  the  selectmen  to  dispose  of."  The  foregoing  language 
clearly  means  that  the  children  of  James  Fryes  are  a  part  of 
the  town  poor.  "  The  town's  poor,"  in  its  natural  sense  and 
unexplained,  means  poor  whom  the  town  is  permanently 
bound  to  support.  St.  1793,  c.  59,  §  i.  It  does  not  include 
persons  receiving  temporary  relief  under  the  St.  of  1793,  c.  59, 
§§  9»  13-  Coupling  this  with  votes  of  previous  years,  "  to  hire 
out  James  Fryes  and  take  his  wages  for  to  support  his  family," 
"  to  vendue  the  poor,"  followed  by  the  record  of  the  bidding- 
oflf  of  James  Fryes's  children,  and  to  pay  various  bills  for  the 
support  of  him  and  them,  we  find  ample  admissions  that  James 
Fryes  had  his  settlement  in  the  defendant  town.  The  force 
of  these  admissions  is  not  aflEected  by  the  question  whether 
the  town  was  usurping  the  functions  of  the  overseers  of  the 
poor  by  passing  the  votes,  upon  which  we  express  no  opinion. 
For,  as  the  town  had  power  to  act  on  the  general  subject- 
matter,  an  admission  with  regard  to  it  is  evidence  against  the 
town,  even  if  the  particular  act  directed  to  be  done  was  ultra 
vires. 

Judgment  for  the  plaintiff. 
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Theilan 

V. 

Porter  et  at. 

(14  Lea  (  Tennessee),  622.) 

The  act  of  the  L^slature  which  empowers  Taxing  Districts  to  condemn 
and  abate  as  nuisances  all  houses  which  shall  be  found  unhealthy,  is  not  in 
violation  of  the  provision  of  the  constitution  which  provides  "that  no 
man's  particular  services  shall  be  demanded  or  property  taken  or  applied 
to  public  use,  without  the  consent  of  his  representatives,  or  without  just 
compensation  being  made  therefor."  This  inhibition  has  no  application 
as  a  limitation  of  the  exercise  of  those  police  powers  which  are  necessary 
to  the  safety  and  tranquillity  of  every  well-ordered  community. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby  county. 
J.  O.  Pierce,  J. 

T.  W.  Brown  for  Theilan. 

C  W.  Heiskelliox  Taxing  District. 

Deaderick,  C.  J. — The  plaintiff  brought  an  action  of  tres- 
FAoig.  pass  on  April  2T,  1880,  against  the  Taxing  District 

of  Shelby  county  and  its  legislative  council  and  oflBicers  for 
damages  for  destroying  his  dwelling-house  in  Memphis. 

About  thirty  pages  of  demurrers,  pleas  and  demurrers,  and 
replications  thereto,  resulted  in  issues  upon  the  material 
questions  arising  in  the  cause,  upon  the  record. 

The  defendants  justified  the  pulling  down  of  the  house  under 
the  acts  of  1879,  conferring  the  power  to  remove  all  buildings, 
etc.,  found  to  be  unhealthy. 

Allowing  the  objection  by  demurrer  to  defendants'  pleas  to 
have  been  improperly  overruled,  the  objection  was  cured  by 
pleas  subsequently  filed  by  leave,  in  which  the  justification  is 
placed  solely  on  the  ground  that  the  house  was  a  nuisance 
because  unhealthy,  and  not  because  of  its  dilapidation  and 
danger  on  this  account.  So,  as  before  stated,  it  is  not  neces- 
sary to  follow  and  dispose  of  the  various  questions  raised  by 
demurrers,  as  the  issue  rests  upon  the  right  of  defendants  to 
do  the  act  complained  of,  and  this  they  rely  upon  by  their 
plea  of  justification,  which  their  amended  or  additional  pleas 
fully  and  formally  set  up.    The  circuit  judge,  who  tried  the 
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case  without  a  jury,  does  not  recite  the  fact  s  upon  which  h 
rendered  his  judgment,  but  recites,  in  his  judgment,  that 
**  having  heard  the  evidence  the  court  finds  for  the  defendants," 
etc.,  and  renders  judgment  against  plaintiff  for  costs,  etc. 

The  plaintiflE  appealed,  and  the  referees  have  recommended 
an  affirmance  of  the  judgment,  and  plaintiff  has  excepted  to 
their  report,  and  his  exceptions  go  to  the  error  in  overruling 
his  demurrer  to  the  first  batch  of  pleas,  and  in  failing  to  sus- 
tain it,  to  the  additional  pleas,  and  to  the  right  of  the  Legis- 
lature to  authorize  the  acts  complained  of  to  be  done,  and  to 
the  failure  of  the  referees  to  report  the  facts. 

No  action  was  taken  to  the  demurrer  to  the  additional  pleas, 
and  in  such  a  case  the  demurrer  is  regarded  as  waivbb  o»  db- 
waived.    3  Head,  602 ;   4  Heis.  236.    And   issue  '"'*'*^ 
thereon  was  taken. 

The  most  material  exception  is  that  which  denies  the  power 
of  the  Legislature  to  authorize  the  taxing  district  to  do  the 
act  complained  of.  The  authority  claimed  is  found  2?™i.°^^^ 
in  two  acts  of  the  Legislature,  one  passed  January  I'SJISor'^^ 
29,  1879,  entitled,  "  A  bill  to  establish  Taxing  Dis-  iScS  "^ 
tricts  in  this  State,  and  to  provide  the  means  of  local  govern- 
ment for  the  same:"  Acts  of  1879,  P-  ^5  J  ^^^  ^"  amendment 
thereto  passed  March  12,  1879:  Ibid.  p.  98.  Both  acts  have 
this  provision :  The  city  government  "  shall  have  power,  and 
it  shall  be  their  duty  to  condemn  as  nuisances  all  buildings, 
cisterns,  wells,  privies  and  other  erections  in  the  Taxing  Dis- 
trict, which,  on  inspection,  shall  be  found  to  be  unhealthy, 
and  cause  the  same  to  be  abated,  unless  the  owners  thereof, 
at  their  own  expense,  upon  notice,  shall  reconstruct  the  same 
in  such  manner  as  shall  be  prescribed  by  the  laws  of  the  Tax- 
ing District."  They  are  also  required  to  have  buildings,  etc., 
so  constructed  in  future  as  not  to  interfere  with  the  health  of 
the  citizens ;  and  other  powers  are  given  and  duties  imposed 
in  respect  to  the  cleanly  and  healthy  condition  of  the  houses, 
etc.,  of  the  city. 

In  the  bill  of  exceptions,  it  is  recited  that  on  the  trial  there 
was  evidence  on  behalf  of  plaintiff  tending  to  prove  that  the 
destruction  and  removal  of  the  house  was  attended  with  great 
oppression  to  him  personally,  and  with  unnecessary  loss  of  his 
property,  and  that  the  house  had  been  the  home  of  the  plain- 
tiff for  many  years  before  the  Taxing  District  was  created  ; 
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and  on  behalf  of  the  defendants,  evidence  was  introduced 
tending  to  prove  that  said  house  was  unsafe  by  reason  of  its 
rotten  and  tumble-down  condition,  and  unsanitary  by  reason 
of  its  filthiness  and  its  rotten  condition ;  and  was  for  both  o 
these  reasons  a  nuisance,  and  that  no  unnecessary  force  or 
oppression  was  used  to  accomplish  its  destruction,  etc.,  and 
that  defendants  pursued  the  District  law  in  its  condemnation 
and  destruction,  and  that  defendants  were  the  oflScers  of  the 
Taxing  District,  intrusted  with  the  duties  imposed  by  said 
statutes. 

It  is  also  recited  in  said  bill  of  exceptions,  that  the  court 
found  that  defendants  did  destroy  said  house,  or  cause  it  to 
be  destroyed  and  removed,  with  no  more  force  than  was 
necessary,  and  that  it  was  not  oppressively,  but  carefully,  done 
without  loss  or  unnecessary  injury  to  its  contents ;  that  said 
house  was  unsanitary  and  unsafe  to  a  degree  that  made  it  a 
nuisance ;  and  that  defendants  were  protected  under  the  acts 
of  1879,  above  referred  to,  and  acted  in  discharge  of  their 
duties  as  public  oflScers. 

It  is  argued  that  the  acts  in  question  are  in  violation  of  that 
DMTRucnoNOF  clausc  in  our  State  constitution,  which  declares 

UNHKALTHT  ,  ,  11111  i-i 

^SSSnSwoT'  ^"^^  ^^  ™^"  ^  property  shall  be  taken  or  applied  to 
IB  LAWFUL.  public  use  without  the  consent  of  his  representa- 
tives, or  without  just  compensation  being  made  therefor. 

But  this  inhibition  has  no  application  as  a  limitation  of  the 
exercise  of  those  police  powers  which  are  necessary  to  the 
safety  and  tranquillity  of  every  well-ordered  community,  nor 
of  that  general  power  over  private  property  which  is  neces- 
sary for  the  orderly  ^cistence  of  all  governments :  Sedg.  Const. 
Law,  434-5  ;  and  in  a  note  on  page  435-6  it  is  said :  "  In  very 
many  instances,  summary  proceedings,  without  the  usual 
poucE  powBB  forms  of  a  regular  judicial  trial,  have  been  held 
PI8CU8MD.  valid  as  falling  within  the  police  powers  of  the 
State,"  because  the  necessities  of  society  and  good  govern- 
ment demand  a  certain  amount  of  summary  and  repressive 
measures  which  would  be  ine£Fectual  if  delayed  by  ordinary 
machinery  of  more  regular  judicial  trial;  and  numerous 
examples  and  cases  are  gpiven  in  which  such  summary  pro- 
ceedings were  held  valid ;  and  it  is  added,  abating  a  nuisance 
does  not  take  away  property  without  due  process  of  law,  for 
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the  common  law  recognized  the  power  to  abate  a  nuisance  in 
a  summary  manner. 

Chief-Justice  Shaw  said :  **  Every  holder  of  property,  how- 
ever absolute  his  title,  holds  it  under  the  implied  liability  that 
his  use  of  it  shall  not  be  injurious  to  others,  nor  to  the  rights 
of  the  community.  If  it  be  hurtful  he  is  restrained,  not  be- 
cause the  public  makes  any  use  of  it,  or  takes  any  benefit  or 
profit  from  it,  but  because  his  own  use  would  be  a  noxious 
use,  contrary  to  the  maxim,  sic  utere  tuo  ut  alienum  non  ladas. 
It  is  not  an  appropriation  of  the  property  to  a  public  use,  but 
the  restraint  of  an  injurious  private  use  by  the  owner."  Sedg. 
on  Stat.  &  Const.  Law,  438-9,  citing  7  Cush.  53.  So  that  the 
summary  abatement  of  a  nuisance  is  not  in  violation  of  the 
constitution,  as  taking  private  property  for  public  okly  one  tax- 

,,  °.  ,,.•'  ri.         WO  DISTRICT  AF- 

use  without  compensation,  or  depriving  one  of  his  SJff'^l*^^ 
property  without  giving  him  his  day  in  court.  discussed. 

The  further  objection  is  made  that  the  law  is  partial,  be- 
cause it  applies  only  to  the  Taxing  District  of  Shelby  county ; 
even  if  the  Legislature  had  not  the  authority  to  confer  on 
different  municipal  corporations  different  powers  according 
to  their  several  circumstances  and  necessities,  by  its  first  sec- 
tion the  act  applies  to  "  the  several  communities  embraced  in 
the  territorial  limits  of  all  such  municipal  corporations  in  this 
State  as  have  had  or  may  have  their  charters  abolished,"  etc., 
thus  showing  the  law  not  to  apply  to  one  specified  locality 
only,  but  to  all  who  have  brought  or  may  bring  themselves 
within  the  class  described.     Acts  of  1879,  P-  ^S* 

If  the  law  is  otherwise  unobjectionable,  all  that  can  be  re- 
quired is  that  it  be  general  in  its  application  to  the  class  or 
locality  to  which  it  may  apply ;  it  is  then  public  or  general  in 
its  character ;  of  its  policy  or  propriety  the  Legislature  must 
judge.    Cooley  Const.  Lim.  390. 

Where  the  Legjislature  in  terms  confers  on  a  municipal 
corporation  power  to  pass  ordinances  of  a  specified  or  defined 
character,  if  the  power  thus  delegated  be  not  in  conflict  with 
the  Constitution,  an  ordinance  passed  in  pursuance  thereof 
cannot  be  impeached  as  unconstitutional,  because  it  would 
have  been  regarded  as  unreasonable  if  it  had  been  passed 
under  the  incidental  power  of  the  corporation,  or  under  a 
grant  of  power  general  in  its  nature,    i  Dillon  on  Mun.  Con, 
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sec.  262.    And  where  the  power  is  given  the  ordinance  must 
conform  to  it 

The  statutes  cited  conferred  the  power,  upon  inspection,  if 
unhealthy,  to  condemn,  and  upon  notice  g^ven,  if  the  nuisance 
was  not  abated  by  the  owner,  the  municipal  government  were 
directed  to  cause  the  same  to  be  abated.  Under  ordinances 
in  conformity  to  the  acts  of  the  Legislature  the  nuisance  was 
abated. 

The  case  in  10  Wallace,  506,  is  not  in  conflict  with  the  cases 
cited.  It  is  there  said,  the  mere  declaration  of  the  city  council 
that  a  certain  structure  was  a  nuisance,  did  not  make  it  so, 
unless  it  in  fact  had  that  character.  It,  says  the  court,  is  a 
dobtrine  not  to  be  tolerated,  that  a  municipal  corporation 
without  any  general  laws  by  the  city  or  State  within  which 
the  structure  can  be  shown  to  be  a  nuisance  can,  by  its  mere 
declaration  that  it  is  one,  proceed  to  abate  it  That  is  the 
point  of  that  decision,  and  the  court  held  that  the  structure  in 
fact  was  not  a  nuisance. 

The  responsibility  of  the  officers  is  certainly  of  a  very 
grave  character,  and  to  be  assumed  only  when  the  paramount 
obligation  of  protecting  the  public  health  and  safety  impera- 
tively requires  it,  and  justified  only  when  the  exercise  of  the 
powers  conferred  upon  them  is  strictly  within  the  line  of 
their  duty.  But  when  so  exercised  they  cannot  be  held  liable 
for  damages  to  compensate  a  party  for  the  removal  of  a 
nuisance  dangerous  to  the  public  health,  which  such  party 
himself  ought  to  have  removed. 

*  The  objection  is  also  made  that  the  referees,  although  they 
report  that  it  was  error  to  dismiss  the  suit  as  against  the  Tax- 
ing District,  refused  to  recommend  a  reversal  on  this  ground. 
The  referees  say  that  the  plaintiff  would  not  derive  any 
advantage  from  such  course,  as  it  is  manifest  he  cannot 
recover,  even  if  the  cause  were  remanded  for  a  new  trial 

From  the  view  we  have  taken  of  this  case,  we  think  the 
referees  are  correct  in  this  conclusion,  as  a  reversal  on  this 
ground  would  be  of  no  practical  benefit  to  complainant 

We  concur  with  them  therefore  in  this  particular,  as  well  as 
in  their  recommendation  of  affirmance  of  the  judgment,  and 
confirm  their  report 

Authority  of  the  Sovereignty  to  Abate  NuiSANCES.--The 
authority  of  the  sovereignty  to  abate  public  nuisances  is  obvious,  and  must 


Digitized  by 


Google 


MARX  V.  PEOPLE.  49 1 

necessarily  inhere  in  every  sovereignty.  It  may  take  whatever  means  are 
necessary  to  abate  the  nuisance,  although  this  may  involve  the  destruc- 
tion of  the  property.  Hart  v.  Mayor,  etc,  of  Albany,  9  Wend.  571.  See 
also  Meeker  v.  Van  Rensselaer,  15  Wend.  397.  It  must  not,  however, 
do  unnecessary  damage  to  private  property,  or  unnecessarily  destroy 
private  property.  Brown  v,  Perkins,  12  Gray  (Mass.),  89;  Gray  v,  Ayres, 
7  Dana  (Ky.),  376 ;  Moody  v.  Supervisors,  46  Barb.  (N.  Y.)  659 ;  Welch  v, 
Stowell,  2  Dougl.  (Mich.)  332 ;  Barclay  v.  Commonwealth,  25  Pa.  St.  503. 


Marx 

V. 

People. 

(99  New  York,  377.) 

The  right  to  liberty  secured  to  the  citizen  by  constitutional  prohibitions 
(State  Const.,  art.  i,  §§  i,  6,  U.  S.  (Tonst.,  14th  Amend.)  includes  not  only 
the  right  to  freedom  of  the  person  from  restraint,  but  also  the  right  to 
adopt  and  follow  such  lawful  industrial  pursuits  not  injurious  to  the  com- 
munity, as  he  may  see  fit. 

A  l^slative  enactment,  therefore,  which  absolutely  prohibits  an  im- 
portant branch  of  industry,  not  injurious  to  the  community,  and  not  fraudu- 
lently conducted,  solely  for  the  reason  that  it  competes  with  another,  and 
may  reduce  the  price  of  an  article  of  food,  is  unconstitutional. 

Accordingly  held,  that  the  provision  of  the  act  of  1884  (§  4,  chap.  202^ 
Laws  of  1884),  prohibiting  the  manufacture  or  sale  as  an  article  of  food  of 
any  substitute  for  butter  or  cheese  produced  from  pure,  unadulterated  milk 
or  cream,  is  unconstitutional,  inasmuch  as  the  prohibition  is  not  limited 
to  unwholesome  or  simulated  substitutes,  but  absolutely  prohibits  the 
manufacture  or  sale  of  any  compound  designed  to  be  used  as  a  substitute 
for  butter  or  cheese,  however  wholesome,  valuable,  or  cheap  it  may  be,  and 
however  openly  and  fairly  the  character  of  the  substitute  may  be  avowed 
and  published ;  and  that  a  conviction  under  said  provison  for  a  sale  of 
oleomaiigarine,  where  it  appeared  that  the  true  character  of  the  article 
was  avowed,  and  that  the  substitute  was  wh61esome  as  an  article  of  food> 
was  error. 

People  V,  Marx  (35  Hun,  528),  reversed. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an 
order  made  March  4,  1885,  which  affirmed  a  judgment  of  the 
court  of  General  Sessions  of  the  Peace,  in  and  for  the  city  and 
county  of  New  York,  entered  upon  a  verdict  convicting  the 


Digitized  by 


Google 


492  MARX   V,   PEOPLE. 

defendant  of  a  violation  of  section  6,  of  chapter  202,  Laws  of 
1884.    (Reported  below,  35  Hun,  528.) 

The  material  facts  are  stated  in  the  opinion. 

F,  R,  Coudert  and  Wheeler  H.  Peckham  for  appellant. 

Samuel  Hand  for  respondent. 

Rapallo,  J. — The  defendant  was  convicted  in  the  Court  of 
General  Sessions  of  the  city  and  county  of  New  York,  of  a 
Facts.  violation  of  the  sixth  section  of  an  act  entitled  **  An 

act  to  prevent  deceptions  in  sales  of  dairy  products."  Chap. 
202  of  the  Laws  of  1884.  On  appeal  to  the  General  Term  of 
the  Supreme  Court  in  the  first  department,  the  conviction  was 
aflSrmed,  and  the  defendant  now  appeals  to  this  court  from  the 
judgment  of  aflBrmance. 

The  main  ground  of  the  appeal  is  that  the  section  in  ques- 
tion is  unconstitutional  and  void. 

The  section  provides  as  follows : 

"  §  6.  No  person  shall  manufacture  out  of  any  oleaginous 
substances,  or  any  compound  of  the  same,  other  than  that  pro- 
duced from  unadulterated  milk  or  of  cream  from  the  same, 
any  article  designed  to  take  the  place  of  butter  or  cheese  pro- 
duced from  pure  unadulterated  milk  or  cream  of  the  same,  or 
shall  sell  or  ofiFer  to  sell  the  same  as  an  article  of  food.  This 
provision  shall  not  apply  to  pure  skim-milk  cheese  produced 
from  pure  skim  milk."  The  rest  of  the  section  subjects  to 
heavy  punishments  by  fine  and  imprisonment  "whoever vio- 
lates the  provisions  of  this  section." 

The  indictment  charged  the  defendant  with  having  on  the 
31st  of  October,  1884,  at  the  city  of  New  York,  sold  one 
pound  of  a  certain  article  manufactured  out  of  divers  oleagi- 
nous substances  and  compounds  thereof,  other  than  those  pro- 
duced from  unadulterated  milk,  to  one  J.  M.,  as  an  article  of 
food,  the  article  so  sold  .being  designed  to  take  the  place  of 
butter  produced  from  pure  unadulterated  milk  or  cream.  It 
is  not  charged  that  the  article  so  sold  was  represented  to  be 
butter,  or  was  sold  as  such,  or  that  there  was  any  intent  to 
deceive  or  defraud,  or  that  the  article  was  in  any  respect  un- 
wholesome or  deleterious,  but  simply  that  it  was  an  article 
designed  to  take  the  place  of  butter  made  from  pure  milk  or 
cream. 

On  the  trial  the  prosecution  proved  the  sale  by  the  defend- 
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ant  of  the  article  known  as  oleomargarine  or  oleomargarine 
butter.  That  it  was  sold  at  about  half  the  price  of  ordinary 
dairy  butter.  The  purchaser  testified  that  the  sale  was  made 
at  a  kind  of  factory,  having  on  the  outside  a  large  sign  **  Oleo- 
margarine." That  he  knew  he  could  not  get  butter  there,  but 
knew  that  oleomargarine  was  sold  there.  And  the  district 
attorney  stated  that  it  would  not  be  claimed  that  there  was  any 
fraudulent  intent  on  the  part  of  the  defendant,  but  that  the 
whole  claim  on  the  part  of  the  prosecution  was  that  the  sale 
of  oleomargarine  as  a  substitute  for  dairy  butter  was  pro- 
hibited by  the  statute. 

On  the  part  of  the  defendant  it  was  proved  by  distinguished 
chemists  that  oleomargarine  was  composed  of  the  same  ele- 
ments as  dairy  butter.  That  the  only  difference  between  them 
was  that  it  contained  a  smaller  proportion  of  a  fatty  substance 
known  as  butterine.  That  this  butterine  exists  in  dairy  but- 
ter only  in  a  small  proportion — from  three  to  six  per  cent. 
That  it  exists  in  no  other  substance  than  butter  made  from 
milk,  and  it  is  introduced  into  oleomargarine  butter  by  ladding 
to  the  oleomargarine  stock  some  milk,  cream,  or  butter,  and 
churning,  and  when  this  is  done  it  has  all  the  elements  of 
natural  butter,  but  there  must  always  be  a  smaller  percentage 
of  butterine  in  the  manufactured  product  than  in  butter  made 
from  milk.  The  only  effect  of  the  butterine  is  to  give  flavor 
to  the  butter,  having  nothing  to  do  with  its  wholesomeness. 
That  the  oleaginous  substances  in  the  oleomargarine  are  sub- 
stantially identical  with  those  produced  from  milk  or  cream. 
Professor  Chandler  testified  that  the  only  diflEerence  between 
the  two  articles  was  that  dairy  butter  had  more  butterine. 
That  oleomargarine  contained  not  over  one  per  cent  of  that 
substance,  while  dairy  butter  might  contain  four  or  five  per 
cent,  and  that  if  four  or  five  per  cent  of  butterine  were  added 
to  the  oleomargarine,  there  would  be  no  difiFerence ;  it  would 
be  butter ;  irrespective  of  the  sources,  they  would  be  the  same 
substances.  According  to  the  testimony  of  Professor  Morton, 
whose  statement  was  not  controverted  or  questioned,  oleomar- 
garine, so  far  from  being  an  article  devised  for  purposes  of  de- 
ception  in  trade,  was  devised  in  1872  or  1873  by  an  eminent 
French  scientist  who  had  been  employed  by  the  French  Gov- 
ernment to  devise  a  substitute  for  butter. 

Further  testimony  as  to  the  character  of  the  article  being 
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o£Fered,  the  district  attorney  announced  that  he  did  not  propose 
to  controvert  that  already  given.    Testimony  having  been 
given  to  the  effect  that  oleomargarine  butter  was  precisely  as 
wholesome  as  dairy  butter,  it  was,  on  motion  of  the  district 
attorney,  stricken  out,  and  the  defendant's  counsel  excepted. 
The  broad  ground  was  taken  at  the  trial,  and  boldly  main- 
tained on  the  argument  of  this  appeal,  that  the  manufacture 
or  sale  of  any  oleaginous  compound,  however  pure  and  whole- 
some, as  an  article  of  food,  if  it  is  designed  to  take  the  place 
of  dairy  butter,  is  by  this  act  made  a  crime.     The  result  of  the 
argument  is  that  if,  in  the  progress  of  science,  a  process  is 
discovered  of    preparing   beef    tallow,  lard,  or  any  other 
oleaginous  substance,  and  communicating  to  it  a  palatable 
flavor  so  as  to  render  it  serviceable  as  a  substitute  for  dairy- 
butter,  and  equally  nutritious  and  valuable,  and  the  article  can 
be  produced  at  a  comparatively  small  cost,  which  will  place 
it  within  the  reach  of  those  who  cannot  afford  to  buy  dairy 
butter,  the  ban  of  this  statute  is  upon  it.    Whoever  engages 
in  the  business  of  manufacturing  or  selling  the  prohibited 
product  is  guilty  of  a  crime ;  the  industry  mustbe  suppressed ; 
those  who  could  make  a  livelihood  by  it  are  deprived  of  that 
privilege,  the  capital  invested  in  the  business  must  be  sacri- 
ficed, and  such  of  the  people  of  the  State  as  cannot  afford 
to  buy  dairy  butter  must  eat  their  bread  unbuttered. 

The  references  which  have  been  here  made  to  the  testi- 
mony on  the  trial  are  not  with  the  view  of  instituting  any 
comparison  between  the  relative  merits  of  oleomargarine  and 
dairy  butter,  but  rather  as  illustrative  of  the  character  and 
effect  of  the  statute  whose  validity  is  in  question.  The  in- 
dictment upon  which  the  defendant  was  convicted  does  not 
mention  oleomargarine,  neither  does  the  section  (§  6)  of  the 
statute,  although  the  article  is  mentioned  in  other  statutes, 
which  will  be  referred  to.  All  the  witnesses  who  have  testi- 
fied  as  to  the  qualities  of  oleomargarine  may  be  in  error,  still 
that  would  not  change  a  particle  the  nature  of  the  question, 
or  the  principles  by  which  the  validity  of  the  act  is  to  be 
tested.  Section  6  is  broad  enough  in  its  terms  to  embrace 
not  only  oleomargarine,  but  any  other  compound,  however 
wholesome,  valuable,  or  cheap,  which  has  been  or  may  be 
discovered  or  devised  for  the  purpose  of  being  used  as  a  sub- 
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stitute  for  butter.    Every  such  product  is  rigidly  excluded 
from  manufacture  or  sale  in  this  State. 

One  of  the  learned  judges  who  delivered  opinions  at  the 
General  Term  endeavored  to  sustain  the  act  on  the  ground 
that  it  was  intended  to  prohibit  the  sale  of  any  artificial  com- 
pound, as  genuine  butter  or  cheese  made  from  unadulterated 
milk  or  cream.     That  it  was  that  design  to  deceive,  which 
the  law  rendered  criminal.     If  that  were  a  correct  interpreta- 
tion of  the  act,  we  should  concur  with  the  learned  judge  in 
his  conclusion  as  to  its  validity,  but  we  could  not  concur  in 
his  further  view  that  such  an  oflfence  was  charged  in  the  in- 
dictment, or  proved  upon  the  trial.     The  express  concessions 
of  the  prosecuting  officer  are  to  the  contrary.     We  do  not 
think  that  section  6  is  capable  of  the  construction  claimed. 
The  prohibition  is  not  of  the  manufacture  or  sale  of  an  article 
designed  as  an  imitation  of  dairy  butter  or  cheese,  or  intended 
to  be  passed  off  as  such,  but  of  an  article  designed  to  take  the 
place  of  dairy  butter  or  cheese.     The  artificial  product  might 
be  green,  red,  or  white  instead  of  yellow,  and  totally  dissim- 
ilar in  appearance  to  ordinary  dairy  butter,  yet  it  might  be 
designed  as  a  substitute  for  butter,  and  if  so,  would  fall 
within  the  prohibition  of  the  statute.    Simulation  of  butter  is 
not  the  act  prohibited.    There  are  other  statutory  provisions 
fully  covering  that  subject.    Chapter  2 1 5  of  the  Laws  of  1882, 
entitled  "An  act  to  regulate  the  manufacture  and  sale  of 
oleomargarine,  or  any  form  of  imitation  butter  and  lard,  or 
any  form  of  imitation  cheese,  for  the  prevention  of  fraud, 
and  the  better  protection  of  the  public  health,"  by  its  first 
section  prohibits  the  introduction  of  any  substance  into  imi- 
tation butter  or  cheese  for  the  purpose  of  imparting  thereto  a 
color  resembling  that  of  yellow  butter  or  cheese.     The  second 
section  prohibits  the  sale  of  oleomargarine  or  imitation  butter 
thus  colored,  and  the  third  section  prohibits  the  sale  of  any 
article  in  semblance  of  natural  cheese,  not  the  legitimate  pro- 
duct of  the  dairy,  unless  plainly  marked  "  imitation  chleese." 
Chapter  238  of  the  Laws  of  1882  is  entitled  **  An  act  for  the 
protection  of  dairymen,  and  to  prevent  deception  in  the  sales 
of  butter  and  cheese,"  and  provides  (§  i)  that  every  person 
who  shall  manufacture  for  sale,  or  offer  for  sale,  or  export 
any  article  in  semblance  of  butter  or  cheese,  not  the  legiti- 
mate product  of  the  dairy,  must  distinctly  and  durably  stamp 
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on  the  side  of  every  cheese,  and  on  the  top  and  side  of  every 
tub,  firkin,  or  package,  the  words  "  oleomargarine  butter,"  or 
if  containing  cheese,  "  imitation  cheese,*  and  chapter  246  of 
the  Laws  of  1882,  entitled  "An  act  to  prevent  fraud  in 
the  sale  of  oleomargarine,  butterine,  suine,  or  other  sub- 
stance not  butter,"  makes  it  a  misdemeanor  to  sell  at  whole- 
sale or  retail  any  of  the  above  articles  representing  them  to 
be  butter.  These  enactments  seem  to  cover  the  entire  sub\ 
ject  of  fraudulent  imitations  of  butter,  and  of  sales  of  other 
compounds  as  dairy  products,  and  they  are  not  repealed  by 
the  act  of  1884,  although  that  act  contains  an  express  repeal 
of  nine  other  statutes,  eight  of  which  are  directed  against 
impure  or  adulterated  dairy  products,  and  one  against  the  use 
of  certain  coloring  matter  in  oleomargarine.  The  provisions 
of  this  last  act  are  covered  by  one  of  the  acts  of  1882  above 
cited,  and  the  provisions  of  the  repealed  acts  in  relation  to 
dairy  products  are  covered  by  substituted  provisions  in  the 
act  of  1884,  but  the  statutes  directed  against  fraudulent  sim- 
ulations of  butter,  and  the  sale  of  any  such  simulations  as 
dairy  butter,  are  left  to  stand.  Further  statutes  to  the  same 
effect  were  enacted  in  1885.  Consequently,  if  the  provisions 
of  section  6  should  be  held  invalid,  there  would  still  be  ample 
protection  in  the  statutes  against  fraudulent  imitations  of 
dairy  butter,  or  sales  of  such  imitations  as  genuine. 

It  appears  to  us  quite  clear  that  the  object  and  effect  of  the 
enactment  under  consideration  were  not  to  supplement  the 
existing  provisions  against  fraud  and  deception  by  means  of 
imitations  of  dairy  butter,  but  to  take  a  further  and  bolder 
step,  and  by  absolutely  prohibiting  the  manufacture  or  sale  of 
any  article  which  could  be  used  as  a  substitute  for  it,  how- 
ever openly  and  fairly  the  character  of  the  substitute  might 
be  avowed  and  pubUshed,  to  drive  the  substituted  article 
from  the  market,  and  protect  those  engaged  in  the  manufac- 
ture of  dairy  products,  against  the  competition  of  cheaper 
substances,  capable  of  being  applied  to  the  same  uses,  as  ar- 
ticles of  food. 

The  learned  counsel  for  the  respondent  frankly  meets  this 
view,  and  claims  in  his  points,  as  he  did  orally  upon  the  argu- 
ment, that  even  if  it  were  certain  that  the  sole  object  of  the 
enactment  was  to  protect  the  dairy  industry  in  this  State 
against  the  substitution  of   a   cheaper  article    made  from 
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cheaper  materials,  this  would  not  be  beyond  the  power  of 
the  legislature.  This  we  think  is  the  real  question  presented 
in  the  case.  Conceding  that  the  only  limits  upon  the  legisla- 
tive power  of  the  State  are  those  imposed  by  the  State  con- 
stitution and  that  of  the  United  States,  we  are  called  upon  to 
determine  whether  or  not  those  limits  are  transgressed  by  an 
enactment  of  this  description.  These  limitations  upon  legis- 
lative power  are  necessarily  very  general  in  their  terms,  but 
are  at  the  same  time  very  comprehensive.  The  constitution 
of  the  State  provides  (Art.  i,  §  i),  that  no  member  of  this 
State  shall  be  disfranchised,  or  deprived  of  any  of  the  rights 
and  privileges  secured  to  any  citizen  thereof,  unless  by  the 
law  of  the  land,  or  the  judgment  of  his  peers.  Section  6  of 
article  i  provides  that  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law.  And  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States  provides  that  "  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  These  constitutional  safeguards  J^^^ma?Tb 
hare  been  so  thoroughly  discussed  in  recent  cases  ^S¥^SSIJS?' 
that  it  would  be  superfluous  to  do  more  than  refer  to  the  con- 
elusions  which  have  been  reached,  bearing  upon  the  question 
now  under  consideration.  Among  these  no  proposition  is 
now  more  firmly  settled  than  that  it  is  one  of  the  fundamental 
rights  and  privileges  of  every  American  citizen  to  adopt  and 
follow  such  lawful  industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  fit.  Live-stock  Ass'n  v.  The  Cres- 
cent City,  etc.,  i  Abb.  (U.  S.)  398;  Slaughter-house  Cases, 
16  Wall.  106 ;  Corfield  v.  Coryell,  4  Wash.  C.  C.  380 ;  Matter 
of  Jacobs,  98  N.  Y.  98.  The  term  "  liberty,"  as  protected  by 
the  Constitution,  is  not  cramped  into  a  mere  freedom  from 
physical  restraint  of  the  person  of  the  citizen,  as  by  incarce- 
ration, but  is  deemed  to  embrace  the  right  of  man  to  be  free 
in  the  enjoyment  of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such  restraints  as  are 
necessary  for  the  common  welfare.  In  the  language  of  An- 
drews, J.,  in  Bertholf  v.  O'Reilly  (74  N.  Y.  515),  the  right  to 
9  Cor.  Gas. — 3a 
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liberty  embraces  the  right  of  man  "  to  exercise^his  faculties 
and  to  follow  a  lawful  avocation  for  the  support  of  life/'  and 
as  expressed  by  Earl,  J.,  In  re  Jacobs,  "  one  may  be  deprived 
of  his  liberty,  and  his  constitutional  right  thereto  violated, 
without  the  actual  restraint  of  his  person.  Liberty  in  its 
broad  sense,  as  understood  in  this  country,  means  the  right 
LiBBRTT  PB-  ^^^  ^^y  ^^  freedom  from  actual  servitude,  impris- 
"""*•  onment,  or  restraint,  but  the  right  of  one  to  use 

his  faculties  in  all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation."  Who  will  have  the  temerity 
to  say  that  these  constitutional  principles  are  not  violated  by 
an  enactment  which  absolutely  prohibits  an  important  branch 
of  industry  for  the  sole  reason  that  it  competes  with  another, 
and  may  reduce  the  price  of  an  article  of  food  for  the  human 
race  ?  Measures  of  this  kind  are  dangerous,  even  to  their  pro- 
moters.  If  the  argument  of  the  respondents  in  support  of  the 
absolute  power  of  the  legislature  to  prohibit  one  branch  of 
industry  for  the  purpose  of  protecting  another  with  which  it 
competes  can  be  sustained,  why  could  not  the  oleomargarine 
manufacturers,  should  they  obtain  su£Gicient  power  to  influeDce 
or  control  the  legislative  councils,  prohibit  the  man- 
JJSSSSiii^'  ufacture  or  sale  of  dairy  products?  Would  argu- 
ments then  be  found  wanting  to  demonstrate  the 
invalidity  under  the  constitution  of  such  an  act  ?  The  princi- 
ple is  the  same  in  both  cases.  The  numbers  engaged  upon  each 
side  of  the  controversy  cannot  influence  the  question  here. 
Equal  rights  to  all  are  what  are  intended  to  be  secured  by  the 
establishment  of  constitutional  limits  to  legislative  power,  and 
impartial  tribunals  to  enforce  them. 

Illustrations  might  be  indefinitely  multiplied  of  the  evils 
which  would  result  from  legislation  which  should  exclude 
one  class  of  citizens  from  industries,  lawful  in  other  respects, 
in  order  to  protect  another  class  against  competition.  We 
cannot  doubt  that  such  legislation  is  violative  of  the  letter  as 
well  as  of  the  spirit  of  the  constitutional  provisions  before  re- 
ferred to,  nor  that  such  is  the  character  of  the  enactment 
under  which  the  appellant  was  convicted. 

The  judgment  of  the  general  term  and  of  the  court  of  ses- 
sions should  be  reversed. 

All  concur. 
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Prohibition  of  the  Manufacture  and  Sale  of  Oleomargarine. 
— In  Missouri  the  legislature  passed  an  act  as  follows :  "  An  act  to  pre- 
vent the  manufacture  and  sale  of  oleaginous  substances,  or  compounds  of 
the  same,  in  imitation  of  the  pure  dairy  products. 

"  Section  i.  Whoever  manufactures,  out  of  any  oleaginous  substances, 
or  any  compound  of  the  same  other  than  that  produced  from  unadulter- 
ated milk,  or  cream  from  same,  any  articfe  designed  tQ  take  the  place  of 
butter  or  cheese  produced  from  pure  unadulterated  milk,  or  cream  of  the 
same ;  or  whoever  shall  sell  or  offer  for  sale  the  same  as  an  article  of  food, 
shall,  on  conviction  thereof,  be  confined  in  the  county  jail  not  exceeding 
one  year,  or  fined  not  exceWing  one  thousand  dollars,  or  both."  Ap- 
proved March  24,  1881.  The  validity  of  this  statute  came  before  the  St. 
Louis  court  of  appeals  and  was  affirmed  by  Judge  Seymour  D.  Thompson  of 
that  court  in  a  carefully  written  opinion,  in  which  the  main  point  discussed 
was  whether  the  statute  was  an  unreasonable  exercise  of  the  police  power  of 
the  State.  After  affirming  that  the  police  power  was  extensive  and  unde- 
fined, and  conceding  that  it  could  not  be  exercised  to  prohibit  a  legiti- 
mate industry — althoiijs^h,  under  the  police  power,  such  industries  might  be 
T^ulated — Judge  Thompson  says :  "  The  substance  of  the  objections  urged 
against  it  (the  law)  is  that  it  is  a  sweeping  prohibition  of  the  manufacture 
and  sale  of  an  article  of  food  which  is  not  only  harmless  but  wholesome, 
the  manufacture  of  which  is  beneficial  to  the  people — an  industry  which 
should  be  encouraged  and  not  repressed.  We  are  disposed  to  concede 
that  it  is  beyond  the  power  of  the  legislature  to  prohibit  the  manufacture, 
the  cultivation,  the  mining,  or  the  importation  of  any  known  article  of  com- 
merce, innocuous  in  itself,  the  production  of  which  is  known  to  be  useful 
to  the  people.  We  do  not  think  it  would  be  competent  for  the  legis- 
lature to  prohibit  the  commerce  in  any  of  the  ordinary  productions  of 
agriculture,  of  mines,  or  of  manufacture,  because  the  production  of  these 
things  is  universally  recognized  as  beneficial  to  the  people.  Such  a  prohi- 
bition could  not  be  justified  on  any  pretence  of  piiblic  safety  or  utility ; 
and  the  common-sense  of  mankind  would  agree  that  an  interference  by 
the  legislature  of  the  usual  and  ordinary  industries  by  which  life  is  sup- 
ported would  be  an  unjustifiable  interference  with  private  right.  It  would 
be  oppression  under  the  pretence  of  police  regulation. 

*•  But  we  do  not  concede  that  the  mere  fact  that  scientific  men  may  pro- 
nounce a  manufactured  article  intended  for  human  food  to  be  wholesome 
or  harmless  renders  it  incompetent  for  the  legislature  to  prohibit  the 
manufacture  and  sale  of  the  article.  Laws,  in  order  to  be  wholesome, 
must  not  only  conform  to  the  needs  of  the  people,  but  must  also  respect 
their  tastes,  their  prejudices,  and  even  their  superstitions.  Hence  it  is  con- 
ceded by  jurists  and  publicists  that  laws  which  in  one  age  or  nation  are 
beneficial,  in  another  age  or  nation  may  be  unwholesome,  injurious,  or 
oppressive.  The  test  of  the  reasonableness  of  a  police  regulation  prohib- 
iting the  making  and  vending  of  a  particular  article  of  food  is  not  alone 
whether  it  is  in  fact  unwholesome  or  injurious.  If  an  article  of  food  is  of 
such  a  character  that  few  persons  will  eat  it,  knowing  its  real  character;  if, 
at  the  same  time,  it  is  of  such  a  character  that  it  can  be  imposed  upon  the 
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public  as  an  article  of  food  which  is  in  common  use,  and  against  which 
there  is  no  prejudice  ;  and  if,  in  addition  to  this,  there  is  probable  ground 
for  believing  that  the  only  way  in  which  to  prevent  the  public  from 
being  defrauded  into  purchasing  the  counterfeit  article  for  the  genuine 
is  to  prohibit  altogether  the  manufacture  and  sale  of  the  former,— then 
we  think  such  a  prohibition  may  stand  as  a  reasonable  police  r^^lation, 
although   the  article   prohibited   is,   in   fact,  innocuous,  and   although 
its  production    might  be   found   beneficial  to  the  public,  if,  in  buying 
it,  they  could  distinguish  it  from   the  production  of  which  it  is  the 
imitation.    Upon  this  ground  rests,  in  part,  those  laws  which  prohibit  the 
counterfeiting  of  trade-marks.    A  trade-mark  may  be  a  guaranty  of  the 
genuineness  of  an  article  which,  through  the  excellence  of  its  manufacture 
or  the  care  and  skill  of  its  manufacturer,  has  acquired  a  high  reputation. 
A  statute  which  punishes  the  counterfeiting  of  such  a  mark  is  founded  in 
the  double  policy  of  protecting  the  owner  in  his  proprietary  interest  and 
of  protecting  the  public  against  imposition.     The  State?/.  Gibbs,  56  Mo. 
135.    It  would  be  idle  to  declaim  against  the  reasonableness  of  such  a  law, 
on  the  ground  that  the  imitator  of  the  article  in  question  has  produced  an 
article  exactly  the  same  as,  or  equally  good  with,  the  one  the  mark  to 
which  he  has  imiuted.     Every  person  has  the  right  to  buy  the  article  which 
he  seeks ;  and  if  he  pays  his  money  thinking  he  is  buying  this  article  when 
he  is  not.  is  he  not  cheated,  although  he  may,  in  fact,  get  an  article  which, 
but  for  his  prejudice,  would  be  just  as  good  for  him  ?    The  question  is  not 
what  some  one  else  may  think  is  for  his  good.    He  has  a  right  to  his  free- 
dom of  choice ;  and  when,  through  fraud,  that  freedom  of  choice  has  been 
violated,  is  he  not  wronged  and  injured  ?    Here  is  an  article  made  from 
the  fat  of  dead  animals,  in  so  close  an  imitation  of  pure  butter  that  a  non- 
expert  person   cannot  distinguish   between   them.    Noticing,  judicially, 
things  which  are  matters  of  common  knowledge,  we  know  that  the  people 
will  not  knowingly  eat  this  counterfeited  article,  and  that  it  cannot  be  sold, 
and  is  not  sold,  to  those  who  buy  butter  for  their  personal  consumption 
except  under  the  belief  that  it  is  real  butter.     Even  though  we  may  not 
know  this  judicially,  we  may,  at  least,  indulge  in  so  reasonable  a  supposi- 
tion in  support  of  the  action  of  the  l^islature.    The  manufacturer  may 
brand  it  with  his  real  name.    It  may  carry  this  brand  into  the  hands  of  the 
broker  or  commission  merchant,  such  as  this  defendant  is ;  this  brand  may 
follow  it  into  the  hands  of  the  retail  grocer ;  but  there  it  will  be  taken  off, 
and  it  will  be  sold  to  the  customer  as  real  butter,  or  it  will  not  be  sold  at 
all.    The  fact  that,  in  the  present  state  of  the  public  taste,  the  public  judg- 
ment, or  the  public  prejudice  with  respect  to  it,  it  cannot  be  sold  except 
by  cheating  the  ultimate  purchasers  into  the  belief  that  it  is  real  butter, 
and  defrauding  their  judgments  and  their  freedom  of  choosing  what  they 
will  eat  and  what  they  will  not  eat,  stamps  with  fraud  the  entire  business 
of  making  and  vending  it,  and  furnishes  justification  to  a  police  regulation 
prohibiting  the  making  and  vending  of  it  altogether. 

"  Let  us  see  where  the  argument  of  the  learned  counsel  for  the  defendant 
would  lead.  Abundance  of  scientific  evidence  could,  no  doubt,  be  pro- 
duced to  show  that  the  flesh  of  horses,  dogs,  cats,  and  rats  is  not  unwhole- 
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some.  But  a  universal  popular  prejudice— in  some  cases  even  a  religious 
feeling — prohibits  the  eating  of  the  flesh  of  such  animals.  If  the  flesh  of 
such  animals  could  be  prepared  so  as  not  to  be  distinguished  from  the  flesh 
of  animals  whose  flesh  is  deemed  wholesome. —if  butchers  were  known 
in  some  instances  to  be  engaged  in  the  business  of  so  preparing  and  selling 
it  in  fraud  of  the  choice  and  judgment  of  their  customers, — would  any  one 
say  that  a  statute  prohibiting,  in  general  terms,  the  selling  of  the  flesh  of 
horses,  dogs,  cats,  and  rats  would  transcend  the  police  power  of  the  legis- 
lature ?  Upon  what  principle  could  a  judicial  tribunal  undertake  to  say 
that  a  statute  less  sweeping  in  its  terms  would  be  effective  to  protect  the 
public  from  such  an  imposition  ? 

"  It  seems  to  us,  then,  that  this  whole  question  comes  to  this  :  A  prac- 
tice has  sprung  up  which  operates  to  defraud  the  people  of  their  right  of 
choice  as  to  what  they  will  eat,  with  reference  to  an  article  of  food  of  con- 
stant and  universal  consumption.  The  l^islature  has  passed  an  act  which, 
if  properly  administered,  will  nip  the  practice  in  the  bud.  The  courts  must 
uphold  and  administer  this  act  as  a  valid  exercise  of  the  police  power  of  the 
State."    The  State  v,  Addington,  12  Mo.  App.  214. 

This  judgment  of  the  Court  of  Appeals  was  affirmed  by  the  Supreme 
Court  of  Missouri.  State  v,  Addington,  12  Mo.  App.  223 ;  s.c,  77  Mo.  1 17. 
But  the  Supreme  Court  did  not  add  anything  either  to  Judge  Thompson's 
reasons  or  improve  upon  the  manner  of  their  expression. 

With  great  respect  for  these  decisions,  we  are  constrained  to  believe  them 
wholly  unsound,  and  that  the  correct  conclusion  is  that  reached  by  the 
New  York  court. 

In  the  first  place,  Judge  Thompson's  opinion  is  based  largely  upon  as- 
sumptions of  fact  not  well  founded.  "  Noticing,  judicially,"  says  he, 
^*  things  which  are  matters  of  common  knowledge,  we  know  that  the  people 
will  not  knowingly  eat  this  counterfeited  article,  and  that  it  cannot  be  sold, 
and  is  not  sold,  to  those  who  buy  butter  for  their  personal  consumption 
except  under  the  belief  that  it  is  real  butter.  Even  though  we  may  not 
know  this  judicially,  we  may,  at  least,  indulge  so  reasonable  a  supposition 
in  support  of  the  action  of  the  l^islature."  Again  he  says,  "  It  will  be 
sold  to  the  consumer  as  real  butter,  or  it  will  not  be  sold  at  all."  This  is 
neither  true  nor  reasonable.  A  large  and  growing  class  of  people  buy 
oleomargarine  or  some  form  of  compound  butter  daily.  Nor  is  it  unreason- 
able that  they  do  so.  They  know  it  to  be  oleomargarine.  They  know  also 
that  it  is  a  clean,  wholesome  product,  from  twenty-five  to  fifty  percent 
cheaper  than  the  best  butter  and  infinitely  better  in  quality  than  butter 
which,  though  a  genuine  "  product  of  the  dairy/*  is  yet  strong,  rancid,  and 
dirty.  They  are  not  deceived  in  buying  it,  nor  defrauded  of  their  '*  right 
of  choice."  Neither  do  they  require  an  expert  to  distinguish  oleomargarine 
from  butter.  And,  in  the  writer's  opinion,  the  attempt  to  deprive  the 
people  of  a  wholesome,  economical  article  of  food  by  suppressing  the 
manufacture  of  it  deserves  signal  failure. 

Nor  can  the  substitution  of  oleomargarine  for  butter  be  regarded 
in  the  light  of  the  imitation  of  a  trade-mark.  A  trade-mark  is  private 
property,  and  its  imitation  is  prohibited  because  it  infringes  a  right  of 
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private  property.  It  is  true  that  one  of  the  effects  of  prohibiting  the 
imitation  of  trade- marks  may  be,  and  often,  if  not  generally,  is,  the 
prevention  of  imposition  of  an  inferior  article  on  the  public  But  this 
is  not  the  object  of  the  prohibition.  It  is  not  the  reason  of  it.  That  is' 
the  protection  of  private  property.  Now,  butter-making  belongs  ex- 
clusively to  no  man  or  woman.  It  is  an  industry  open  alike  to  all  the 
public.  No  individual's  irights  are  infringed  by  others  going  into  a 
similar  business.  The  analogy  between  making  a  substitute  for  butter 
and  imitating  a  trade-mark  therefore  fails  m  the  very  particular  essential 
to  make  the  analogy  of  any  logical  value. 

Nor  is  the  sale  of  oleomargarine  comparable  to  the  sale  of  the  flesh  of 
dogs,  horses,  cats,  and  rats.  In  the  first  place,  there  is  no  "  universal 
prejudice"  against  the  flesh  of  these  animals.  The  French  eat  horse- 
flesh, and  the  Chinese  are  said  to  eat  rats,  whatever  may  be  the  fact 
with  reference  to  cats  and  dogs.  However  it  may  be  as  to  the  flesh  of 
any  of  these  animals,  there  is  no  such  prejudice,  nor  indeed  any  prejudice 
at  all,  against  oleomargarine.  Compound  butter,  in  the  form  of  oleomar- 
garine, butterine,  suine,  etc,  etc.,  is  readily  bought  and  sold  in  the 
markets  of  France,  England,  and  the  United  States  without  deception 
or  fraud.  It  is  advertised  in  the  leading  newspapers,  and  exhibited  in  fairs 
and  industrial  expositions  side  by  side  with  all  the  "products  of  the 
dairy" — with  which  it  does  not  suffer  by  comparison  either  as  to  clean- 
liness of  manufacture,  wholesomeness  of  ingredients,  or  cheapness  of  price. 

It  is  true  there  is  a  prejudice  against  being  imposed  upon.  No  man  is 
willing  to  pay  for  butter  and  get  oleomargarine.  Nor  is  this  prejudice  un- 
reasonable. But  fraud  of  this  kind  is  becoming  exceptional,  owing  to 
several  reasons.  In  the  first  place,  oleomargarine  is  sold  by  many  dealers, 
among  whom  the  most  sell  it  for  what  it  is.  Secondly,  the  name  butterine, 
or  oleomar^^arine,  is  stamped  either  upon  the  package  or  the  commodity 
itself.  Inspection  by  municipal  authorities  also  compels  honesty  in  many 
other  instances,  and  this  is  the  true  remedy  for  frauds  of  this  nature.  But 
the  fact  that  there  is  fraud  in  the  sale  of  a  useful  commodity  should  not 
lead  courts  to  sanction  the  prohibition  of  its  honest  manufacture  and  sale. 
And  it  is  believed  that  the  decisions  in  Missouri  will  not  be  sanctioned 
either  by  public  opinion,  by  legislative  enactment,  or  by  other  courts. 

Lawful  Industries  Cannot  be  Suppressed. — The  true  view  to 
take  is  that  so  well  expressed  in  Live-stock,  etc.,  v.  Crescent  City,  i  Abb. 
(U.  S.)  398 :  "  But  so  far  as  relates  to  the  question  in  hand,  we  may  safely 
say  it  is  one  of  the  privileges  of  every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuit — not  injurious  to  the  community — as  he 
may  see  fit,  without  unreasonable  regulation  or  molestation  and  without 
being  restricted  by  any  of  those  unjust  and  odious  monopolies  or  exclu- 
sive privileges  which  have  been  condemned  by  all  free  governments.  It  is 
also  his  privilege  to  be  protected  in  the  possession  and  enjoyment  of  his 
property  so  long  as  such  possession  and  enjoyment  are  not  injurious  to 
the  community,  and  he  cannot  be  deprived  thereof  without  due  process  of 
law.  It  is  also  his  privilege  to  have,  with  all  other  citizens,  the  equal  pro- 
tection of  the  laws.    These  privileges  cannot  be  invaded  without  sapping 
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the  very  foundation  of  republican  government.  A  republican  government 
is  not  merely  a  government  of  the  people,  but  it  is  a  free  government. 
Without  being  free  it  is  republican  only  in  name,  and  not  republican  in 
^uth  ;  and  any  government  which  deprives  its  citizens  of  the  right  to  en- 
gage in  any  lawful  pursuit,  subject  only  to  reasonable  restriction,  or  at 
least  subject  only  to  such  restrictions  as  are  reasonably  within  the  power 
of  the  government  to  impose,  is  tyrannical  and  unrepublican.  And  if,  to  en- 
force arbitrary  restrictions  made  for  the  benefit  of  a  favored  few,  it  takes 
away  and  destroys  the  citizen 's  property  without  trial  or  condemnation,  it 
is  guilty  of  violating  all  the  fundamental  privileges  to  which  I  have  referred, 
and  one  of  the  fundamental  principles  of  free  government.  There  is  no 
more  sacred  right  of  citizenship  than  the  right  to  pursue  unmolested  a 
lawful  emplo3rment  in  a  lawful  manner.  It  is  nothing  more  nor  less  than 
the  sacred  right  of  labor." 

— But  MAY  BE  Regulated.— It  is  not  denied,  however,  that  the  legisla- 
ture may  regelate  the  adulteration  of  food,  the  sale  of  dangerous  articles, 
and  noxious,  unwholesome  trades  and  business  which  endanger  the  health 
or  welfare  of  the  people.  Illustrative  of  this  rule  may  be  cited  the 
following  cases : 

The  Sale  of  Gunpowder,  Inflammable  Oils,  and  Fire-arms 
MAY  BE  Regulated. — A  city  may  regulate  the  keeping  and  sale  of  gun- 
powder within  its  limits.  Williams  z/.  Augusta,  4Ga.  509.  The  prohibi- 
tion may  extend  to  the  mere  act  of  receiving  the  powder  into  a  store, 
though  for  the  purpose  of  being  immediately  packed  and  shipped  to  another 
State.  Footer/.  Fire  Department,  5  Hill  (N.  Y.),  99.  The  sale  of  naphtha 
may  be  regulated.  Commonwealth  z/.  Wentworth,  118  Mass.  441,  and  if 
in  a  prosecution  for  violating  a  regulation  of  the  sale  of  naphtha  the  jury 
are  instructed  to  decide  whether  the  article  sold  was  "  substantially  naphtha 
or  not,**  no  exception  will  be  sustained  to  the  use  of  the  word  "substan- 
tially." Commonwealth  z/.  Wentworth,  118  Mass.  441.  And  if  a  person  is 
injured  by  an  explosion  of  oil  sold  by  a  dealer  when  it  was  not  of  the 
standard  tixed  by  the  statute,  the  dealer  in  an  action- for  damages  for  the 
injury  cannot  defend  on  the  ground  that  he  was  ignorant  that  it  was  not 
of  the  required  standard.  Hourigan  z/.  Nowell.  1 10  Mass.  470 ;  see  also 
Wellington  2/.  Downer  Kerosene  Oil  Co.,  104  Mass.  64 ;  Wright?/.  C.  &  N.W. 
R.  R.  Co.,  7  Brad.  (III.)  446,  is  a  close  case.  When  on  the  night  of  October 
9,  1 87 1,  the  city  of  Chicago  was  on  fire,  Wright,  the  plaintiff,  had  a  large 
amount  of  property — horses,  carriages,  etc.,  etc.,  being  such  property  as  a 
liveryman  would  have — in  his  stables.  He  could  have  saved  this  property 
from  the  advancing  conflagration  but  for  the  fact,  as  he  alleged,  that  the 
Northwestern  R.  R.  Co.  had  a  large  quantity  of  inflammable  oils  in  a  neigh- 
boring freight-house,  contrary  to  a  municipal  ordinance  regulating  the 
keeping  of  the  same.  These  oils  caught  fire  long  before  the  buildings  in 
the  neighborhood,  and  the  fire  from  them  spread  to  Wright's  place,  pre- 
venting him  from  saving  his  property,  as  he  might  otherwise  have  done. 
A  demurrer  to  the  plaintiff's  declaration  was  sustained  in  the  circuit  court, 
but  overruled  by  the  appellate  court.    The  case  presents  a  question  of 
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proximate  cause  rather  than  one  of  the  power  of  a  municipality  to  r^;ulate 
the  sale  of  oils. 

In  Dabbs  v.  State,  39  Ark.  353,  it  is  decided  that  an  act  making  it  a  mis- 
demeanor to  sell  "  any  pistol  except  such  as  are  used  in  the  army  or  navy 
of  the  United  States,  and  known  as  the  navy  pistol,"  is  constitutional. 
The  court  said  the  act  was  '*  levelled  at  the  pernicious  habit  of  wearing 
such  dangerous  or  deadly  weapons  as  are  easily  concealed  about  the  per- 
son. " 

In  State  v,  Burgoyne,  7  Lea  (Tenn.),  173,  it  is  held  competent  for  the 
legislature  to  pass  a  law  that  may  in  the  future  interfere  with  rights  that 
once  existed  under  a  license  thathas  expired  before  the  law  goes  into  effect. 
This  rule  was  applied  to  the  case  of  a  merchant  who,  under  his  license, 
bought  a  stock  of  pistols  for  sale,  which  was  not  exhausted  at  the  expira- 
tion of  his  license.  He  was  tried  and  convicted  for  selling  such  stock  as 
remained  after  his  license  expired  and  after  the  prohibitory  law  had 
been  passed. 

In  Binford  v,  Johnston,  82  Ind.  426,  the  principle  was  affirmed  that  one 
who  sells  dangerous  explosives  to  a  child,  knowing  that  they  are  to  be 
used  in  such  a  manner  as  to  put  in  jeopardy  the  lives  of  others,  must  be 
taken  to  contemplate  the  probable  consequences  of  his  wrongful  act,  in- 
cluding injury  to  the  child.  The  merchant  was  sued  for  selling  a  toy  pis- 
tol and  cartridges  to  a  child  who  shot  it  off  and  killed  his  brother.  The 
court  held  that  the  sale  of  the  cartridges  was  in  violation  of  the  criminal 
law,  and  was/<fr  se  negligence. 

Nunn  7/.  State  of  Georgia,  i  Kelly  (Ga.),  243,  tends  to  sustain  the  deci- 
sion of  the  New  York  court  in  the  principal  case.  It  decides  that  a  law 
which  merely  inhibits  the  wearing  of  weapons  in  a  concealed  manner  is 
valid,  gut  that  so  far  as  it  cuts  off  the  right  of  a  citizen  altogether  to 
bear  arms,  or,  under  color  of  prescribing  the  mode,  renders  the  right  of 
itself  useless,  it  is  void.  See  also  State  v.  Buzzard,  4  Ark.  19;  State  v, 
Mitchell,  3  Blackf.  (Ind.)  229. 

Dangerous  Machinery  is  also  subject  to  regulation.  For  example, 
elevator  shafts  may  be  required  to  be  inclosed  by  a  railing,  and  also  to  be 
closed  by  a  trapdoor  after  the  close  of  business  during  the  day.  Mayor, 
etc.,  V.  Williams,  15  N.  Y.  502. 

Dangerous  Drugs. — A  law  prohibiting  the  sale  of  opium  is  constitu- 
tional.    State  V,  Ah  Chew,  40  Am.  Rep.  488,  16  Nev.  50. 

Dangerous  Animals— Dogs.— An  act  "  to  discourage  the  keeping  of 
useless  and  sheep-killing  dogs"  by  assessing  a  penalty  or  license  fee  upon 
their  owners  is  constitutional.  Mitchell  v,  Williams,  27  Ind.  62  ;  State  v. 
Cornnall,  27  Ind.  120.  Generally,  license  fees  may  be  imposed  as  a  means 
of  restraining  the  carrying-on  of  a  business  or  the  keeping  of  property 
when  to  carry  on  such  business  or  to  keep  such  property  to  an  unlimited 
extent  would  injuriously  affect  the  health,  safety,  or  welfare  of  society. 
Those  who  have  not  the  means  to  pay  the  license  fee  will  of  course  be  de- 
barred from  the  business.  Tenney  v.  Lenz,  16  Wis.  566 ;  Carter  v.  Dow, 
16  Wis.  299. 

The  government  may  even  go  further  and  require  dogs  to  be  muzzled  on 
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penalty  of  their  being  killed.  Holler  v,  Sheridan,  27  Ind.  494. '  The  legis- 
lature may  authorize  the  killing  of  dogs  found  without  a  collar  bearing 
the  owner's  name,  and  the  putting  of  the  initials  (J.  P.  M.)  of  the  owner's 
name  on  the  collar  is  not  such  an  affixation  of  the  owner's  name  to  the 
collar  as  will  protect  the  dog,  or  render  the  person  who  kills  him  liable 
for  so  doing.    Morey  v.  Brown,  42  N.  H.  373. 

In  Mayor  v,  Meigs,  i  McArth.  D.  C.  59,  Judge  Humphreys  waxed  senti- 
mental about  dog  history  and  poetry.  "  Not  only,"  said  he,  "  has  the  dog 
been  the  subject  of  discussion  in  the  courts,  as  involving  the  question  of 
property,  but  his  virtues  have  been  celebrated  in  song.  The  wrongs  done 
him  have  been  touchingly  described  by  poets,  and  hours  have  been  occupied 
at  the  camp-fires  of  huntsmen  in  narrating  the  achievements  of  favorite 
hounds."  The  learned  judge  then  proceeded  to  indulge  in  a  dog  story, 
that  of  the  rescue  of  William  of  Orange  "  from  the  grasp  of  the  enemies 
of  toleration  on  the  morning  of  the  12th  September,  1572,  by  the  action  of 
a  little  dog."  Admitting,  however,  that  "  the  historian  and  moral  philos- 
opher" more  appropriately  than  the  court  could  discuss  "  the  influence 
which  the  watchfulness  of  the  little  spaniel  had  upon  the  destinies  of  the 
world,"  the  court  proceeded  to  hold  that  the  law  recognizes  property  in 
dogs ;  that  a  city  ordinance  requiring  the  owner  of  dogs  to  obtain  a  license 
for  keeping  them  is  illegal,  and  that  the  dog-owner  who  failed  to  take  out 
and  pay  for  a  license  could  not  be  arrested  and  fined  for  so  doing. 

Adulteration  of  Milk  and  Food-products. — ^The  legislature  may 
make  it  a  criminal  offence  to  sell  milk  and  water,  and  in  a  prosecution  for 
so  doing  a  certificate  of  analysis  by  a  sworn  municipal  milk-inspector  is 
admissible  as  evidence.  Commonwealth  v.  Waite,  11  Allen,  264.  It  is  not 
necessary  to  convict  for  selling  adulterated  milk  to  show  knowledge  of  the 
adulteration  by  the  seller,  nor  to  aver  that  the  milk  was  cow's  milk.  Nor 
is  it  a  defence  to  show  that  the  woman  who  sold  it  was  acting  as  her  hus- 
band's agent.  Com.  v.  Farren,  9  Allen,  489 ;  but  see  Dilley  v.  People,  4 
Brad.  (111.)  52.  The  result  of  a  test  by  a  lactometer  is  admissible  in  evi- 
dence. Com.  V,  Nichols,  10  Allen,  199;  see  also  Com.  z/.  Flannelly,  15 
Gray,  195 ;  Thompson  v,  Howe.  46  Barb.  287.  But  tests  of  milk  made 
more  than  a  year  after  the  violation  complained  of  are  inadmissible. 
Steams  v,  Ingraham,  46  T.&  C.  (N.  Y.)  218.  Further,  as  to  evidence  in  a 
prosecution  for  selling  adulterated  milk,  see  State  v.  Smith,  10  R.  I.  258. 

The  adulteration  of  confections  may  also  be  prohibited  ;  but  an  indict- 
ment charging  defendant  with  fraudulently  adulterating  "  a  certain  sub- 
stance intended  for  food — ^to  wit,  one  pound  of  confectionery"— does  not 
sufficiently  describe  the  substance  adulterated,  and  if  reasonably  objected 
to,  will  be  quashed.  Commonwealth  v.  Chase,  125  Mass.  202.  But  an  act 
prohibiting  the  sale  of  adiilterated  milk  does  not  embrace  the  offen  ce  of 
bringing  such  milk  into  the  city.     Polinsky  v.  State,  73  N.  Y.  65. 

In  State  v.  Newton,  45  N.  J.  L.  469,  an  act  conferring  authority  upon  a 
State  milk-inspector  to  condemn  milk,  and  either  pour  it  upon  the  ground 
or  return  it  to  the  consignor,  was  held  constitutional,  and  it  was  also  held 
that  the  legislature  might  fix  a  standard  and  authorize  the  condemnation 
of  milk  falling  below  it.    Same  point  in  Com.  v,  Evans,  132  Mass.  11, 
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holding  an  act  constitutional  declaring  adulterated  milk  containing  more 
than  87  per  cent  water  and  less  than  13  per  cent  milk  solids. 

License  Fees. — In  Allerton  v.  Chicago,  20  Am.  Law  R^.,  N.  S.  473,  a 
license  fee  of  $50  per  car  imposed  on  street-car  companies  was  held  valid. 
See  also  Johnston  v,  Phila.,  60  Pa,  St.  445;  Frankford  &  P.R.  R.Co.v. 
Phila.,  58  Pa.  St.  119.  But  the  Court  of  Appeals  in  New  York,  in  Mayor 
V,  Second  Ave.  R.  R.  Co.,  32  N.  Y.  261,  held  a  street-car-license  ordinance 
void  on  the  ground  that  although  in  form  a  license,  it  was  in  fact  a  tax  ia 
disguise,  and  as  such  beyond  the  power  of  the  municipality. 

In  Cincinnati  v,  Bryson,  15  Ohio,  625,  a  fee  of  $3  was  held  authorized 
to  be  chained  for  a  license  to  run  a  dray.  In  Cincinnati  v,  Buckingham,  10 
Ohio,  257,  an  ordinance  that  no  person  should  be  licensed  or  permitted  to 
occupy  any  place  in  the  market  but  upon  making  payment  of  25  cents  for 
every  market-day  and  occupation  was  held  valid.  The  Supreme  Court  of 
Michigan,  Campbell,  J.,  dissenting,  held  that  a  fee  of  $5  required  for  a 
license  to  keep  a  stall  to  sell  fresh  meats  outside  the  public  markets  was 
not  a  tax,  but  a  reasonable  compensation  which  the  city  of  Detroit  could 
demand  from  those  who  would  not  sell  in  the  public  markets.  In  Boston 
V,  Schaeffer,  9  Pick.  41  S»  it  is  decided  that  the  city  could  require  the  pro- 
prietor of  a  theatre  to  take  out  a  license  and  to  pay  therefor  a  fee  of  $iooa 
In  Baker  v,  Cincinnati,  11  Ohio  St.  534,  the  city  charged  $63.50  for  a 
license  to  give  theatrical  performances,  and  it  was  held  not  to  have  been 
illegally  exacted.  See  also  Mays  v,  Cincinnati,  i  Ohio  St.  268 ;  Cincinnati 
G.  L.  &  C.  Co.  V.  State,  18  Ohio  St.  242.  In  Van  Baalen  v.  People,  40 
Mich.  258,  pawnbrokers  were  required  to  take  out  a  license.  It  was  held 
that  the  business  of  pawnbroking  gave  rise  to  heavy  city  expense,  espe- 
cially through  the  increase  of  police  duty  and  supervision  which  it  needed, 
and  that  the  sum  chained  ($200)  did  not  greatly  exceed  the  incidental  and 
consequential  expense  of  issuing  the  license,  and  that  therefore  the  ordi- 
nance was  valid. 

Chicago  Packing  Co.  v,  Chicago,  88  III.  221,  decides  that  packing-house 
proprietors  doing  business  within  one  mile  of  the  city  limits  may  be  re- 
quired to  take  out  a  license  at  a  cost  of  $100.  The  packing  company  had* 
taken  out  a  license  required  to  be  procured  by  the  town  within  whose  limits 
it  actually  did  business.  "  Nor  does  the  fact,"  said  the  court,  "  that  appel- 
lant is  liable  to  pay  a  fee  to  each  municipality  for  the  privil^e  of  pursuing 
a  vocation  the  General  Assembly  regards  of  such  a  character  as  to  require 
regulation  and  control  militate  against  the  grantor  exercise  of  the  power" 
to. regulate  and  control  such  establishments  by  requiring  them  to  take  out 
and  pay  for  a  license. 

In  Mayor  v,  Yuille,  3  Ala.  137,  a  city  ordinance  required  bakers  to  take 
out  a  license  at  a  cost  of  $20.  The  court  said  it  was  "  inclined  to  doubt 
the  propriety  of  that  portion  of  the  by-law  .  .  .  which  requires  $20 
to  be  paid  as  a  license,  unless  the  latter  can  be  supported  under  the  taxing 
power  of  the  corporation."  This  suggests  the  objection  most  commonly 
made  to  these  license  fees.  The  power  to  require  a  license  is  conceded  to 
the  municipality,  but  it  is  urged  that  the  fees  are  taxes  in  disguise,  and  as 
such  beyond  the  power  of  the  municipality  to  levy.    They  are  not  taxes. 
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however.  The  objects  for  which  license  fees  are  charged  and  taxes  levied 
are  widely  different.  Taxes  are  assessed  to  procure  revenue,  license  fees 
are  imposed  to  regulate  traffic,  and  although  the  license  fee  may  ultimately 
go  into  the  treasury,  it  is  nevertheless  not  a  tax.  Frankford,  etc.,  R.  R.  Co. 
v.  Phila.,  58  Pa.  St.  119;  Johnson  v,  Phila.,  60  Pa.  St.  445  ;  State  v,  Herod, 
29  Iowa,  123 ;  Louisville, etc.,  R.  R.  Co.  v,  Louisville,  4  Bush  (Ky.),  478 ;  Peo- 
ple z/.  Thurber,  13  111.  554;  East  St,  Louis  z'.  Wehrung,  46  III.  392;  St. 
Paul  v.  Colter,  12  Minn.  51  ;  Rochester  z/.  Upman,  19  Minn.  108. 

So  long  as  the  fee  charged  is  one  reasonably  calculated  to  effect  the 
object  sought,  the  licensure  is  valid  as  an  exercise  of  police  power.  If, 
however,  the  fee  is  unreasonable,  and  is  more  than  enough  to  effect  the 
legislative  purpose,  it  is  a  tax,  and  as  such  is  unauthorized  and  uncollect- 
able,  unless  the  corporation  has  power  to  impose  it  for  revenue  purposes. 
Mays  z/.  Cincinnati,  i  Ohio  St.  268;  Cincinnati  v,  Bryson,  15  Ohio,  625  ; 
Freeholders  v.  Barber,  7  N.  J.  L.  64 ;  Kip  v,  Paterson,  26  N.  J.  L.  298 ; 
Bennett  v.  Birmingham,  31  Pa.  St.  15;  Commonwealth  v.  Stodder,  2 
Cush.  562  ;  Chilvers  v.  People,  11  Mich.  43;  Mayor  v,  Yuille,  3  Ala.  137; 
Johnson  z/.  Phila.,  60  Pa.  St.  451 ;  State  v,  Herod,  29  Iowa,  123;  Mayor 
V,  Second  Ave.  R.  R.  Co.,  32  N.  Y.  261 ;  Home  v,  Ins.  Co.  v,  Augusta,  50 
Ga.  530. 

But  courts  will  not  closely  scrutinize  a  license  fee  with  the  purpose  of 
adjudging  it  a  tax.  Courts  will  not  review  municipal  discretion  in  this 
matter,  unless  it  be  manifestly  unjust.  "The  subject"  (i.e.,  what  sum  shall  be 
charged  ?)  says  Graves,  J.,  "  will  not  admit  of  nice  calculation,  and  it  would 
be  futile  to  require  anything  of  the  kind."  Van  Baalen  v.  People,  40 
Mich.  258;  Ash  V,  People,  11  Mich.  347;  Burlington  v,  Putnam  Ins.  Co. 
31  Iowa,  102. 

Miscellaneous  Business  Regulations.— In  Wisconsin  a  banker  or 
broker  who  receives  deposits,  knowing  himself  to  be  insolvent  or  unsafe^ 
is  punishable.     Baker  v.  State,  54  Wis.  369. 

Jacob's  case,  98  N.  Y.  98,  decides  that  an  act  prohibiting  the  manufac- 
ture of  cigars  or  preparation  of  tobacco  in  any  form  on  any  floor,  or  in 
any  part  of  any  floor,  in  any  tenement  house,  if  such  floor  or  any  part  of  it 
was  by  any  person  occupied  as  a  home  or  residence  for  the  purpose  of 
living,  sleeping,  cooking,  or  doing  any  household  work  therein,  was  uncon- 
stitutional, on  the  ground  that  it  interfered  with  the  profitable  and  free 
use  of  the  cigarmaker's  or  tobacconist's  own  property,  or  of  the  property 
of  the  lessee  of  a  tenement-house  who  is  a  cigar  maker  or  tobacconist, 
and  trammelled  them  in  their  industry  and  the  disposition  of  their  labor, 
and  thus,  in  a  strictly  legitimate  sense,  arbitrarily  deprived  them  of  their 
property  and  of  some  portion  of  their  personal  liberty.  See  also  In  re  Paul, 
18  N.  Y.  Week.  Dig,  487. 

In  District  of  Columbia  7/.  Saville,  i  McArth.583.  an  act  provided  in  sub- 
stance that  no  proprietor  of  a  theatre  shall,  after  the  door  of  such  theatre  is 
open  for  the  reception  of  spectators,  sell  tickets  so  as  to  reserve  particular 
seats,  or  to  mark  or  describe  as  reserved  or  taken  any  seats  which  have  not 
^n  reserved  by  the  sale  of  tickets  therefor  previous  to  the  opening  of  such 
exhibition.    The  act  was  held  void.    "  In  short,"  said  the  court,  by  Olin,  J., 
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**  the  provision  is  that  when  the  doors  of  the  theatre  are  opened  forthe  re- 
ception of  spectators,  whoever  purchases  a  ticket  to  enter  the  same  may 
plant  himself  in  any  unoccupied  seat  he  can  discover,  unless  the  proprietor 
can  convince  him  that  the  seat  he  had  selected  had  been  sold  prior  to  the 
time  of  opening  the  doors  of  the  theatre  for  the  reception  of  spectators,  or 
at  least  before  the  commencement  of  the  exercises,  and  this  without  refer- 
ence to  the  fact  whether  the  spectator  purchased  a  ticket  for  twenty-five 
cents  which  would  entitle  him  to  a  seat  in  the  upper  gallery,  or  whether 
he  paid  the  price  of  the  most  desirable  seat  in  the  house. 

"  Indeed  if  this  law  can  be  enforced  it  is  made  a  penal  offence  for  the 
manager  or  proprietor  to  reserve  for  the  use  of  his  friends  a  few  desirable 
seats,  who,  he  thinks,  by  their  presence  and  approbation,  might  give  suc- 
cess to  his  entertainment. 

"He  cannot,  however,  reserve  these  seats  if  not  sold  before  the  com- 
mencement of  the  exhibition.  Nay,  under  this  section  the  proprietor  or 
manager  of  a  theatre  could  not  reserve  a  private  box  for  himself  and  family 
without  incurring  the  penalty  imposed  in  the  third  section  of  thcact." 

The  court,  therefore,  held  the  act  not  a  police  regulation,  but  an  "  un- 
wise, vexatious,  and  unlawful  interference  with  the  rights  of  private 
property. " 

In  Illinois  an  act  requiring  the  owner  or  agent  of  a  coal-mine  or  colliery 
employing  ten  men  or  more  to  make,  or  cause  to  be  made,  an  accurate  map 
or  plan  of  the  workings  of  such  coal-mine  or  colliery  was  held  constitu- 
tional.   Daniels  v,  Hilgard,  ^^  111.  640. 

In  Robinson  v,  Hamilton,  60  Iowa,  134,  a  statute  requiring  ph3rsicians 
and  midwives  to  report  births  and  deaths  to  the  clerks  of  courts  was  held 
not  unreasonable  nor  unconstitutional;  while  in  Washington  Territory  a 
statute  prescribing  the  qualifications  of  medical  practitioners  has  been  held 
constitutional.    Fox  z/.  Territory,  5  W.  C.  Repr.  339. 

The  police  power  of  governments  is  all-pervading.  It  has  never  been 
defined  within  narrow  limits,  and  the  foregoing  are  but  a  few  of  the  mul- 
titude of  instances  of  its  exercise.  In  the  language  of  Judge  Redfield  in 
Thorpe  v,  Rutland,  etc.,  R.  R.  Co.,  27  Vt.  140,  under  it  "persons  and 
property  are  subjected  to  all  kinds  of  restraints  and  burdens  in  order  to 
secure  the  general  comfort,  health,  and  prosperity  of  the  State ;  of  the  per- 
fect right  to  do  which  no  question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be.  made,  so  far  as  natural  persons  are  con- 
cerned." It  need  only  be  added  that  artificial  persons  are,  as  well  as 
natural  persons,  subject  to  its  legitimate  exercise. 
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Barthet 

V. 

City  of  New  Orleans. 

{Advance  Case,  Louisiana,  U,  S,  Circuit  Court,     July,  1885.) 

An  ordinance  of  the  city  of  New  Orleans  prescribed  the  place  where 
slaughter-houses  must  be  located.  Relying  upon  this  designation  of  such 
place,  complainant  secured  land  within  its  limits  and  proceeded  thereon 
to  erect  houses  and  make  other  improvements  for  slaughtering  purposes, 
when  the  city  amended  the  ordinance  by  making  it  unlawful  to  maintain 
slaughter-houses  in  the  prescribed  place  "  except  permission  be  granted  by 
the  council  of  the  city  of  New  Orleans,"  and  proceeded  to  prevent  com- 
plainant who  had  no  such  permission  from  carrying  on  his  slaughtering 
business. 

Held,  that  the  amendment  is  unconstitutional  because  it  would  in  effect 
deny  complainant  the  equal  protection  of  the  laws  guaranteed,  by  the 
XI  Vth  Amendment  of  the  United  States  Constitution. 

The  prevention  by  the  city  of  complainant's  exercise  of  his  business  is 
enjoinable  in  equity,  as  being  likely  to  do  him  irreparable  injury  for  which 
damages  at  law  would  be  no  adequate  compensation. 

Rule  to  show  cause  why  an  injunction  pendente  lite  should 
not  issue. 

A.  H.  Leonard  and  E,  Sabourvin  for  complainant. 
W.  H.  Rodgers  for  the  city. 

BoARMAN,  J. — Article  258  of  the  constitution  of  Louisiana 
prohibits  any  monopoly.  Article  248  invests  the  defendant 
city  with  power  to  regulate  the  slaughtering  of  cattle,  etc., 
within  its  limits,  provided  no  monopoly  or  exclusive  privilege 
exist  within  the  State.    Nor  shall  such  business  be  facib. 

restricted  to  the  land  or  houses  of  any  individual  or  corpora- 
tion ;  and  provided,  further,  the  place  designated  for  slaugh- 
tering is  approved  by  the  board  of  health.  By  several  ordi- 
nances, approved  by  said  board,  the  city  designated  the  place 
at  which  the  slaughtering  of  cattle  may  be  carried  on,  and 
prescribed  in  detail  the  regulations  under  which  such  busi- 
ness should  be  conducted. 

The  complainant,  a  citizen  of  France,  whose  trade  and  busi- 
ness is  the  slaughtering  of  cattle  for  food,  desiring  and  in- 
tending to  engage  in  such  business  in  New  Orleans,  leased, 
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with  the  privilege  of  buying,  two  squares  of  ground  situated 
within  the  limits  defined  by  said  ordinances,  and  proceeded 
to  repair  such  buildings,  and  construct  on  said  ground  other 
buildings  and  improvements  suitable  for  the  trade  in  which 
he  is  engaged,  investing  in  said  improvements  a  considerable 
sum  of  money.  Subsequently,  on  May  19th,  an  ordinance  was 
passed  by  the  council  which  is  styled  "  An  ordinance  amend- 
ing ordinance  7336,  as  passed  September  13,  1881,  designating 
the  places  for  slaughtering  animals  intended  for  food  under 
article  248  of  the  constitution."  The  original  ordinance  pro- 
vided that  **  it  shall  be  lawful  for  any  person  or  corporation 
to  keep  and  maintain  slaughter-houses,  etc.,  within  certain 
limits,  under  certain  regulations/*  The  amendment  mentioned 
makes  it  unlawful  to  keep  and  maintain  slaughter-houses 
within  said  limits  prescribed  in  original  ordinance,  and  under 
said  regulations,  "except  permission  be  granted  by  the 
council  of  the  city  of  New  Orleans." 

It  appears  that  defendant  corporation  intends  actively  to 
enforce,  or  attempt  to  enforce,  as  against  Barthet,  the  amended 
ordinance ;  that  it  is  about  to  obstruct,  hinder,  and  prevent 
him  from  carrying  on  his  legal  business  in  the  limits  already 
laid  out  in  pursuance  of  article  248. 

The  complainant,  alleging  that,  acting  on  the  good  faith  of 
said  articles  and  ordinances,  he  has  acquired  vested  rights, 
and  that  the  ordinance  of  May  19th  is  unconstitutional,  brings 
a  bill  for  injunction  to  enjoin  and  restrain  the  defendant  from 
interfering  in  any  manner  with  him  in  carrying  on  his  busi- 
ness. Complainant  prays,  on  final  hearing,  for  an  injunction 
absolute,  and  in  the  meanwhile  has  taken  this  rule  to  show 
cause  why  an  injunction  pendente  lite  should  not  issue. 
Defendant  has  filed  no  answer  or  made  any  denials,  even  in 
argument,  of  complainant's  allegations. 

The  amendment  of  May  19th  is,  we  think,  unconstitutional, 
in  the  fact  that  if  it  is  carried  out,  as  the  city  attorney  admits 
it  will  be,  it  will  make  Barthet's  right  to  engage  in  a  lawful 
SSSSS"*^"  **'  business  dependent  on  the  arbitrary  will  of  an  in- 
dividual or  body  of  individuals  acting  for  the  city.  The  city 
has  no  governmental  or  special  power  to  prevent  any  one  who 
<5omplies  with  the  law  regulating  such  business  from  engaging 
in  any  lawful  business  he  prefers. 

The  fourteenth  amendment  to  the  United  States  constitu- 
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tion  forbids  any  State  to  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  iJnited 
States,  and  prohibits  a  State  from  denying  to  any  person 
***  Avithin  its  jurisdiction  the  equal  protection  of  the  law." 
That  amendment  does  not  enlarge  the  rights  of  persons ;  it 
clearly  recognizes  and  emphasizes  principles  imbedded  in  the 
cC>nimon  law,  and  which  underlie  the  structure  of  all  free 
governments. 

The  right  to  grant  permission  to  A  to  carry  on  his  lawful 
business  carries  with  it  necessarily  the  power  to  deny  permis- 
mission  to  B  to  exercise  the  same  privilege.  The  complainant 
is  entitled,  in  common  with  all  persons,  to  equal  protection. 
Applying  this  principle  to  this  case,  as  it  is  made  up  by  the 
bill  and  admissions  of  the  city's  council,  Barthet  is  entitled  to 
carry  on  his  trade  within  the  limits  already  laid  out  by  the 
cit3'  in  pursuance  of  the  articles  herein  cited.  If  the  city 
council,  as  the  matter  now  stands,  can  prevent  him  from  so 
doing  simply  because  he  has  not  their  permission,  then  he  has 
not  that  equal  protection  of  the  law  guaranteed  in  the  consti- 
tution. The  ordinance  of  May  19th  transcends  not  only  the 
limitations  or  legislative  authority  presented  in  the  constitu- 
tions of  the  Federal  and  State  governments,  but  in  our  opinion 
it  transcends  those  limitations,  also,  which  spring  from  the 
very  nature  of  free  government. 

The  city  council  have  the  right,  generally,  in  the  exercise  of 
governmental  powers,  such  as  belong  to  municipal  corpora- 
tions, to  regulate  the  business  of  slaughtering  ani-  f^S^"^''  ^^ 
mals  for  food ;  but  under  the  articles  248, 258,  State  constitution, 
— responsive  as  those  articles  are  to  a  public  sentiment  long 
oflfended  in  this  city  by  oppressive  monopolies  in  the  slaugh- 
tering of  cattle  for  food, — it  must  be  apparent  that  the  city 
cannot,  directly  nor  indirectly,  prohibit  the  business  of  this 
complainant  under  the  pretence  of  exercising  an  ordinary 
governmental  police  power.  It  is  clear  that  those  articles 
were  intended  to  prohibit  all  monopolies,  and  to  limit  rather 
than  to  enlarge  the  police  powers  of  the  city  in  relation  to 
slaughtering  cattle,  etc.,  and  if  the  city  can  refuse  to  permit 
Barthet  to  carry  on  his  business,  it  can  adopt  the  same  course 
with  others.  By  giving  its  permission  to  an  individual  or  to 
a  corporation,  and  refusing  it  to  all  others,  a  monopoly  could 
be  established  by  the  favored  suitor.    An  ordinance  which 
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permits  one  person  to  carry  on  an  occupation  within  municipal 
limits,  and  prohibits  another  who  had  an  equal  right  from 
pursuing  the  same  business,  is  void.  So,  also,  is  an  ordinance 
which  alleges  the  rights  and  privileges  conferred  by  the 
general  law  of  a  State.  Cooley,  Const.  Law,  243,  245-247, 
155,202,491. 

If  the  amendment  of  May  19th  becomes  operative  as  a  law, 
the  investment  made  by  Barthet,  on  the  faith  of  the  law  exist- 
ing when  he  erected  his  buildings,  will  be  lost  or  greatly 
diminished  in  value,  and  his  privilege,  which  is  of  more  value, 
may  be  wholly  destroyed  by  the  refusal  of  the  city.  It  is 
urged  in  argument  that  the  corporation  is  a  legislative  body, 
endowed  with  police  powers,  to  be  exercised  with  absolute 
discretion ;  that  this  court  has  no  power  to  control  or  limit 
its  action  in  directing  when,  and  upon  what  particular  lot  in 
the  territory  laid  out  and  defined  by  the  city,  Barthet,  or  any 
other  person  following  the  same  business,  may  locate  and 
carry  on  his  business  of  slaughtering  animals  for  food.  The 
proposition  of  the  city  attorney,  in  view  of  the  many  cases 
that  have  been  decided  by  the  State  and  Federal  courts,  in 
which  just  such  assumptions  of  power  have  been  contended 
for  and  denied  to  municipal  authorities,  need  not  now  be  con- 
sidered, further  than  to  say  that  the  court  does  not  think  the 
proposition  maintainable  under  the  law  and  facts  found  on  the 
hearing  of  this  bill. 

The  city  does  not  deny  the  equity  of  the  bill,  nor  does  she 
deny  that  she  intends  to  hinder  and  prevent  Barthet  from 
rSSS?atulw.  carrying  on  his  business  in  the  territory  laid  out; 
but  it  is  contended  that  in  these  proceedings  an  injunction  will 
not  be  allowed  because  the  complainant  has  an  adequate  remedy 
at  law ;  that  if  he  is  damaged  he  can  recover  fully  at  law.  It 
is  true  that  the  sixteenth  section  of  the  judiciary  act  prohibits 
suits  in  equity  when  there  is  a  plain,  adequate,  and  complete 
remedy  at  law;  but  in  Boyce's  ExVs  v,  Grundy,  3  Pet.  210, 
the  court  said,  referring  to  that  section,  that  "  it  is  merely 
declaratory  on  the  subject  of  legal  remedy.  It  is  not  enough 
that  there  is  a  remedy  at  law ;  it  must  be  plain  and  adequate ; 
or,  in  other  words,  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  the  remedy  in  equity." 
It  does  not  appear  that  the  adoption  of  the  statute  mentioned 
has  impaired  the  jurisdictional  powers  of  the  equity  courts  of 
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the  United  States  for  the  protection  of  the  property  of  indi- 
viduals, or  the  privileges  that  belong,  as  a  common  right,  to 
all  persons  to  whom  the  courts  are  open  for  the  administration 
of  justice.  The  jurisdictional  power  of  these  courts  is  cer- 
tainly not  less  now  than  it  was  in  England  at  the  time  of  the 
adoption  of  the  constitution.  The  English  authorities  show 
that  the  granting  or  continuance  of  an  injunction  cannot  be 
controlled  by  any  inexorable  rule,  but  that  such  orders 
must  rest  largely  in  the  sound  discretion  of  the  court,  to  be 
governed  in  each  case  by  the  equitable  rights  of  all  parties^ 
as  well  as  by  the  nature  and  effect  of  the  relief  sought  in  the 
particular  case.  To  grant  such  writs  to  prevent  an  irrepara^ 
ble  injury  is  quite  common. 

The  defence  of  the  city  is  not  based  upon  any  denial  that 
she  is  going  to  do  the  thing  complained  of ;  but  she  seems  to 
rely  wholly  upon  some  several  petitions,  signed  by  several  citi- 
zens living  in  the  neighborhood  of  the  place  where  Barthet  has 
begun  his  business,  protesting  against  allowing  him  to  proceed 
with  his  business.  These  petitions,  if  they  had  been  season- 
ably presented  to  the  council,  might  have  caused  the  partic- 
ular place  occupied  by  Barthet's  buildings  to  be  not  included 
in  the  limits ;  but  the  counsel  for  the  city  would  hardly  be 
considered  serious  should  he  rest  the  city's  defence  on  the 
merits  of  the  bill  upon  such  petitions  or  papers.  An  injunc- 
tion, however,  is  not,  in  the  Federal  courts,  issued  as  a  matter 
of  course ;  and  it  may  be  well  to  consider  more  definitely  the 
matter  as  to  the  jurisdictional  power  of  the  court  to  issue  the 
injunction  prayed  for.  The  buildings  and  improvements 
were  erected  in  the  view  of  the  city  for  the  well-known  pur- 
poses of  Barthet's  trade.  Would  it  not  be  inequitable  and 
violative  of  a  proper,  efl&cient,  and  practical  administration 
of  justice  to  allow  the  city  now  to  stop  him  in  the  exercise  of 
his  lawful  business,  in  the  gratification  of  his  legal  rights,  and 
to  turn  him  over  to  an  action  at  law,  against  whoever  should 
become  instrumental  in  executing  the  city's  unconstitutional 
ordinance,  for  the  recovery  of  damages.  If  such  is  the  effect 
of  the  sixteenth  section  of  the  judiciary  act,  the  courts  of  the 
United  States  will  find  themselves  often  without  power  to 
afford  to  suitors  a  practical  and  efficient  administration  of 
justice. 

We  do  not  think  the  act  complained  of  is  an  attempt  at  a  mere 
9  Cor.  Cas.— 33 
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trespass.  The  mischief  and  injury  it  would  work  in  this  case 
cannot  be  repaired  as  efficiently  or  as  adequately  by  an  action  at 
?i£5Si.  "^  law  for  damages  as  in  the  case  of  a  mere  trespass 
upon  property.  This  is  not  a  case  where  the  city  may  or  will 
have  an  ultimate  right  to  do  the  thing  complained  of,  as  some- 
times  happens  when  a  city  is  attempting  to  do  a  thing  lawful 
to  be  done,  but  prematurely ;  like,  for  instance,  the  taking  of 
property  for  streets  before  making  th«  compensation  required 
by  law ;  but  the  city  can  never  do  the  act  complained  of 
without  violating  Barthet's  constitutional  rights.  In  a  govern- 
ment like  ours  it  may  be  said  that  any  act  which  would 
deprive  a  citizen  of  the  j)ower  to  exercise  his  lawful  trade  or 
privileges  must  be  considered  as  working  an  irreparable 
injury,  particularly  when  the  wrong-doer  is  attempting  to  do 
an  act  clearly  forbidden  by  the  State  and  Federal  constitutions. 

Our  opinion  will  be  better  understood  when  we  say  that 
the  city  authorities  have  no  j)ower,  legislative,  judicial, 
or  administrative,  to  pass  the  ordinance  complained  of; 
because  the  power,  by  whatever  name  it  may  be  called,  dele- 
gated to  the  city  in  articles  248,  258,  as  far  as  Barthet  is  now 
concerned,  was  exhausted  when  the  city  officials  laid  out  the 
limits  in  which  it  was  declared  lawful  to  slaughter  animals  for 
food.  The  bill  shows  that  an  unlawful  act  is  threatened 
against  the  privileges  of  complainant.  In  our  opinion,  such 
an  act,  if  carried  out,  would  not  only  work  an  irreparable 
injury  to  Barthet,  but  would  be  a  decided  step,  whatever  may 
be  the  motive,  causing  the  council  to  move  in  the  matter,  in 
the  direction  of  allowing  a  monopoly  in  the  slaughtering  of 
animals  for  food  in  this  city. 

The  injunction  will  be  operative /^iMfe«/^  lite. 

A  City  Ordinance  Prohibiting  the  Maintaining  of  Slaughter- 
houses WITHIN  Certain  Specified  Limits,  except  on  Permission 
Granted  by  the  City  Council,  is  not  an  Infringement  of  the 
XIVth  Amendment  of  the  Federal  Constitution. — It  is  hard  to  sec 
how  the  decision  in  the  principal  case  can  be  supported.  The  court  bases 
its  decision  that  the  ordinance  in  question  was  an  infringement  of  the 
XIVth  Amendment  of  the  Federal  Constitution  on  the  clause  of  the 
ordinance  requiring  permission  of  the  city  council  to  be  obtained  before 
the  business  of  maintaining  a  slaughter-house  could  be  lawfully  carried 
on.  The  court  held  that  this  clause  vests  in  the  city  council  the  absolute 
right  to  grant  or  refuse  permission  as  it  shall  see  fit;  that  the  council 
might  grant  permission  to  A  and  refuse  it  to  B,  although  there  was  no 
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reason  why  the  permission  should  be  refused  or  granted  in  one  case 
more  than  in  the  other;  and  that  this  power  to  discriminate  deprived 
citizens  of  the  equal  protection  of  the  laws  within  the  meaning  of  the 
XlVth  Amendment.  This  reasoning  is  unsatisfactory.  It  would  seem 
clear  on  reason  and  authority  that  an  ordinance  prohibiting  the  maintain- 
ing of  slaughter-houses  within  the  city  limits,  or  within  other  prescribed 
limits,  was  a  valid  exercise  of  the  police  powers  of  the  sovereignty. 
Metropolitan  Board  of  Health  v,  Heister,  37  N.  Y.  661 ;  Inhabitants  of 
Watertown  v.  Mayo,  109  Mass.  315.  If  so,  how  can  a  provision  that  the 
sovereignty  may,  in  cases  where  it  sees  fit  so  to  do,  make  exceptions  to  this 
law  by  giving  permission  to  certain  persons  or  corporations  to  carry  on  the 
prohibited  business  within  the  prescribed  limits  deprive  any  one  of  the 
equal  protection  of  the  laws  ?  The  law  being  that  no  one  may  carry  on 
the  prohibited  business,  the  exceptions  made  in  case  of  persons  permitted 
by  the  council  is  a  matter  of  favor,  not  of  right.  The  fact  that  the  law 
may  give  scope  for  injustice  and  discrimination  does  not  in  the  least  affect 
the  constitutional  question  involved. 

For  a  case  similar  to  the  principal  case,  except  that  the  statute  excepted 
those  slaughter-houses  in  existence  at  its  passage,  see  Inhabitants  of 
Watertown  v.  Mayo,  109  Mass.  315.  In  that  case,  however,  the  question 
of  the  constitutionality  of  the  statute  under  theXIVth  Amendment  of  the 
Federal  Constitution  was  not  raised.  The  statute  was  held  a  valid  exercise 
of  the  police  power  to  restrain  and  regulate  the  carrying-on  of  a  business 
likely  to  cause  danger  or  annoyance  to  the  public  unless  properly  regu- 
lated. 


Maker 

V. 

Slater  Mill  and  Power  Co. 

{Advance  Case,    Rhode  Island,  July  18, 1885.) 

A  statute  requiring  fire-escapes  to  be  put  upon  certain  buildings,  but 
not  specifying  who,  whether  the  owner  or  a  tenant,  is  to  put  them  there, 
nor  when  or  how  they  are  to  be  erected,  and  giving  to  an  inspector  a  cer- 
tain discretion  as  to  exempting  buildings  from  being  equipped  with  fire- 
escapes,  but  not  definitely  indicating  the  limits  of  such  discretion,  is  too 
vague  and  indefinite  to  sustain  a  criminal  prosecution  for  its  violation. 

Trespass  on  the  case.    On  demurrer  to  the  declaration. 

This  is  one  of  several  cases  brought  against  the  defendant 
for  neglecting  to  provide  fire-escapes  in  alleged  violation  of 
Pub.  Laws  R.  I.,  chap.  688,  of  April  12,  1878,  in  consequence 
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of  which  thf  plaintiff  was  injured  by  a  conflagration  in  the 
building  in  which  he  was  employed.  See  Grant  v.  Slater 
Mill  and  Power  Co.,  14  R.J.  380;  s.  c,  30  Alb.  L.  J.  310; 
Baker  v.  Same,  14  R.  I.  53ri. 

Spooner,  Miller  &  Brown  for  plaintiff. 

Charles  Hart^  Benjamin  T.  Eames  and  Stephen  A.  Cooke^  Jr,^ 
for  defendant 

Stiness,  J. — Plaintiff  sues  under  Pub.  Stat.  R.  I.,  chap.  204, 
§  21,  claiming  that  he  has  suffered  an  injury  to  his  person  by 
the  commission  of  a  "  crime  or  offence"  on  the  part  of  the  de- 
paotb.  fendant.      The  crime    or    offence  consists  in  an 

alleged  violation  of  the  Building  Act,  so  called.  Pub.  Laws 
R.  I.,  chap.  688,  of  April  12,  1878.  Since  the  decision  of  the 
court  sustaining^  a  demurrer  to  the  declaration  in  Baker  v. 
Slater  Mill  and  Power  Co.,  14  R.  I.  531,  complaint  has  been 
made  against  the  defendant,  pursuant  to  Pub.  Stat  R.  I.,  chap. 
204,  §  22,  and  process  has  issued  thereon,  which  is  duly 
averred  in  this  declaration,  but  there  is  no  averment  of  service 
of  such  process  or  of  any  proceedings  thereon.  A  demurrer 
is  filed  to  this  declaration.  Several  grounds  have  been  urged 
in  support  of  the  demurrer,  which  need  n«t  now  be  con- 
sidered ;  e,g.,  that  the  statute  gave  a  right  of  action  for  injury 
sustained  "  by  the  commission  of  any  crime  or  offence"  does 
not  include  a  mere  neglect  df  duty  or  omission  to  comply 
with  the  requirements  of  law ;  that  such  a  statute  does  not  ap- 
r  ply  to  a  plaintiff  to  whom  the  defendant  owed  no  duty  out- 
side of  statutory  requirements;  that  the  terms  "crime  and 
offence"  do  not  apply  to  a  violation  of  the  act  in  question, 
upon  the  ground  that  it  is  not  a  public  statute,  but  a  local 
police  regulation ;  that  the  injury  for  which  an  action  can  be 
sustained  must  be  the  immediate  and  not  the  consequential 
result  of  the  omission  charged.  Assuming  all  these  points  m 
favor  of  the  plaintiff,  the  fundamental  question  remains, 
\yhether  the  defendant's  omission  to  provide  its  building  with 
fire-escapes  or  stairways,  as  required  by  chapter  688,  is  a 
"  crime  or  offence."  If,  under  the  act,  an  owner  of  a  building 
is  not  criminally  liable  for  neglect  to  comply  with  its  re- 
quirements, the  foundation  of  the  plaintiff's  action  fails.  The 
penal  provision  in  the  act  is  in  the  general  terms  of  section 
37,  "  any  person  violatmg  any  provision  of  this  act'*  shall  be 
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fined,  etc.  Our  inquiry,  then,  is  whether  an  owner  com- 
plained of  for  neglecting  to  provide  fire-escapes  or  stairways 
could  be  found  guilty  under  the  provisions  of  the  act.  The 
requirements  of  the  act  are  minute  and  manifold.  Some 
clearly  pertain  to  the  owner,  some  to  the  contractor  or 
builder,  some  to  tenants,  and  some  to  other  persons ;  while  in 
many  cases  it  is  by  no  means  clear  to  whom  the  duty  imposed 
by  the  act  belongs.  The  duty  to  provide  fire-escapes  or 
stairways  is  explicit.  The  section  reads  as  follows:  "§  23. 
Every  building  already  built  or  hereafter  to  be  erected,  in 
which  twenty-five  or  more  operatives  are  employed  in  any  of 
the  stories  above  the  second  story,  shall  be  provided  with, 
proper  and  sufficient  strong  and  durable  metallic  fire-escapes 
or  stairways,  constructed  as  required  in  this  act,  unless 
exempted  therefrom  by  the  inspector  of  buildings,  which 
shall  be  kept  in  good  repair  by  the  owner  of  such  building, 
and  no  person  shall  at  any  time  place  any  incumbrance  upon 
any  of  such  fire-escapes." 

But  upon  whom  does  the  duty  rest,  when  is  it  to  be  per- 
formed,  and  what  facts  are  neccessary  to  constitute  a  viola- 
tion of  the  duty  ? 

The  plaintiff  claims  that  the  reasonable  construction  of  the 
act  puts  the  duty  upon  the  owner.  He  argues  that,  as  there 
is  an  alternative  between  fire-escapes  or  stairways,  SJJKf  "" 
the  duty  must  be  upon  one  and  the  same  person,  and  that  pa> 
son  the  owner,  because  only  he  could  provide  stairways.  W^ 
do  not  see  that  this  is  necessarily  so.  Of  course,  permanent  or 
structural  improvements  are  ordinarily  made  by  an  owner ; 
but  if  a  lessee  takes  a  building  as  it  stands  and  then  lets  into 
it  twenty-five  or  more  operatives,  it  is  difficult  to  see  Why  by 
his  act  a  burden  should  be  cast  upon  the  owner  which  may 
not  have  been  expected  or  provided  for  when  the  contract 
was  made.  It  is  said  that  no  one  but  the  owner  would  have 
the  right  to  put  fire-escapes  on  a  building ;  but,  on  the  other 
hand,  if  a  building  was  under  lease,  what  right  would  tl^ 
owner  have  to  enter  and  interfere  with  the  lessee's  occupation 
by  erecting  stairways  such  as  are  required  by  the  act?  More- 
over, if  the  duty  is  solely  upon  the  owner,  why  should  the  act 
particularly  specify  that  he  should  keep  the  stairways  or  es- 
capes in  repair?  The  plaintiff  further  urges  that  the  de- 
fendant in  this  case  is  liable  because  it  is  both  the  owner  and 
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the  party  in  control  of  the  building.  Without  control  over 
the  number  of  persons  which  tenants  may  employ,  the  same 
unexpected  burden  might  suddenly  be  cast  upon  the  person 
in  control  of  a  building  by  the  act  of  a  tenant.  Under  the 
construction  claimed,  such  person  would  be  made  criminally 
liable  by  the  act  of  another  person,  which  he  had  no  power  to 
prevent  But  if  an  owner  is  to  be  held  responsible  by  reason 
of  his  control,  then  it  follows  that  a  lessee  must  be  held 
responsible  when  he  is  in  control ;  and  so  the  question  recurs. 
Whose  is  the  duty  ?  In  most  cases  it  would  not  be  an  un- 
reasonable construction  to  say  that  the  duty  of  complying 
with  a  statute  is  upon  the  one  who  creates,  and  has  the  power 
to  prevent,  the  necessity  of  complying  with  it.  Under  the  pres- 
ent act,  this  might  be  the  owner  or  tenant,  and  the  very  alter- 
native which  is  given  is  possibly  significant  It  may  have  been 
thought  that  owners  could  make  the  permanent,  structural 
provision  of  stairways,  and  that  lessees  or  tenants,  if  they  create 
the  necessity,  could  provide  the  light,  temporary,  and  less 
expensive  fire-escapes.  A  more  troublesome  question  arises 
in  the  case  of  a  building  let  out  to  tenants,  when  no  one  of 
them  employs  twenty-five  persons,  but  when,  all  together, 
they  exceed  that  number,  thus  bringing  the  building  within 
the  law  in  this  respect  Undoubtedly  it  would  be  most 
natural  to  look  to  the  owner  for  the  provision,  but  the  statute 
does  not  say  whose  the  duty  is,  nor  whose  the  responsibility 
for  neglect  It  is  one  of  the  omissions  that  frequently  occur 
in  legislation,  but  an  omission  that  we  do  not  think  we  can 
cure  by  construction.  Suppose,  however,  we  assume  that  the 
duty  is  upon  the  owner,  having  control  of  a  building,  the 
problem  is  by  no  means  solved.  The  act  does  not  say  when 
or  under  what  circumstances  the  duty  is  to  be  performed. 
The  act  went  into  effect  in  ten  days  after  its  passage,  and  it 
does  not  seem  probable  that  it  was  intended  to  make  all 
owners  of  buildings,  already  built,  immediately  responsible 
for  its  multitudinous  provisions  and  liable  to  its  penalties. 
Immediate  compliance  with  the  law  in  all  res|)ects  would 
probably  have  necessitated  changes  in  many,  perhaps  nearly 
all,  of  the  buildings  then  built.  But  if  the  liability  of  an  owner 
did  not  attach  at  once,  when  did  it  attach?  If  there  were 
nothing  in  the  act  to  indicate  the  contrary,  all  its  provisions 
would  take  effect  at  the  same  time.    But  we  think  there  are 
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indications  that  the  act  did  not  contemplate  an  immediate 
compliance  with  reference  to  existing  buildings.  The  inspector 
of  buildings  is  charged  with  the  enforcement  of  the  act,  but 
in  the  very  section  in  question  is  given  authority  to  exempt 
buildings  from  its  requirements.     Section  33  provides  that, 
upon  complaint,  he  shall  examine  buildings  already  erected, 
including  any  workshop  haV^ing  the  employees  on  any  story 
above  second  story,  and  require  such  building  to  be  provided 
with  proper  and  suflBcient  fire-escapes,  stairways,  and  exits, 
constructed  as  described  in  the  act.    This  section  must  relate 
to  buildings  where  there  are  more  than  twenty-five  employees, 
for  no  others  are  required  to  have  fire-escapes,  and,  taken  in 
connection  with  the  authority  to  exempt,  indicates  that  the 
requirement  is  to  be  discretionary  with  the  inspector,  depend- 
ent, perhaps,  upon  his  judgment  of  danger  in  a  particular  case 
or  of  other  equivalent  provisions  for  safety.     It  also  indicates 
that  the  time  for  requiring  the  fire-escapes  is  when  the  inspector 
requires  them.     In  regard  to  "buildings  for  public  assembly 
already  built,  and  also  boiler-houses  and   rooms  and  their 
heating  apparatus,  now  built,"  an  express  discretion  is  given 
to  the  inspector,  namely :  **  If  in  his  judgment  the  safety  of 
the  public  requires  it,  he  shall  require  that  the  same  be  made 
to  conform  to  the  provisions  of  this  act."    It  is  hardly  probable 
that  in  respect  to  fire-escapes  the  act  was  intended  to  be  more 
restrictive.     If  this  is  so,  an  owner  would  not  be  in  default 
until   after  examination  and  notice  by  the  inspector.      To 
construe  the  provision  otherwise,  the  inspector  would  be 
obliged  to  require   only   what    the   law  itself  had   already 
required,  and  that,  too,  without  pointing  out  how  or  from 
whom  he  should  require  it.     In  Willy  v.  Mulledy,  78  N.  Y. 
310;   s.  c,  34  Am.  Rep.   536,  the  court  said  the  defendant 
**  was  not  permitted  to  wait  until  he  should  be  directed  to 
provide"  a  fire-escape  by  the   commissioners.       "  He  was 
bound  to  do  it  in  such  way  as  they  should  direct  and  approve, 
and  it  was  for  him  to  procure  their  direction  and  approval." 
But  under  the  law  in  that  case  there  was  no  discretion  in  the 
commissioners  whether  to  require  a  fire-escape  or  not.  There 
was  no  power  of  exemption.    The  owner  was  bound  to  provide 
one  in  any  event ;  the  commissioners  were  simply  to  direct 
and  approve  the  kind  to  be  used.    But  under  that  act  no 
penalty  was  to  be  imposed  until  after  notice  by  the  commis- 
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sioners.  The  case  was  not  based  upon  the  ''  commission  of 
a  crime  or  oflfence,"  but  upon  a  negligence  of  duty  to  the 
plaintiff  as  tenant  of  the  defendant.  With  reference  to  our 
statute,  it  has  already  been  decided,  in  Grant  v.  Slater  Mill 
&  Power  Co.,  14  R.  I.  380;  s.  c,  30  Alb.  L.  J.  310,  that  the 
act  does  not  create  a  duty  between  an  owner  and  the 
employees  of  his  tenant  such  as  t6  give  them  a  right  of  action 
for  neglect.  In  Parker  v.  Barnard,  135  Mass.  116;  s.  c,  46 
Am.  Rep.  450,  it  was  held  that  the  plaintiff,  having  a  license 
to  enter  a  building,  could  maintain  an  action  for  neglect  to 
protect  the  elevator  well,  as  required  by  statute.  The  court 
conclude  their  opinion,  however,  by  saying:  *' We  have  not 
considered  the  respective  duties  of  the  owners  and  of  the 
occupants  of  the  building  as  t#  the  protection  of  the  elevator 
well.  Upon  this  inquiry  the  case  is  not  before  us,  and  the 
facts  are  not  reported." 

There  are  many  peculiarities  and  difficulties  in  the  act  as  it 
stands,  some  of  which  have  already  been  noticed  by  the  court 
in  previous  cases ;  but  upon  this  fundamental  point  we  think 
it  sufficiently  appears  that  the  provisions  in  regard  to  fire- 
escapes  and  stairways  are  too  indefinite  and  uncertain  to 
impose  a  criminal  liability  upon  an  owner  of  a  building  for 
not  providing  one  or  the  other  before  the  inspector  required 
it.  Penal  statutes  must  be  strictly  construed  and  a  duty  must 
be  clearly  imposed  upon  a  particular  person  before  we  can 
say  that  he  has  violated  the  law  by  neglecting  it. 

We  do  not  think  the  plaintiff  states  a  case  against  the 
defendant  under  the  law,  and  therefore  the  demurrer  to  the 
declaration  must  be  sustained. 

Demurrer  sustained. 


Inwood 

V. 

The  State. 

(42  Ohio  State,  186.) 


A  statute  which  authorizes  a  penalty  by  fine  only,  upon  a  summary  con- 
viction under  a  police  regulation  or  of  an  immoral  practice  prohibited  by 
law,  although  imprisonment,  as  a  means  of  enforcing  the  payment  of 
the  fine  is   authorized,  is  not  in  conflict  with  either  section  5  or  10  of 
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article   i  of  the  constitution,  on  the  ground  that  no  provision  is  made  for 
a  trial  by  jury  in  such  cases. 

Error  to  the  District  Court  of  Van  Wert  county. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

The  cases  of  Ohio  v.  Frysinger,  error  to  the  district  court 
of  Van  Wert  county,  and  Curtis  v.  State  of  Ohio,  error  to 
district  court  of  Erie  county,  were  argued  and  decided  with 
the  principal  case. 

Ban  &  Alexander  for  Inwood. 

/.  Z.  Price  and  /.  R.  Shissler  for  the  State. 

J.  L.  Bigelaw  for  Curtis  in  Curtis  v.  State. 

E.  B.  Saddler  for  the  State. 

McIlvaine,  J. — Are  those  statutes  which  define  and  punish 
by  fine  certain  immoral  practices  and  offences,  qumtiohs. 
mala  prohibita,  in  a  summary  manner  and  without  trial  by 
jury,  in  conflict  with  the  constitution  of  the  State?  There 
are  scores  of  such  offences  upon  the  statute-book,  and  many 
of  them  have  remained  there  unchallenged  since  the  organiza^ 
tion  of  the  State  government  The  validity  of  all  such  stat- 
utes is  within  our  present  decision. 

^  The  plaintiff  in  error,  Herbert  Inwood,  was  arrested  and 
fined,  under  section  3  of  the  act  of  February  17,  1831,  "for 
the  prevention  of  certain  immoral  practices"  (Swan  and 
Critchfield,  447),  which  provides  "  that  if  any  person  or  per- 
sons shall,  at  any  time,  interrupt  or  molest  any  religious  soci- 
ety, etc.,  the  person  or  persons  so  offending  shall  be  fined  in 
any  sum  not  exceeding  twenty  dollars.  And  any  judge  of 
the  court  of  common  pleas,  or  justice  of  the  peace  with- 
in the  proper  county,  is  hereby  empowered,  authorized, 
and  required  to  proceed  against  and  punish  eyery  person 
offending  against  the  provisions  of  this  act ;  and  upon  view 
and  hearing  may,  or  on  information  given  under  oath  or 
affirmation  shall,  if  need  be,  issue  his  warrant  to  bring  the 
body  of  the  accused  before  him,  and  shall  inquire  into  the 
truth  of  the  accusation  ;  and  if  guilty  shall  enforce  the  penalty 
of  this  act  annexed  to  the  offense ;  and  said  offender  (if  the 
judge  or  justice  should  think  necessary)  may  be  detained 
in  custody  and  committed  until  sentence  be  performed."  The 
arrest  was  made  under  a  warrant  issued  by  a  judge  of  the 
court  of  common  pleas,  and  upon  the  hearing  the  accused 
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demanded  a  trial  by  jury,  which  was  refused  on  the  ground 
that  the  oflfence  was  not,  under  the  statute,  triable  by  a  jury, 
whereupon  the  accused  was  found  guilty  by  the  judge,  and 
fined  in  the  sum  of  fifteen  dollars,  and  ordered  to  stand  com- 
mitted until  the  fine  be  paid.  This  judgment  is  now  sought 
to  be  reversed,  on  the  ground  that  the  statute  under  which 
the  fine  was  imposed  is  unconstitutional,  for  the  reason  that 
it  did  not  provide  for  a  jury  trial. 

The  provisions  of  the  constitution  relied  on  as  nullifying 
PKEPKTuiTT  OF  thc  statute  are  sections  5  and  10  of  article  i.  The 
SS^lmm*^  former  provides,  "  The  right  of  trial  by  jury  shall 
be  inviolate."  It  is  settled  beyond  further  discussion  that 
this  clause  in  the  constitution  was  not  intended  to  enlarge  or 
modify  the  right  of  trial  by  jury.  Its  sole  purpose  was  to 
guaranty  the  perpetuity  of  the  institution  as  it  then  existed 
and  as  it  had  long  existed  at  common  law.  Work  v.  State,  2 
Ohio  St.  296, 

The  question  therefore  arises :  At  the  time  of  the  adoption 
mal^TVSt  ^^  *^^  constitution  in  185 1,  did  the  right  of  trial  by 
MIST  w  OHIO  w  j^jj.y  gj^jg^  jj^  cases  like  the  present  in  the  State  of 
Ohio,  either  under  its  own  system  of  jurisprudence  or  by  the 
rules  of  the  common  law?  The  constitution  of  1802  contained 
the  identical  provision  now  under  consideration,  and  yet,  in 
Markle  v.  Akron,  14  Ohio,  14,  this  court  held  an  ordinance  to 
prohibit,  under  a  money  penalty,  persons  not  tavern-keepers, 
from  selling  intoxicating  liquors  within  the  corporate  limits 
to  be  constitutional,  notwithstanding  the  mayor,  without  the 
intervention  of  a  jury,  was  authorized  to  try  the  case  and  im- 
pose  the  penalty.  The  case  was  appealed  to  the  common 
pleas,  where  a  declaration  in  debt  was  filed,  and  upon  recov- 
ery, the  cause  was  reviewed,  in  error,  by  this  court,  where 
the  judgment  was  affirmed.  In  the  opinion  it  is  said :  "  It  dp- 
pears  to  have  been  urged  against  a  recovery  in  the  court 
below  that  the  ordinance  under  which  the  plaintiff  in  error 
was  arrested  contemplated  a  criminal  prosecution,  and  that 
debt  was  not  the  proper  remedy.  It  is  true,  for  offences 
strictly  criminal  or  infamous,  punishment  can  only  be  inflicted 
through  the  medium  of  an  indictment  or  presentment  of  the 
grand  jury.  There  are,  however,  many  offences  made  so  by 
statute  which  are  but  quasi  criminal,  and  in  which  the  legis- 
lature may  direct  the  mode  of  redress  untrammelled  by  the 
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constitution ;  such  as  sabbath-breaking,  selling  spirituous 
liquors  on  Sunday,  and  the  disturbance  of  religious  meetings. 
Long  acquiescence  in  these  enactments  goes  far  to  show  the 
construction  whica  has  been  placed  by  all  on  the  constitution, 
and  that  there  be  many  offences  which,  though  decidedly  im- 
moral and  mischievous  in  their  tendencies,  are  not  crimes,  but 
at  most  are  only  quasi  criminal.  Of  such,  jurisdiction  may  be 
given  to  justices  of  the  peace  or  the  mayor  of  an -incorporated 
town.'*  Wightman  v.  State,  10  Ohio,  452,  is  to  the  same 
effect  These  cases  clearly  show  that  at  common  law  the 
right  to  demand  a  trial  by  jury  in  such  cases  does  not  exist, 
and,  also,  that  the  common-law  rule  was  not  changed  by  the 
constitutional  provision  under  consideration.  The  doctrine 
of  the  common  law  that  fines  for  such  minor  offences  could 
be  imposed  and  collected  without  the  intervention  of  a  jury, 
and  by  magistrates  who  had  no  jurisdiction  in  the  trial  of 
jury  cases,  is  abundantly  established  by  many  cases  and  text- 
writers.  Indeed,  the  doctrine  is  nowhere  denied.  3  Blackst. 
Comm.  161 ;  Swan's  Treatise,  Ed.  of  1871,  p.  678;  Sedgwick's, 
491,  and  note;  3  Park.  Cr.  544;  i  Curtis  C.  C.  311  ;  45  111. 
218;  .31  Conn.  572;  50  N.  Y.  274;  6  Lans.  44;  12  Ohio  St. 
124;  I  Head  (Tenn.)  71 ;  i  Williams  (Vt),  318,  325. 

A  more  difficult  question  arises  on  section  10,  above  re- 
ferred to.  This  section  reads :  "  Except  in  cases  of  impeach- 
ment, and  cases  arising  in  the  army  and  navy,  or  in  the  militia 
when  in  actual  service  in  time  of  war  or  public  danger,  and 
in  cases  of  petit  larceny  and  other  inferior  offences,  no  person 
shall  be  held  to  answer  for  a  capital  or  other  infamous  crime, 
unless  on  presentment  or  indictment  of  a  grand  jury.  In  any 
trial,  in  any  court,  the  party  accused  shall  be  allowed  to 
appear  and  defend  in  person  and  with  council;  to  demand 
the  nature  and  cause  of  the  accusation  against  him  and  to 
have  a  copy  thereof ;  to  meet  the  witness  face  to  face  and  to 
have  compulsory  process  to  procure  the  attendance  of  wit- 
nesses in  his  behalf ;  and  to  have  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  offence 
is  alleged  to  have  been  committed."  The  question  is :  Was 
the  phrase  *•  in  any  trial,  in  any  court,"  intended  to  apply  to 
cases  hke  the  present,  where  the  penalty  is  by  fine,  NBCEaarr  of 
merely,  inflicted  on  the  violator  of  a  mere  police  JSSobcISS.'' 
regulation,  only  quasi   criminal? — ^a  class  of  cases   for  the 
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punishment  of  immoral  and  pernicious  practices  by  pecuniary 
penalties,  but  in  which,  by  the  common  law,  as  above  shown, 
the  accused, was  never  entitled  to  demand  a  trial  by  jury. 
The  provision  of  the  constitution  is  that  the  person  accused 
shall  have  a  speedy  public  trial  by  an  impartial  jury  of  the 
county  or  district  in  which  the  ofifence  is  alleged  to  have  been 
committed.  Accused  of  an  ofifence — to  wit,  such  an  ofifence 
as  would,  before  the  adoption  of  the  constitution,  have  entitled 
the  accused  to  a  jury  trial.  This  provision,  in  our  opinion, 
was  not  intended  to  extend  the  right  of  jury  trial,  but  was 
intended  to  define  the  characteristics  of  the  jury. 

In  Thomas  v.  Ashland,  12  Ohio  St.  124,  it  was  held^  that  an 
ordinance  of  a  village  which  imposed  imprisonment  as  a  pen- 
alty for  an  ofifence,  where  no  provision  was  made  for  a  trial 
by  jury,  was  in  conflict  with  section  10  of  the  ist  article  of 
the  constitution  above  quoted ;  but  the  court  was  careful  to 
exclude  from  the  operation  of  the  rule  there  laid  down  cases 
where  the  punishment  was  by  fine  only,  although  imprison- 
ment was  authorized  as  a  means  of  enforcing  the  payment  of 
the  fine.  We  think  the  discrimination  between  imprisonment 
as  part  of  the  penalty  and  as  a  means  of  enforcing  the  pen- 
alty is  well  made.  Hence,  we  find  no  constitutional  objec- 
tion to  the  statute  under  which  Inwood  was  arrested. 

Judgment  aflSrmed. 


MooRE  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

(109  Illinois,  499.) 

Where  a  village  ordinance  prohibits  the  sale  or  giving-away  of  intoxicat- 
ing liquors  within  the  limits  of  the  village,  concluding  with  a  proviso  that 
druggists  may  sell  such  liquors  for  purely  medicinal,  chemical,  and  sacra- 
mental purposes,  and  fails  to  provide  for  the  issue  of  any  written  permit, 
this  will,  within  the  meaning  of  the  statute,  be  of  itself  a  permit  to  all 
druggists  in  the  village  to  sell  such  liquors  for  the  purposes  named. 

A  druggist  having  a  permit  to  sell  intoxicating  liquors  for  medicinal 
chemical,  and  sacramental  purposes  from  city  or  village  authorities  is  not 
required  to  give  the  bond  of  I3000  required  by  section  5  of  the  Dram-shop 
Act  of  persons  taking  out  licenses  to  retail  such  liquors,  and  he  may  sell 
such  liquors  for  the  purposes  above  stated  without  giving  such  bond. 
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The  questions  involved  in  this  case  did  not  arise  in  Wright  v.  The  Peo- 
ple, loi  111.  136,  and  any  general  expressions  to  be  found  in  the  reasoning 
in  that  case  which  may  seem  not  to  be  in  entire  harmony  with  the  con- 
clusion here  reached  must  be  limited  in  their  effect  by  the  case  then  be- 
fore the  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict, heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Vermilion  County  ;  the  Hon.  J.  W.  Wilkin,  Judge, 
presiding. 

W.  R,  Lawrence  for  the  plaintiff  in  error. 

C.  M,  SwallaWy  State's  attorney,  for  the  People. 

MULKEY,  J. — Charles  Lynch  and  Manzo  Moore,  the  plain- 
tiffs in  error,  were  indicted,  in  the  Vermilion  County  pacts. 
Circuit  Court,  at  its  October  term,  1882,  for  unlawfully  selling 
intoxicating  liquors  without  a  license.  The  cause,  by  con- 
sent of  parties,  was  submitted  to  the  court  without  a  jury, 
upon  an  agreed  state  of  facts.  The  court,  on  consideration 
of  the  case  as  submitted,  found  the  defendants  guilty  on  fif- 
teen counts  of  the  indictment,  and  fined  them,  severally,  $20 
on  each  count.  This  conviction  having  been  aflBrmed  by  the 
Appellate  Court  for  the  Third  District,  the  defendants  bring 
the  case  here  for  review. 

It  appears  from  the  stipulation  on  which  the  case  was  tried 
that  the  defendants,  for  eighteen  months  prior  to  the  finding 
of  the  indictment,  were  doing  business  together  as  druggists 
in  the  village  of  Ridge  Farm,  in  said  county,  during  which 
time  the  sales  of  intoxicating  liquors  complained  of  were 
made,  in  due  course  of  business.  There  is  no  controversy  as 
to  the  fact  of  the  sales,  but  they  are  sought  to  be  justified 
on  the  alleged  ground  that  in  making  them  they  were  act- 
ing under  a  druggist's  permit,  granted  to  them  by  the  village 
authorities.  To  this  it  is  replied  by  the  State,  first,  that 
within  the  meaning  of  the  law  no  such  druggist's  permit  was 
ever  granted  to  them  by  the  village  authorities ;  and,  second, 
conceding  such  a  permit  was  granted,  it  was  inoperative  and 
void  because  of  the  defendants'  failure  to  give  bond,  as  re- 
quired by  the  fifth  section  of  the  Dram-shop  Act. 

The  first  section  of  the  ordinance  relied  on  by  the  defend- 
ants as  showing  a  permit,  after  prohibiting  the  sale  and  giv- 
ing-away  of  intoxicating  liquors  altogether  within  the  limits 
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of  the  village,  and  providing  a  penalty  for  its  violation,  con- 
cludes with  the  following  proviso,  viz. :  "  Provided  druggists 
may  sell  such  liquors  for  purely  medicinal,  chemical,  and 
sacramental  purposes."  The  second  section  then  makes  it 
the  duty  of  druggists  to  report,  under  oath,  all  sales  to  the 
village  board  of  trustees,  and  prescribes  a  penalty  for  any 
violation  of  the  provisions  of  that  section.  No  written  permit 
was  ever  issued  by  the  board  to  the  defendants,  nor,  indeed, 
does  the  ordinance  contemplate  such  a  permit,  though  the 
stipulation  shows  the  defendants  made  regfular  reports  to  the 
village  authorities  of  all  sales  made  by  them,  as  required  by 
the  ordinance. 

It  must  be  conceded  that  the  ordinance  in  question,  by  its 
express  terms,  authorizes  all  druggists  within  the  corporate 
limits  of  the  village  to  sell  intoxicating  liquors  for  the  pur- 
poses above  specified,  on  the  conditions  named  in  the  ordi- 
nance, and  this  we  think  was,  within  the  meaning  of  the 
statute,  a  "  permit"  on  the  part  of  the  village  authorities  to 
the  defendants  to  sell  for  those  purposes.  It  remains  to  in- 
quire whether  sales  of  intoxicating  liquors  under  such  a  per- 
mit, when  bona  fide  for  the  purposes  specified  in  the  above 
ordinance,  as  appears  to  have  been  the  case  here,  are  subject 
to  the  provisions  of  the  fifth  section  of  the  Dram-shop  Act 
That  section  is  as  follows :  "  No  person  shall  be  licensed  to 
keep  a  dram-shop,  or  to  sell  intoxicating  liquors,  by  any 
county  board,  or  the  authorities  of  any  city,  town,  or  village, 
unless  he  shall  first  give  bond  in  the  penal  sum  of  $3000,  pay- 
able to  the  People  of  the  State  of  Illinois,  with  at  least  two 
good  and  suflBcient  sureties,  freeholders  of  the  county  in 
which  the  license  is  to  be  granted,  to  be  approved  by  the 
officer  who  may  be  authorized  to  issue  the  license,  conditioned 
that  he  will  pay  to  all  persons  all  damages  that  they  may  sus- 
tain, either  in  person  or  property  or  means  of  support,  by 
reason  of  the  person  so  obtaining  a  license  selling  or  giving 
away  intoxicating  liquors,"  etc.  Rev.  Stat  1874,  p.  439, 
sec.  5. 

If  this  was  the  only  provision  of  the  statute  bearing  on  the 
AcTHORiTT  OF  qucstiou,  it  might  well  be  concluded  that  the  mu- 
Kn..;^^®*^  nicipal  authorities  of  counties,  cities,  towns,  and  vil- 

KBTAILIHO        OF  A  i  7  j 

LKjuoB.  lages  have  no  power  to  authorize  the  retailing  of 

intoxicating  liquors  for  any  purpose,  unless  the  party  acting 
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under  their  authority  has  complied  with  the  provisions  of 
this  section  by  entering  into  bond,  with  approved  security,  as 
therein  directed.  But  this  is  not  the  only  provision  bearing 
on  the  question.  The  46th  sub-section  of  section  62  of  the 
Revised  Statutes  of  1874,  after  declaring  incorporated  towns, 
cities,  and  villages  shall  have  power  "  to  license,  regulate,  and 
prohibit  the  selling  or  giving-away  of  any  intoxicating,  malt, 
vinous,  mixed,  or  fermented  liquor,"  then  adds,  by  way  of 
proviso,  "that  the  city  council  in  cities,  or  president  and 
board  of  trustees  in  villages,  may  grant  permits  to  druggists 
for  the  sale  of  liquors  for  medicinal,  mechanical,  sacramental, 
and  chemical  purposes  only,  subject  to  forfeiture,  and  under 
such  restrictions  and  regulations  as  may  be  provided  by  ordi- 
nance." This  language  is  supplemented  with  the  following 
additional  proviso :  "  Provided,  further,  that  in  granting 
licenses  such  corporate  authorities  shall  comply  with  what- 
ever general  law  of  the  State  may  be  in  force  relative  to  the 
granting  of  licenses."  Now,  if  the  legislature  had  added  the 
words  "or  permits"  after  the  word  "licenses"  in  the  con- 
cluding part  of  this  last  proviso,  there  would  be  no  room  to 
doubt  it  was  the  intention  of  the  act  that  the  keepers  of  dram- 
shops, and  druggists,  should  be  placed  upon  the  same  footing 
with  respect  to  the  observance  of  the  provisions  of  the  gen- 
eral law  relating  to  the  sale  of  intoxicating  liquors,  and  hence 
the  defendants  in  this  case  would  have  been  bound  to  give 
bond,  as  required  by  the  fifth  section  of  the  Dram-shop  Act. 
But  such  is  not  the  case,  and  the  question  is,  shall  we,  by 
mere  judicial  construction,  add  these  words,  in  order  to  sus- 
tain the  conviction,  which  the  legislature  has  seen  proper  to 
omit.  It  is  not  pretended  we  have  power  to  do  this,  but  the 
contention  is  that  the  word  "  licenses"  in  this  last  proviso  is 
used  in  its  popular  or  extended  sense,  and  that  it  therefore 
includes  the  word  "  permits"  as  used  in  the  preceding  pro- 
viso. We  do  not  think  a  fair  construction  of  this  sub-section, 
taking  it  altogether,  sustains  the  view  suggested.  If  the 
legislature  had  intended  druggists  should  be  placed  upon  the 
same  footing  with  other  persons  engaged  in  the  retail  of  in- 
toxicating liquors,  there  would  not  have  been  the  slightest 
occasion,  as  it  seems  to  us,  to  have  made  any  special  reference 
to  druggists  at  all.  To  adopt  the  construction  contended  for 
would  give  no  effect  or  operation  whatever  to  the  first  pro- 
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vise  in  said  sub-section.  Again,  it  will  not  do  to  hold  that 
the  word  "  license"  as  used  in  the  first  part  of  the  section  is 
not  synonymous  with  the  word  "  permits"  in  the  first  pro- 
5*^«iM«^HAv.  viso,  and  then,  for  the  purpose  of  bringing  the  case 
8KLLu<juoB.  within  the  provisions  of  the  Dram-shop  Act,  en- 
large its  meaning  so  as  to  include  druggists*  permits.  On 
the  contrary,  we  are  of  opinion  that  the  word  "  license/*  or 
"  licenses,**  is  used  in  the  same  sense  wherever  it  occurs  in 
this  section  and  that  it  is  used  in  a  different  sense  and  for  a 
different  purpose  from  the  word  "  permits,"  and  it  therefore 
follows  druggists  having  "  permits**  do  not  fall  within  the 
provisions  of  the  fifth  section  of  the  Dram-shop  Act,  and  con- 
sequently  the  conviction  was  improper. 

Defendants  in  error  rely  upon  Wright  v.  The  People,  loi 
III.  126,  as  sustaining  the  contrary  view.  It  is  sufficient  to 
say  the  question  involved  in  this  case  did  not  arise  in  that, 
and  consequently  could  not  have  been  decided  by  it.  It  may 
be  admitted,  general  expressions  in  the  reasoning  of  that  case 
are  to  be  found  which  are  not  in  entire  harmony  with  the 
conclusions  here  reached,  but  the  expressions  made  in  that 
case  in  arguendoy  like  all  other  similar  expressions,  must  be 
limited  by  the  facts  of  the  case  then  before  the  court,  and  it 
is  hardly  necessary  to  observe  it  is  not  within  the  power  of 
this  or  any  other  court  to  make  a  binding  adjudication  upon 
a  question  which  is  not  presented  by  the  facts  of  the»case 
then  in  hand. 

The  judgment  of  the  appellate  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  that  Court  to  reverse  the 
judgment  of  the  circuit  court,  and  remand  the  cause  for  fur- 
ther proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 

Walker,  J. — I  dissent  from  the  decision  in  this  case. 
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Bronson 

V. 

Oberlin. 

(41  Ohio  State,  476.) 

The  act  of  March  29,  1882  (79  Ohio  Laws,  59),  authorizing  incorporated 
villages  having  within  their  limits  a  college  or  university  to  provide  against 
the  evils  resulting  from  the  sale  of  intoxicating  liquors  therein,  is  not 
repugnant  to  the  provisions  of  the  constitution. 

A  village  council  acting  under  the  authority  conferred  by  this  law 
exceeds  its  power  when  it  makes  an  ordinance  which  prohibits  the  sale  of 
intoxicating  liquors  to  all  persons  and  for  all  purposes  except  mechanical 
and  medicinal,  and  the  sections  of  the  ordinance  so  providing  are  void. 

Error.    Reserved  in  the  District  Court  of  Lorain  county. 
On  the  29th  of  March,  1882,  the  General  Assembly  passed 
the  following  act  (79  Ohio  Laws,  59) : 

"An  act 

"  Authorizing  Certain  Incorporated  Villages  to  Regulate  the 
Sale  of  Intoxicating  Liquors  Therein. 

"  Section  i.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Ohio.  That  the  following  section  be  enacted  as  sup- 
plementary to  chapter  3,  division  3,  title  12,  sec.  1692  of  the 
Revised  Statutes  of  Ohio,  with  sectional  numbering  as  follows : 

"  Sec.  1692  b.  That  all  incorporated  villages  within  this 
State  having  within  their  limits  a  college  or  university  shall 
have  the  power  to  provide  by  ordinance  against  the  evils  re- 
sulting from  the  sale  of  intoxicating  liquors  within  the  limits 
of  the  corporation. 

*'  Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

Attempting  to  act  under  the  authority  conferred  by  this 
statute,  the  council  of  the  village  of  Oberlin,  a  village  in  which 
a  college  has  been  located  for  many  years,  on  the  6th  of  Sep- 
tember, 1882,  passed  the  ordinance  which  follows : 
9  Cor.  Cas.— 34 
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"An  ordinance 

"  To  Provide  Against  the  Evils  Resulting  from  the  Sale  of 
Intoxicating  Liquors. 

"  Be  it  ordained  by  the  incorporated  village  of  Oberlin— 

"  Section  i.  It  shall  be  unlawful  for  any  person,  by  himself 
or  agent,  to  sell  or  furnish  within  the  limits  of  said  village  any 
intoxicating  liquors  whatever  to  or  for  any  student  or 
students  in  any  of  the  departments  of  Oberlin  College,  or  of 
the  Telegraph  School,  or  of  the  Business  and  Writing  School, 
located  in  said  village,  except  on  the  written  order  of  the 
President  or  one  of  the  Professors  of  said  Oberlin  College, 
presented  by  or  in  behalf  of  any  student  of  said  Oberlin  0)1- 
lege,  or  except  upon  the  written  order  of  the  principal  Mana- 
ger of  said  Telegraph  School,  or  the  principal  Manager  of 
said  Business  and  Writing  School,  presented  by  or  in  behalf 
of  any  students  of  their  respective  schools,  or  except  on  the 
written  order  of  the  parent  or  parents  of  any  such  students. 

"  Sec.  2.  It  shall  be  unlawful  for  any  person,  by  himself  or 
agent,  to  sell  or  furnish,  or  keep  for  sale  or  furnishing,  to  any 
person  or  persons  who  are  not  students  in  the  College  or  the 
Schools  named  in  Section  One  of  this  Ordinance,  within  the 
corporate  limits  of  said  village,  any  intoxicating  liquors  what 
ever,  except  for  medicinal  or  mechanical  purposes,  under  the 
conditions  hereinafter  provided. 

"  Sec.  3.  It  shall  be,  and  is  hereby  made,  the  duty  of  every 
person  selling  or  furnishing  intoxicating  liquors  within  said 
village  to  keep  and  preserve  a  record  of  every  sale  or  furnish- 
ing in  a  book  kept  for  that  purpose,  wherein  he  shall  enter,  at 
the  time  said  liquor  is  sold  or  furnished,  the  amount  and  kind 
of  liquor  sold  or  furnished,  and  to  whom  sold  or  furnished, 
and  said  record  shall  be  subject  at  all  times  to  the  inspection 
of  such  person  as  the  mayor,  with  the  approval  of  the  council, 
may  appoint 

"  Sec.  4.  It  shall  be  unlawful  for  any  person  to  sell  or  fur- 
nish to  any  other  person  or  persons  within  said  village  any 
intoxicating  liquors  whatever,  except  upon  reasonable  and 
satisfactory  evidence  that  such  liquors  are  needed  and  will  be 
used  for  medicinal  or  mechanical  purposes  aforesaid. 

'*  Sec.  5.  It  shall  be  unlawful  for  any  person  to  buy  or 
receive  from  any  other  person  or  persons  within  said  village 
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any  intoxicating  liquors  to  bemused  for  other  than  medicinal 
or  mechanical  purposes. 

"  Sec.  6.  Any  person  who  shall  violate  any  of  the  provisions 
of  this  ordinance  shall,  upon  conviction  thereof,  be  fined  in 
any  sum  not  exceeding  fifty  dollars,  or  be  imprisoned  for  a 
period  not  exceeding  thirty  days,  or  both,  at  the  discretion 
of  the  mayor. 

"  Sec.  7.  If  any  person  called  to  testify  on  behalf  of  the 
prosecution  before  the  mayor  of  said  corporation  upon  any 
complaint  or  information  for  any  offence  defined  in  sections 
one  to  five,  inclusive,  of  this  ordinance  disclose  any  fact  tend- 
ing to  criminate  himself  in  any  matter  made  punishable  by 
said  sections,  he  shall  thereafter,  and  by  reason  thereof,  be 
discharged  from  all  liability  to  prosecution  or  punishment  for 
such  matter  of  offence. 

"  Sec.  8.  The  ordinance  entitled  *  An  ordinance  to  provide 
against  the  evils  resulting  from  the  sale  of  intoxicating  liquors,* 
passed  April  17, 1882,  and  all  ordinances  amendatory  thereof, 
and  July  5,  1882,  are  hereby  repealed. 

"  Sec.  9.  This  ordinance  shall  take  effect  upon  its  passage 
and  legal  publication." 

On  the  25th  day  of  September,  1882,  a  complaint  was  filed 
with  the  mayor  of  Oberlin  charging  that  the  plaintiff  in  error, 
Frank  E.  Bronson,  on  or  about  the  22d  day  of  September, 
A.D.  1882,  at  the  village  of  Oberlin,  did  unlawfully  sell  intoxi- 
cating liquors  to  one  Nathan  B.  Doane,  he  not  being  a  student 
in  any  of  the  departments  of  Oberlin  College,  or  of  the  Tele- 
graph School  located  in  the  village,  or  of  any  Business  or 
Writing  School  located  in  the  village,  and  the  intoxicating 
liquors  were  not  sold  by  Bronson  to  Doane  for  either  medici- 
nal or  mechanical  purposes.  Bronson  knew  that  the  intoxi- 
cating liquors  so  sold  by  him  were  not  intended  by  Doane  to 
be  used  for  either  medicinal  or  mechanical  purposes. 

On  this  complaint  Bronson  was  convicted.  The  court  of 
common  pleas  affirmed  the  judgment  of  the  mayor's  court. 
A  petition  in  error  was  then  filed  in  the  district  court  of 
Lorain  county,  and  that  court,  upon  motion  of  the  village 
of  Oberlin,  reserved  the  case  for  the  decision  of  the  supreme 
court  It  was  partially  presented  to  this  court  by  oral 
argument  on  the  31st  day  of  October,  1884;  but  the  last 
printed  brief  of  counsel  for  the  village  was  filed  November 
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29th,  and  the  reply  of  opposing  counsel  upon  the  29th  day  of 
December. 

E.  G.  Johnson  and  5.  M.  Eddy  for  plaintiff. 

W.  W.  Boynton^  L  A.  Webster^  and  C.  A.  Metcalfiox  defendant 
in  error. 

Nash,  J.— i.  Does  the  act  of  March  29, 1882  (79  Ohio  Laws, 
59),  authorizing  incorporated  villages  having  within  their 
QiJw«o«.  limits  a  college  or  university  to  provide  against  the 
evils  resulting  from  the  sale  of  intoxicating  liquors  therein, 
contravene  the  limitations  imposed  by  the  constitution  upon 
legislative  power  ? 

In  considering  this  question  it  must  be  borne  in  mind  that 
it  is  well  settled  that  the  presumption  is  always  in  favor  of 
validxtt  of  ^^  validity  of  the  law ;  and  it  is  only  when  manifest 
LAW  rBuuiixD.  assumption  of  authority  and  a  clear  incoinpatibility 
between  the  constitution  and  the  law  appear  that  the  courts 
will  refuse  to  execute  it  Railroad  Co.  v.  Commissioners, 
I  Ohio  St.  ^^ ;  Goshom  v.  Purcell,  1 1  Id.  641 ;  Lehman  v. 
McBride,  15  Id.  573. 

It  is  contended  that  a  classification  of  incorporated  villages 
such  as  is  sought  to  be  made  in  this  act,  and  the  clothing  of 
CLAflBiFicATioH  the  couucHs  of  such  villages  with  powers  not  pos- 
Sd  cmt^®"  sessed  by  the  councils  of  other  villages,  are  pro- 
hibited by  the  constitution. 

The  Revised  Statutes  divide  cities  into  grades  and  make 
provisions  for  each  grade  so  established.  Municipal  corpora- 
tions  are  divided  into  three  classes — cities,  villages,  and  ham- 
lets. Cities  are  divided  into  two  classes — first  and  second. 
Cities  of  the  first  class  are  divided  into  three  grades — first, 
second,  and  third.  Cities  of  the  second  class  are  divided  into 
four  grades — first,  second,  third,  and  fourth.  This  classifica- 
tion depends  upon  the  number  of  inhabitants  within  a  city. 
In  The  State  v.  Brewster,  39  Ohio  St.  653,  it  was  held  that 
sections  1546-15  50  of  the  Revised  Statutes,  which  make  the 
classification  referred  to,  are  authorized  by  the  constitution. 
Judge  Okey,  in  the  opinion  of  the  court,  says :  "  The  validity 
of  that  classification  has  been  repeatedly  recognized  in  this 
court,  and  the  reasons  for  adhering  to  that  construction  of  the 
constitution  are  cogent  and  satisfactory.'* 

The  principle  seems  to  be  that  a  law  which  relates  to  cer- 
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tain  municipal  corporations  as  a  class,  and  having  a  like  effect 
upon  all  within  the  class,  is  general,  but  one  that  relates  to  a 
particular  municipality  of  a  class  is  special.  Judge  Okey,  in 
the  case  of  McGill  v.  The  State,  34  Ohio  St.  228,  said :  '*  Under 
the  power  to  organize  cities  and  villages  (Const,  article  13, 
section  6),  the  general  assembly  is  authorized  to  classify 
municipal  corporations,  and  an  act  relating  to  any  such  class 
may  be  one  of  a  general  nature."  Judge  Mcllvaine,  in  the 
case  of  The  State  v.  Powers,  38  Ohio  St.  54,  said  that 
"  judicious  classification  and  discrimination  between  classes 
will  not  destroy  the  uniformity  required  by  the  constitution." 
In  the  case  of  The  State  v.  Parsons  et  aL,  40  N.  J.  Laws,  123, 
the  principle  is  well  stated  as  follows : 

"  A  law  framed  in  general  terms,  restricted  to  no  locality, 
and  operating  equally  upon  all  of  a  group  of  objects,  which, 
having  regard  to  the  purposes  of  the  legislation,  are  distin- 
guished by  characteristics  sufficiently  marked  and  important 
to  make  them  a  class  by  themselves,  is  not  a  special  or  local 
law,  but  a  general  law." 

The  classification  must  be  just  and  reasonable,  and  not 
arbitrary.  In  the  act  under  consideration  the  classification  is 
just  and  reasonable.  It  groups  in  a  class  all  incorporated 
villages  in  the  State  having  within  them  a  college  or  univer- 
sity. There  are  many  of  these,  and  they  are  located  in  all 
sections.  Large  numbers  of  boys  and  young  men  are  congre- 
gated in  them  for  the  purpose  of  acquiring  an  education. 
Many  of  them  are  away  fi-om  home  and  parental  restraints, 
and  at  a  time  when  they  are  acquiring  habits  which  will  make 
them  useful  men,  or  will  destroy  all  hopeful  prospects  for  the 
future.  Such  villages  are  small,  and  do  not  have  the  police 
restraints  of  the  larger  cities.  They  require  regulations 
which  are  unnecessary  in  other  villages  and  in  larger  cities. 
The  value  of  their  property,  and  their  greater  value  as  suit- 
able resorts  for  the  education  of  youth,  depend  upon  such 
villages  being  kept  free  from  the  unrestrained  traflSc  in  intoxi- 
cating liquors.  These  considerations  and  many  others  which 
could  be  enumerated,  show  the  just  and  substantial  character 
of  the  classification  made  in  this  law,  and  the  wisdom  of  the 
general  assembly  in  making  it. 

It  is  also  claimed  that  the  legfislature  cannot  delegate  the 
power  to  regulate  the  sale  of  intoxicating  liquors  to   the 
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councils  of  incorporated  villages.  This  is  a  settled  question 
DBVEOATioir  TO  in  Ohio.  Several  years  ago  the  council  of  the  vil- 
S^Si^oF  ^^S^  ^^  McConnellsville  provided  by  ordinance  that 
u<<uoE.  \^  should  be  unlawful  for  any  person  to  keep  in  its 

midst  a  house,  shop,  room,  booth,  arbor,  or  place  where  ale, 
porter,  or  beer  is  habitually  sold,  or  furnished,  to  be  drank  in, 
upon,  or  about  the  house,  shop,  room,  booth,  arbor,  cellar,  or 
place  where  so  sold  or  furnished.  This  it  did  under  an 
authority  conferred  upon  municipalities  by  statute  "  to  regu- 
late, restrain,  and  prohibit  ale,  beer,  and  porter  houses  or 
shops,  and  houses  and  places  of  notorious  or  habitual  resort 
for  tippling  and  intemperance."  This  act  was  a  delegation  of 
power  by  the  general  assembly.  In  Burckholter  v.  McCon- 
nellsville, 20  Ohio  St.  309,  the  supreme  court  held  the 
ordinance  to  be  valid,  and  in  so  doing  of  necessity  concluded 
that  the  legislature  could  confer  a  power  possessed  by  itself 
upon  municipal  corporations. 

2.  The  plaintiflF  in  error  was  found  guilty  of  violation  of 
the  second  and  fourth  sections  of  the  Oberlin  ordinance. 
These  sections  prohibited  the  sale  or  furnishing  of  any  into^d- 
cating  liquors  whatever,  or  in  any  quantity,  to  any  person, 
except  for  two  purposes — mechanical  and  medicinal.  In  mak- 
ing these  sections  did  the  council  exceed  the  power  conferred 
by  the  act  of  March  29,  1882  ?  Whether  the  legislature  could 
confer  the  power  to  prohibit  the  sale  of  intoxicating  liquors, 
or  whether  the  council  by  ordinance  could  prohibit  with  this 
power  conferred,  are  questions  not  involved  in  this  case. 
The  question  simply  is,  "  What  power  did  this  act'confer?" 
We  are  of  the  opinion  that  it  did  not  give  authority  to  pro- 
SS^OT  "^.  hibit  As  expressed  in  the  body  of  the  law,  it  was 
SSSSw.  "^  a  power  to  provide  against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors.  Section  16,  article  2  of  the 
Constitution,  provides  that  the  subject  of  a  bill  pending  before 
the  general  assembly  shall  be  clearly  expressed  in  its  title. 
In  trying  to  determine  what  the  object  of  the  words  of  a 
statute  are,  we  are  authorized  to  look  at  its  title.  The  title 
of  the  law  under  consideration  is  **  An  act  authorizing  certain 
incorporated  villages  to  regulate  the  sale  ot  intoxicating 
liquors  therein."  Considering  the  words  of  this  act,  together 
with  its  title,  we  conclude  that  the  power  conferred  was  to 
regulate  the  sale  of  intoxicating  liquors,  and  to  provide  against 
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evils  resulting  therefrom,  but  not  to  prohibit.  We  are  con- 
firmed in  this  conclusion  from  the  fact  that  in  previous  legis- 
lation the  word  "  prohibit"  has  been  used  when  that  was  the 
object  sought,  and  not  alone  the  words  "  to  regelate*'  and  "  to 
provide  against  evils."  It  follows  that  sections  2  and  4  of  this 
ordinance  are  void. 

A  part  of  an  ordinance  may  be  void  and  the  remainder 
valid,  but  the  other  sections  of  this  ordinance  are  not  involved 
in  this  case,  and  therefore  we  express  no  opinion  in  regard  to 
them. 

Judgment  reversed. 


BUTZMAN 

V. 

Whitbeck. 

(42  Ohio  State,  223.) 

The  written  consent  of  the  landlord  to  his  tenant  to  engage  in  the  traffic 
of  intoxicating  liquors  on  his  property,  required  by  the  Scott  law,  is  a 
license;  hence  the  law  is  in  this  particular  unconstitutional. 

Whether  a  statute  is  in  effect  a  license  law,  and  therefore  in  conflict  with 
the  eighteenth  section  of  the  schedule  to  the  constitution  of  1 851,  must 
be  determined  from  the  operation  and  effect  of  the  statute,  and  not  from 
the  form  it  may  be  made  to  assume.  State  v,  Hipp,  38  Ohio  St.  199.  fol- 
lowed and  approved. 

The  act  of  1883,  commonly  called  the  Scott  law  (80  Ohio  Laws,  164), 
so  far  as  it  provides  for  a  lien  on  real  estate  occupied  by  a  tenant  who 
is  a  dealer  in  liquors,  is,  in  effect,  such  license  law,  and  therefore  uncon- 
stitutional, whether  the  lease  be  executed  before  or  after  the  passage  of 
the  act,  and  it  will  make  no  difference  that  the  owner,  in  any  case,  has 
consented  in  writing  to  such  traffic. 

Whether  the  act  known  as  the  Scott  law  is  in  any  other  respect  uncon- 
stitutional is  a  question  not  presented  by  the  record  m  this  case,  and  it  is 
therefore  not  decided. 

Error  to  the  district  court  of  Cuyahoga  county 
Foran  &  Dawley  and  5.  Burke  for  plaintiflF  m  error. 
R.  P.  Ranney,  Carlos  M.  Stone,  and  Alex.  Hadden  for  defend- 
ant  in  error. 
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Owen,  J. — On  December  29,  1883,  H.  N.  Whitbeck, 
treasurer  of  Cuyahoga  county,  commenced  an  action  against 
William  Butzman  and  Jacob  Mueller  to  obtain  an  order  for 
Pacts.  the  salc  of  prcmiscs  in  Cleveland,  owned  by  Muel- 

ler, to  satisfy  an  assessment  of  $200,  with  20  per  cent  penalty 
thereon  for  non-payment,  levied  pursuant  to  the  act  of  April 
I7»  1883,  better  known  as  the  Scott  law  (80  O.  L.  164),  which 
assessment  was  upon  the  business  of  Butzman,  as  a  dealer  in 
intoxicating  liquors  oa  the  premises,  for  one  year  ending  on 
the  second  Monday  of  April,  1884.  Butzman  has  occupied  the 
premises  since  April  20,  1883,  as  the  tenant  of  Mueller,  and 
with  his  consent  that  the  business  should  be  carried  on  upon 
the  premises.  The  petition  also  contains  two  supposed  causes 
of  action  and  a  prayer  for  personal  judgment  against  Butzman. 
The  demurrers  of  Butzman  and  Mueller  were  overruled  and 
judgment  was  rendered  against  Butzman  as  prayed,  and  an 
order  was  made  that  in  default  of  payment  of  the  judgment 
within  ten  days  the  premises  should  be  sold  to  satisfy  the  same. 
The  district  court  dismissed  a  petition  m  error  to  reverse  the 
judgment,  and  Butzman  and  Mueller  prosecute  this  petition 
in  error  to  reverse  the  order  of  dismissal  and  also  the  judg- 
ment and  order  of  the  court  of  common  pleas. 

The  act  in  question  provides:  "Section  i.  That  upon  the 
business  of  traflScking  in  intoxicating  liquors  there  shall  be  as- 
sessed, yearly,  and  shall  be  paid  into  the  county  treasury  by 
every  person  engaged  therein,  the  sum  of  $200." 

If  the  traffic  is  exclusively  in  malt  and  vinous  liquors  the 
assessment  is  but  $100.  Section  2  provides:  "That  said 
assessment,  together  with  any  increase  thereof,  as  penalty 
thereon,  shall  attach  and  operate  as  a  lien  upon  the  real  prop- 
erty on  and  in  which  such  business  is  conducted,  .  .  •  and 
that  whoever  shall  engage  or  continue  in  the  business  afore- 
said of  selling  intoxicating  liquors  in  or  upon  land  or  premises 
not  owned  by  him,  and  without  the  written  consent  of  the 
owner  thereof,  shall  be  held  guilty  of  a  misdemeanor,*'  and 
liable  to  be  fined  or  imprisoned  or  both  ;  and  each  day's  contm 
uance  upon  such  premises  shall  be  an  additional  oflFence. 

Section  5  provides :  "  That  the  county  treasurer  shall  col- 
lect and  receipt  for  all  assessments  so  returned  to  him.  And 
if  any  assessment  shall  not  be  paid  when  due,  he  shall  forth- 
with proceed,  as  provided  by  section  one  thousand  one  hundred 
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and  four  (1104)  of  the  Revised  Statutes,  to  enforce  the  lien 
for  the  same  and  penalty ;  and  the  provisions  of  said  section 
and  any  other  provisions  of  the  law  of  this  State  relative  to  the 
collection  of  taxes  or  assessments  are  hereby  made  applicable 
to  the  enforcement  of  such  liens  and  the  collection  of  such 
assessments  and  penalties.  .  .  /* 

Section  1104  oi  the  Revised  Statutes  above  referred  to 
provides  that  the  treasurer,  in  addition  to  all  other  remedies 
provided  by  law,  may  enforce  the  lien  for  such  taxes  and 
assessments  by  a  civil  action  in  his  own  name  as  treasurer,  for 
the  sale  of  the  premises,  in  the  court  of  common  pleas  in  the 
same  way  as  mortgage  liens  are  enforced.  This  section  pro- 
vides that  judgment  shall  be  rendered  for  the  taxes  or  assess- 
ment, penalty,  and  costs,  and  that  the  premises  shall  be  sold 
to  pay  the  same,  etc.  The  proceeding  below  was  clearly  under 
this  section  and  for  the  sale  of  Mueller's  property  to  pay  an 
alleged  debt  of  Butzman.  If  Butzman  was  a  proper  party,  it 
was  merely  with  reference  to  the  amount  due,  and  possibly  his 
interest  as  lessee  in  the  premises ;  and  a  careful  examination 
of  the  provisions  of  section  1104  makes  it  clear  that  no  per- 
sonal judgment  against  Butzman  was  authorized  in  snch  action, 
whatever  remedies  the  treasurer  may  have  under  other  pro- 
visions of  the  statute. 

The  treasurer  evidently  obeyed  the  direction  of  section  5 
to  **  proceed  forthwith  as  provided  by  section  1104  of  the 
•Revised  Statutes  to  enforce  the  lien  for  the  same  and  penalty." 

While  section  1104  provides  for  a  judgment,  that  a  judg- 
ment against  any  other  party  than  the  owner  of  the  land  is 
not  contemplated  is  apparent  from  this  language  :  **  And  the 
owner  or  owners  of  such  property  shall  not  be  entitled  to  any 
exemption  as  against  such  judgment." 

The  proceeding  is  plainly  stamped  as  one  to  effectuate  the 
lien  for  the  assessment. 

If,  therefore,  no  lien  attached  to  the  property  of  Mueller, 
the  proceeding  must  fall. 

The  act  in  question  assumes  to  attach  a  lien  for  the  assess- 
ments and  penalties  upon  the  premises,  whereon  the  traffic  in 
liquors  is  prosecuted,  without  regard  to  the  question  whether 
the  person  so  engaged  is  owner  or  tenant ;  and  then  the  act 
further  provides  (section  2)  that  *'  whoever  shall  engage  or 
continue  in  the  business  aforesaid  of  selling  intoxicating  liquors 
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in  or  upon  land  or  premises  not  owned  by  him,  and  without 
the  written  consent  of  the  owner  thereof,  shall  be  held  guilty 
of  a  misdemeanor,  and  each  day's  continuance  is  made  an  addi- 
tional offence. 

Does  this  provision  authorize  a  license  and  therefore  con- 
travene the  first  clause  of  the  i8th  section  of  the  schedule  to 
the  constitution  which  ordains  that  ''  no  license  to  traffic  in 
intoxicating  liquors  shall  hereafter  be  granted  in  this  State ; 
but  the  general  assembly  may  by  law  provide  against  evils 
resulting  therefrom  T 

It  has  been  assumed  by  counsel  that  this  question  has  been 
adjudicated  by  this  court  in  the  cases  of  State  v.  Frame  and 
Benner  v.  Bauder,  39  Ohio  St  398,  known  as  the  Scott  law 
cases,  and  that  we  are  called  upon  either  to  approve  or  over- 
rule those  cases.  It  will  be  seen  that  the  question  involved 
in  these  cases  was  simply  whether  the  Scott  law,  so  far  as  it 
authorized  assessments  upon  the  business  of  trafficking  in  in- 
toxicating liquors,  was  a  valid  and  constitutional  enactment, 
with  perhaps  the  other  incidental  question,  whether  section  2 
could  be  stricken  from  the  act  and  leave  it  capable  of  enforce- 
ment according  to  the  legislative  intent.  The  question  of  lien 
or  license  was  not  necessarily  involved  in  either  case.  After 
holding  the  assessment  features  valid  and  that  the  act  could  be 
enforced  without  the  penalty  clause  of  the  second  section,  the 
opinion  proceeds : 

"Upon  this  view,  further  consideration  of  this  question 
might  be,  with  propriety,  omitted  from  this  opinion,  as  the 
cases  before  us  do  not  depend  upon  the  validity  or  invalidity 
of  the  second  section  of  the  statute. 

**  But  inasmuch  as  the  validity  of  this  clause  of  the  statute 
has  been  fully  and  ably  discussed  by  counsel,  and  a  large 
number  of  the  citizens  of  the  State  are  personally  interested  in 
the  question,  I  have  concluded  to  state  the  views  entertained 
by  a  majority  of  the  court,  after  full  consideration." 

There  is  nothing  in  the  present  case  which  calls  upon  us 
to  reconsider  either  of  the  questions  actually  before  the  court 
and  adjudicated  in  those  cases.  So  much  of  the  opinion  as 
follows  the  above  quotation,  being  that  of  a  majority  of  the 
eminent  judges  who  composed  this  court  at  that  time,  comes 
to  us  with  much  force  and  weight,  and  is  entitled  to  that  high 
consideration  and  respect  which  is  freely  accorded  it  by  the 
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writer  of  the  present  opinion.  But  being  an  opinion  upon 
questions  not  necessary  to  a  determination  of  the  cases  then 
under  consideration,  its  examination  by  this  court  is  compara- 
tively free  from  the  embarrassment  and  delicacy  which  must 
attend  a  reconsideration  of  a  question  necessarily  adjudicated 
by  the  court. 

Not  unmindful  of  the  grave  responsibility  assumed  in  con- 
sidering the  validity  of  a  legislative  enactment,  and  fully  aware 
that  only  a  fixed  conviction  after  the  fullest  consideration, 
and  that,  beyond  every  substantial  doubt,  will  justify  this  court 
in  declaring  such  an  act  unconstitutional,  we  proceed  to  in- 
quire :  I.  Does  the  penal  clause  of  section  2,  which  declares 
it  a  misdemeanor  to  engage  in  the  liquor  traffic  upon  the  prem- 
ises of  another  without  the  written  consent  of  the  owner, 
authorize  a  licence  to  traffic  in  intoxicating  liquors  ?  Fortu- 
nately, the  field  of  inquiry  is  narrowed  by  the  previous 
discussions  of  the  license  question  by  the  members  of  this 
court,  and  by  the  court  itself.  In  the  State  v,  Hipp,  38  Ohio 
St.  199  (the  Pond  law  case),  license,  in  a  general  hcbtob  db- 
sense,  was  said  to  be  "  permission  granted  by  com-  ™"^- 
patent  authority  to  do  an  act  which  without  such  permission 
would  be  illegal."  In  the  Frame  case,  Mcllvaine,  J.,  says  r 
**  A  license  is  essentially  the  granting  of  a  special  privilege  to 
one  or  more  persons  not  enjoyed  by  citizens  generally,  or,  at 
least,  not  enjoyed  by  a  class  of  citizens  to  which  the  licensee 
belongs.'*  Cooley,  J.,  in  Youngblood  v.  Sexton,  32  Mich.  419, 
says:  **The  popular  understanding  of  the  word  license  un- 
doubtedly  is  a  permission  to  do  something  which  without  the 
license  would  not  &e  allowable.  This,  we  are  to  suppose,  was 
the  sense  in  which  it  was  made  use  of  in  the  constitution.  But 
this  is  also  the  legal  meaning.'* 

Applying  these  definitions  of  a  license  to  the  Scott  law,  the 
opinion  in  the  Frame  case  proceeds :  **  No  citizen  or  class  of 
citizens  is  required  by  this  statute  to  perform  any  condition 
before  the  right  to  traffic  shall  vest  in  him." 

Let  us  see.  This  act  found  three  classes  of  traffickers  in 
intoxicating  liquors,  (i)  Those  who  prosecuted  the  traffic 
upon  their  own  premises;  (2)  the  class  of  dealers  who  carry 
on  the  traffic  upon  the  numerous  water  craft  floating  upon  the 
waters  within  the  jurisdiction  of  the  courts  of  the  State ;  and 
(3)  those  who  carry  on  the  traffic  upon  lands  owned  by  others. 
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Just  how  numerous  the  latter  class  may  be  we  may  not 
know.  We  see,  however,  that  they  were  sufficiently  numer. 
ous  to  justify  the  general  assembly,  in  its  wisdom,  in  making 
them  the  subject  of  special  legislation. 

We  can  suppose  that  when  this  law  took  effect  very  few  of 
them  were  equipped  with  what  legalized  their  business — the 
written  consent  of  the  owners  of  the  premises  occupied.  As 
to  all  of  this  class  who  were  not  thus  supplied,  the  act  was  a 
prohibitory  law.  Their  business  was  illegalized,  and  severe 
penalties  were  denounced  against  it ;  and  each  day's  continu- 
consart  of  auce  of  the  traffic  scored  against  them  a  distinct 
iliSSS^BBLLBR  offence.  The  law  prescribed  just  one  condition 
WHKI-UCBN8E.  upQn  whlch  their  traffic  could  be  rendered  as  law- 
ful as  that  of  those  against  whom  no  penalties  were  denounced 
and  upon  whom  no  conditions  were  imposed.  It  said  to 
the  dealer  upon  another's  premises  :  Procure  the  written  con- 
sent of  the  owner  of  the  lands  you  occupy,  or  bow  to  the  pen 
aides  denounced  against  you.  Without  such  writing  the 
dealer  is  a  criminal.  Armed  with  it,  and  his  business  (if  he 
avoid  the  special  offence  defined  in  the  act)  is  as  lawful  as  the 
traffic  in  dry-goods.  But  eminent  counsel  contend  that  the 
offence  here  created  is  that  of  occupying  the  premises  of 
another  without  his  written  consent.  This  argument  is  conclu- 
sively answered  by  the  language  of  the  act  itself:  "  Whoever 
shall  engage  or  continue  in  the  business  aforesaid  of  selling 
intoxicating  liquors  in  or  upon  land  or  premises  not  owned  by 
him,  and  without  the  written  consent  of  the  owner  thereof, 
shall  be  held  guilty  of  a  misdemeanor." 

Counsel  illustrate  this  argument  by  asking  us  to  suppose 
that  our  statutes  had  provided  that  whoever  shall  carry  on  the 
business  of  bread-making  or  brick-making  upon  the  lands  of 
another  without  his  written  consent  shall  be  held  guilty  of 
a  misdemeanor,  and  an  imposing  array  of  eminent  counsel 
submit  this  test  as  decisive  of  this  question.  But  to  keep  the 
analogy  good,  we  are  to  supplement  the  illustration  with  the 
further  supposition  that  the  constitutional  convention  had 
been  foolish  enough  to  submit,  and  the  people  thoughtless 
enough  to  adopt,  a  provision  ordaining  that  "  no  license  to 
carry  on  the  business  of  brick-making  or  bread-making  shall 
be  g^nted  in  this  State ;  but  the  general  assembly  may,  by 
law,  provide  against  evils  resulting  therefrom." 


Digitized  by 


Google 


BUTZMAN  V.   WHITBECK.  54 1 

With  the  analogy  complete,  the  argument  fails.  In  the  opin- 
ion of  the  majority  in  State  v.  Frame,  this  argument  is  urged : 

•*  We  think  this  statute  is  no  more  a  license  law  than  was 
section  two  of  the  liquor  law  of  1854,  which  provided  *  that 
it  shall  be  unlawful  for  any  person  or  persons,  by  agent  or 
otherwise,  to  sell  intoxicating  liquors  to  minors,  unless  upon 
the  written  order  of  their  parents,  guardians,  or  family 
physician.'  Surely,  it  cannot  be  contended  that  that  section 
granted  a  license  to  traflBc  in  intoxicating  liquors  with  minors.'* 

With  great  respect  it  is  submitted  .  that  this  argument 
is  conclusively  answered  in  the  dissenting  opinion  in  that 
case,  as  follows : 

**  The  difference  is  very  marked.  The  requirement  that  a 
sale  could  only  be  made  to  a  minor  on  such  order  was  a  mere 
regulation,  which  left  in  the  dealer  the  right  to  traffic  in  liquors; 
but  one  who  is  not  the  owner  of  real  estate  is  absolutely  pro- 
hibited from  dealing  in  liquors  in  any  way,  without  the  written 
consent  of  the  owner  of  the  property  in  which  he  proposes  to 
carry  on  the  business.   There  is  no  analogy  between  the  cases." 

It  may  be  added  that  upon  the  slightest  reflection,  it  will 
be  seen  that  to  keep  the  analogy  good  the  argument  must 
assume  that  a  doctor's  or  parent's  written  order  for  liquor  for 
a  minor,  addressed  to  a  liquor-dealer,  is  a  written  consent  to 
carry  on  the  business  of  trafficking  in  intoxicating  liquors;  for 
this  is  what  the  "  written  consent  of  the  owner"  contemplates. 

But  it  is  maintained  that  the  definition  of  license  contem- 
plates that  it  shall  be  issued  by  authority,  whereas  the  written 
consent  provided  for  in  this  act  is  a  mere  private  permit. 
Such  a  construction  requires  that  we  utterly  ignore  the  opera^ 
tion  and  effect  of  the  act  and  regard  only  its  form  2JS?"^^"i)F 
and  letter.  It  is  settled  in  State  v.  Hipp  that  the  ?S1JS"ok  m 
constitutionality  of  a  statute  depends  upon  its  oper-  ^1?™  ^vl, 
ation  and  effect,  and  not  upon  the  form  it  may  be  made  to 
assume.  Upon  this  subject,  it  was  said  by  White,  C.  J.,  in  the 
District  Court  Cases,  34  Ohio  St  431  :  "  An  act  violating  the 
true  intent  and  meaning  of  the  constitution,  although  it  may 
not  be  within  the  letter,  is  as  much  within  the  purview  and 
effect  of  a  prohibition  as  if  within  the  strict  letter ;  and  an  act 
in  evasion  of  the  terms  of  the  constitution,  as  properly  inter- 
preted and  understood,  and  frustrating  its  general  and  clearly 
expressed  or  necessarily  implied  purpose,  is  as  clearly  void  as 
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if  in  terms  forbidden."  The  act  provides  that  whoever  en^ 
gages  in  the  liquor  traffic  upon  premises  not  owned  by  him, 
and  without  the  written  consent  of  the  owner  thereof,  shall 
be  guilty  of  a  misdemeanor,  etc. 

Stripped  of  the  weak  disguise  with  which  a  cunning  phrase 
has  invested  it,  this  provision  plainly  confides  to  the  owner 
the  authority  to  say  whether  the  dealer  occupying  his  prem- 
ises  shall  stand  as  a  criminal  before  the  law,  or  whether  his 
business  shall  be  entirely  lawful.  Suppose  the  act  had  pro- 
vided that  **  whoever  shall  engage  in  the  liquor 
J^iSTSJbb.  traffic  upon  premises  not  owned  by  him  without 
uJuoR-StiSS  the  written  permission  of  the  probate  judge  of  his 
county,  who  is  hereby  authorized,  in  his  discretion, 
to  gjant  such  permission,  shall  be  guilty  of  a  misdemeanor," 
etc.  Would  the  judge  be  in  a  more  emphatic  sense  clothed 
with  authority  to  issue  such  permission  than  the  owner  now 
is  ?  Is  the  owner  any  the  less  authorized  to  legalize  the  busi- 
ness of  his  tenant  than  if  he  were  a  public  officer  ?  And  is  not 
this  authority  derived  from  the  State  through  this  act  ?  If 
the  tenant  be  put  upon  his  trial  for  a  violation  of  this  provis- 
ion, is  not  his  acquittal  as  abundantly  assured  by  exhibiting 
the  written  consent  of  the  owner  as  if  it  bore  the  seal  of  a 
commissioned,  sworn,  and  salaried  officer  ? 

The  Pond  law  said  to  the  dealer :  Procure  a  bond  signed 
by  two  sureties,  or  stand  condemned  before  the  law.  The 
Scott  law  says  to  the  dealer  upon  another's  premises  :  Pro- 
cure the  written  consent  of  the  owner  of  your  place  of  busi- 
ness, or  suffer  the  penalties  denounced  against  you.  Nor  does 
the  analogy  fail  because  the  tax  is  not  the  price  of  the  license. 

"  There  is  no  necessary  connection  between  them.  A  busi- 
ness may  be  licensed  and  yet  not  taxed,  or  it  may  be  taxed 
and  yet  not  licensed."  Per  Cooley,  J.,  in  Youngblood  v. 
Sexton,  32  Mich.  425. 

The  State  has  plainly  invested  the  owner  with  the  vast  dis- 
cretion of  determining  whether  the  dealer  upon  his  premises 
shall  prosecute  his  business  as  a  lawful  traffic,  or  whether  he 
shall  remain  under  the  condemnation  of  the  law ;  and  to  say 
that  this  is  a  mere  private  permit — that  there  is  no  element  of 
public  authority  in  it,  is  to  allow  a  principle  of  government 
which  the  people  have  ordained  as  a  feature  of  their  organic 
law  to  be  subverted  by  mere  subterfuge.    If  the  dealer  fails 


Digitized  by 


Google 


BUTZMAN  V.  WHITBECK.  543 

to  procure  the  written  license  of  the  only  person  authorized 
to  issue  it,  the  owner,  he  continues  a  daily  transgressor  against 
the  law.  If  he  procure  it,  his  business  is  as  lawful  as  that  of 
the  dealer  who  owns  his  business  place,  or  the  dealer  upon  a 
water  craft  against  whom  neither  penalties  nor  lien  are  pro- 
vided; for,  "said  assessment  shall  attach  and  operate  as  a  lien 
upon  the  real  property  on,  and  in  which  such  business  is  con- 
ducted." Here  is  discrimination  between  classes.  Here, 
under  the  definition  of  license  in  State  v.  Hipp,  is  permission 
granted  by  authority  to  do  an  act  which  without  such  per- 
mission would  be  illegal.  Here,  by  the  definition  of  license 
in  State  v.  Frame,  is  "  the  granting  of  a  special  privilege  to  one 
or  more  persons  .  .  .  not  enjoyed  by  a  class  of  citizens  to 
which  the  licensee  belongs." 

Does  not  this  act  clearly  and  negatively  answer  the  propo- 
sition  that "  no  citizen  or  class  of  citizens  is  required  by  this 
statute  to  perform  any  condition  before  the  right  to  so  traffic 
shall  vest  in  him  ?** 

The  "  condition"  required  in  the  Pond  law  was  to  procure 
a  bond.  The  "  condition"  required  by  the  Scott  law  is  to 
procure  the  written  consent  from  the  owner.  The  failure  to 
comply  with  either  condition  alike  invoked  the  penalties  of 
fine  or  imprisonment,  or  both. 

Whether  this  provision  was  intended  to  cause  the  lien  to 
attach,  or  to  protect  the  owner  by  enabling  him  to  invoke  its 
penalties  against  the  tenant,  we  need  not  say.  This  provi- 
sion and  that  concerning  the  lien  upon  the  owner's  premises 
of  the  assessment  against  the  business  of  the  tenant  so  depend 
upon  each  other  in  the  general  scheme  and  purpose  of  section 
2  that  both  are  involved  in  a  common  infirmity  and  must 
fall  together. 

These  provisions,  in  our  opinion,  upon  the  authority  of 
State  V.  Hipp,  constituted  the  act  a  license  law,  so  far  as  the 
act  attempts  to  secure  a  lien  upon  real  estate  occupied  by 
tenants,  whether  the  lease  be  executed  before  or  after  the 
passage  of  the  act ;  and,  the  provisions  being  unconstitutional, 
it  is  obviously  immaterial  whether  the  owner  has  or  has  not 
consented,  either  verbally  or  in  writing,  to  the  prosecution  of 
the  traffic. 

We  are  prompted  by  considerations  which  seem  urgent  to 
confine  our  discussions  and  determination  to  the  questions 


Digitized  by 


Google 


544  BUTZMAN  V.  WHITBECK. 

necessary  to  a  disposition  of  the  case  before  us.  Upon  a  well- 
established  principle,  it  is  the  duty  of  this  court,  if  there  is 
other  clear  ground  upon  which  to  rest  its  judgment,  to  leave 
the  question  of  the  constitutionality  of  a  legislative  enactment 
for  consideration  until  a  case  arises  which  cannot  be  disposed 
of  without  considering  it,  and  when  a  decision  upon  such 
question  will  be  unavoidable.  Cooley*s  Const.  Lim.  199; 
Ireland  v.  Turnpike  Co.,  19  Ohio  St.  373.  Stability  of  judi^ 
cial  decision  of  a  court  of  last  resort  upon  all  questions,  espe- 
cially upon  questions  of  g^eat  public  concern,  is  one  of  the 
safeguards  of  popular  government.  It  is  essential  to  such 
stability  that  the  questions  determined  here  are  those  actually 
before  us  and  necessary  to  the  determination  of  the  case 
under  consideration. 

Whether  the  Scott  law  is  in  any  other  respect  unconsti- 
tutional, and  how  far  the  rule  of  stare  decisis  should  control, 
are  questidns  not  presented  by  the  record  in  this  case,  and 
therefore  they  are  not  decided. 

Judgment  reversed  and  action  dismisseld. 

Johnson,  C.  J. — For  reasons  given  in  former  cases  involv- 
laitdlord's  ing  the  same  question,  I  do  not  assent  to  the  sec- 
S^^SmT  "*^  ond  point  of  the  syllabus,  which  in  substance  holds 
that  the  written  consent  of  the  landlord  to  his  tenant  to  en- 
gage in  the  traffic  in  intoxicating  liquors  on  his  property, 
given  after  the  act  in  question  took  effect,  is  a  license. 

The  re-arguments  of  this  question  and  further  reflection 
have  confirmed  the  views  heretofore  expressed  as  to  the  legal 
signification  of  the  i8th  section  of  the  schedule. 

I  also  dissent  from  the  statement  in  the  3d  point  of  the 
What  quu-  syllabus,  to  the  effect  that  the  validity  of  the 
»  BY  SSST. "  other  provisions  **  of  the  Scott  law  **  is  a  question 
not  presented  by  the  record." 

This  is  a  question  of  foct  rather  than  of  law,  to  be  deter- 
mined by  an  inspection  of  the  record. 

Learned  counsel  who  represented  the  plaintiffs  in  error,  in 
oral  as  well  as  written  ailment,  made  no  such  claim.  They 
asked  us  to  review  the  decision  of  the  common  pleas  and 
district  courts,  which,  following  this  court  had  held,  these 
"  other  provisions"  were  valid.  For  that  purpose  we  allowed 
a  petition  in  error  to  be  filed,  and  upon  tiiat  single  question 
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the  case  was  ably  argued  at  great  length,  but  the  majority 
have,  sua  sponte^  disposed  of  the  case  on  the  ground  that  the 
question  is  not  made  in  the  record. 

That  this  position  is  untenable  will  appear  from  a  statement 
of  the  issues  presented  by  the  pleadings.  It  will  be  seen  by 
an  inspection  of  this  record  that  the  validity  of  the  first  sec- 
tion of  the  law  as  well  as  the  landlord  clause  of  the  second 
section  was  directly  involved,  and  that  there  was  no  way  of 
avoiding  a  decision  of  it.  The  petition  contains  two  causes 
of  action ;  the  first,  against  Butzman,  to  recover  a  personal 
judgment  for  the  tax  and  penalty  under  section  i  of  the  act : 
the  second,  against  Butzman  as  tenant  and  Mueller  as  land- 
lord, to  enforce  a  specific  lien  created  by  statute  on  the 
premises  owned  by  Mueller,  and  to  sell  the  same  to  pay  such 
judgment.  In  view  of  this  fact,  the  statement  that  this  is  an 
action  to  enforce  the  lien  merely  is  a  clear  misapprehension 
of  the  pleadings. 

In  the  first  c^use  of  action,  after  stating  the  facts  constitut- 
ing a  personal  liability  of  Butzman  under  section  i,  for  the 
tax  and  penalty,  it  concludes  as  follows : 

"  Wherefore  he  (the  plaintiff)  prays  judgment  against  said 
William  Butzman  for  the  sum  of  $240." 

Standing  alone,  this  would  have  been  a  civil  action  under 
Revised  Statutes,  §  2859,  ^^  recover  a  personal  judgment  on 
which  execution  could  issue. 

The  second  cause  of  action  is  to  enforce  against  the  real 
estate  the  lien  authorized  by  section  2  of  the  act.  Its  allega- 
tions are  against  Mueller  as  landlord  and  Butzman  as  tenant. 
If  this  clause  is  valid,  it  is  conceded  these  allegations  are 
sufficient  to  entitle  the  plaintiff  to  a  decree  for  the  sale  of  the 
property. 

The  prayer  to  this  cause  of  action  is : 

"  Wherefore  this  plaintiff  prays  for  a  judgment  against  said 
defendant,  William  Butzman,  for  the  sum  of  $240,  that  the 
court  may  take  an  account  of  the  amount  of  assessments,  with 
the  penalties  thereon,  against  said  real  estate,  and  declare  the 
same  a  lien  thereon,  and  order  such  real  estate  sold  for  the 
payment  of  said  assessments  and  penalties  and  the  costs  of 
this  action,  and  for  such  other  and  further  relief  as  he  is  en- 
titled to  by  reason  of  the  premises.*' 

The  defendants,  Butzman  and  Mueller,  filed  separate  de- 

9  Cor.  Ca«.— 35 
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murrers — ^that  of  Butzman  alleging  that  the  petition  did  not 
state  a  cause  of  action  against  him,  and  that  of  Mueller,  that 
as  to  him  there  was  no  cause  of  action, — that  is,  no  ground  to 
enforce  a  lien  on  his  property. 

These  demurrers  were  separately  submitted  to  the  court, 
and  separately  decided.  Thereupon,  on  submission  and 
proof,  a  personal  judgment  was  rendered  against  Butzman 
for  the  assessment  and  penalty,  $240,  and  a  decree  for  the 
sale  of  the  real  estate  to  pay  the  same  was  entered  on  the 
second  cause  of  action. 

This  judgment  and  order  of  sale  were  affirmed  by  the  dis- 
trict court,  that  court  holding  that  neither  of  these  demurrers 
was  well  taken. 

This  statement  taken  from  the  record  clearly  shows  that 
two  distinct  questions  of  law  were  before  the  courts  below 
and  are  now  before  us  for  review, — namely.  Was  there  a  good 
cause  of  action  against  Butzman  for  a  personal  judgment,  and, 
second.  Was  there  a  good  cause  of  action  to  enforce  the  hen 
against  the  property  of  Mueller  ? 

Either  cause  of  action  might  have  been  brought  without 
joining  the  other.  Mueller's  demurrer  would  be  well  taken 
if  the  opinion  of  the  majority  be  correct,  and  a  good  cause  of 
action  would  still  remain  against  Butzman.  The  decision  of 
the  majority  holding  that  the  lien  cannot  be  enforced  disposes 
of  the  second  cause  of  action  against  the  property,  but  leaves 
the  first  cause  of  action  undisposed  of.  That  this  is  so  is  too 
apparent  to  admit  of  question.  The  statement,  therefore,  that 
there  is  practically  one  cause  of  action,  and  that  to  enforce  the 
lien  merely,  is  manifestly  at  variance  with  the  record. 

But  it  may  be  claimed  that  these  two  causes  of  action  can- 
not be  united  in  a  single  petition ;  and  it  is  claimed,  errone- 
ously as  we  have  shown,  that  this  is  merely  a  proceeding  to 
enforce  a  lien.  That  neither  of  these  grounds  is  tenable 
will  appear  from  a  summary  statement  of  the  statutes  on 
the  subject. 

Section  i  of  the  Scott  law  assesses  upon  the  business  of 
trafficking  in  intoxicating  liquors  a  specific  sum  of  money 
yearly,  which  "shall  be  paid  by  every  person  engaged  there- 
in." This  created  a  statutory  liability  against  Butzman  wholly 
independent  of  the  second  section  of  said  act. 

Section  2  provides  that  said  assessment,  etc.,  shall  attach 
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and  operate  as  a  lien  on  the  real  property  on  which  said  busi- 
ness is  conducted.  By  the  latter  clause  of  said  section  it  is 
raade  a  misdemeanor  for  one  to  engage  in  such  business  on 
land  owned  by  another  without  his  written  consent.  Section 
3  provides  for  a  return  by  the  assessors  of  the  places  where 
such  business  is  carried  on. 

Section  4  makes  it  the  duty  of  the  county  auditors  to  make 
out  a  duplicate  of  such  assessments  and  to  deliver  the  same 
to  the  county  treasurers  for  collection. 

Section  5  specifically  provides  for  the  collection  of  these 
assessments. 

If  they  are  not  paid  by  the  persons  carrying  on  the  busi- 
ness when  due,  the  treasurer  shall  forthwith  proceed,  as  pro- 
vided by  Rev.  Stats.  §  1104,  "to  enforce  the  lien  for  the 
same,  and  penalty ;  and  the  provisions  of  said  section,  and  any 
other  provisions  of  the  law  of  this  State  relative  to  the  collec- 
tion of  taxes  or  assessments,  are  hereby  made  applicable  to 
the  enforcement  oi  such  liens  and  the  collection  of  such  as- 
sessments and  penalties." 

It  is  thus  made  clear  by  this  section  that  the  treasurer  is 
not  only  clothed  with  power  to  enforce  the  lien,  but  is  further 
invested  with  power  to  resort  to  "  any  other  provisions  of 
law  relative  to  the  collection  of  taxes  and  assessments."  By 
section  1104  the  treasurer,  "in  addition  to  all  other  remedies 
provided  by  law,"  may  enforce  by  civil  action  the  lien  for 
taxes  "  in  the  same  way  as  mortgaged  liens  are  enforced." 

Among  the  "  other  remedies  provided  by  law"  are  to  be 
found  the  general  provisions  for  the  collection  of  taxes.  Re- 
vised Statutes,  §§  2838  tp  2863* 

Section  2859  provides,  "  in  addition  to  other  remedies  pro- 
vided by  law"  for  the  collection  of  personal  taxes,  for  a  civil 
action.  This  action  is  to  be  brought  in  the  name  of  the  treas- 
urer against  the  person  whose  duty  it  is  to  pay. 

A  personal  judgment  may  be  rendered  against  him,  and  he 
shall  not  be  entitled  to  the  benefit  of  the  laws  for  the  stay  of 
execution  or  exemption  of  homestead,  or  any  other  pjoperty 
from  levy  or  sale  or  execution  in  the  enforcement  of  any  such 
judgment  By  section  2866  the  term  personal  taxes  includes 
all  taxes  "  except  only  tax  on  real  estate  as  such." 

This  provision  of  law  authorizing  a  civil  action  and  a  per- 
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sonal  judgment  has,  inadvertently,  as  we  suppose,  been  over- 
looked by  the  majority,  or  else  it  has  been  wholly  ignored. 

Upon  this  section,  2859,  rests  the  first  cause  of  action 
against  Butzman  for  a  personal  judgment. 

The  second  cause  of  action  to  enforce  the  lien  against  the 
property  is  founded  upon  provisions  contained  in  section 
1 104.  The  right  to  join  these  separate  causes  of  action  is 
clearly  authorized  by  section  5021,  Revised  Statutes. 

Section  1 104  authorizes  the  enforcement  of  the  statutory 
lien  of  taxes  and  assessments  on  real  estate  ^'in  the  same  way 
as  mortgaged  liens  are  enforced."  Section  5021  provides  that 
"  in  an  action  to  foreclose  a  mortgage  given  to  secure  the  pay- 
ment of  money,  or  to  enforce  a  specific  lien  for  money,  the 
plaintiff  may  also  ask  in  his  petition  for  a  judgment  for  the 
money  claimed  to  be  due;  and  such  proceedings  shall  be 
had  thereon,  as  in  a  civil  action  for  the  recovery  of  money 
only.'* 

The  plaintiff  is  strictly  within  the  terms  of  these  several 
statutes.  Under  section  2859  ^e  has  a  civil  action  for  money 
only  on  which  he  is  entitled  to  a  personal  judgment.  By 
section  1 104  he  has  an  action  in  equity  to  enforce  a  specific 
lien  on  real  estate.  By  section  5021  plaintiff  may  ask  for  a 
personal  judgment  as  well  as  for  the  enforcement  of  the 
specific  lien,  **  and  such  proceedings  shall  be  had  as  if  it  were 
a  civil  action  for  money  only." 

If,  therefore,  it  be  assumed  that  the  action  to  enforce  the 
specific  lien  fails  by  reason  of  the  invalidity  of  the  last  clause 
of  section  2,  the  first  cause  of  action  against  Butzman  stands 
untouched  and  unaffected. 

This  presents  for  the  consideration  of  this  court  the  valid- 
ity "  of  the  other  provisions"  of  the  Scott  law. 

If  it  be  claimed  these  two  causes  of  action  cannot  be  joined 
^o™™  y^  in  a  single  petition,  inasmuch  as  they  each  do  not 
^)WL4w oo».  affect  all  the  parties  to  the  action,  the  reply  is  that 
that  question  is  res  adjudicata.  That  was,  perhaps,  the  law 
prior  to  the  amendment  of  the  code  in  1864,  which  is  now 
section  5021  R.  S. 

In  McCarthy  v.  Garrahty,  10  Ohio  St.  438,  the  court  ex- 
pressed a  doubt  of  the  joinder  of  two  causes  of  action,  one  on 
a  note  and  the  other  on  a  mortgage,  but  held  that  as  no  ob- 
jection for  misjoinder  was  made  in  the  court  below,  it  could 
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not  be  taken  advantage  of  in  this  court.  In  consequence  of 
that  doubt  the  act  of  1864  (now  section  5021)  was  passed. 
Malcomb  v.  Marshall,  29  Ohio  St.  616.  Soon  after  this  act 
was  passed  it  received  an  authoritative  construction  by  this 
court,  which  has  ever  since  been  followed. 

In  King  v.  Safford,  19  Ohio  St.  587,  it  was  held  that  •*  the 
holder  of  a  note  secured  by  mortgage  may  in  a  single  action 
demand  and  have  a  judgment  against  all  the  makers  of  the 
note,  although  the  mortgage  is  executed  only  by  part  of  the 
makers  of  the  note." 

The  fact,  therefore,  that  one  cause  of  action  was  against 
Butzman,  and  the  other  to  enforce  the  lien  against  him  and 
Mueller,  is  no  ground  for  claiming  a  misjoinder  since  the  act 
of  1864 ;  nor  was  it  prior  to  that  act  where,  as  in  this  case,  no 
objection  was  made  to  such  joinder  in  the  court  below. 

The  validity  of  the  first  section  of  the  Scott  law  was,  there- 
fore,  directly  involved  in  the  first  cause  of  action.  The  courts 
below  either  erred,  or  they  did  not,  in  overruling  Butzman's 
-demurrer. 

That  the  majority  have  doubts  as  to  the  correctness  of  their 
conclusion  is  manifest  from  the  final  judgment  rendered.  If 
there  was  but  a  single  cause  of  action,  to  enforce  a  lien,  then 
as  they  held  the  lien  invalid,  a  judgment  against  plaintiff 
should  have  been  rendered  that  would  bar  a  future  action. 

Instead  of  such  a  judgment  the  journal  entry,  after  dis- 
missing the  action  against  both  defendants,  adds :  ^'  And  it  is 
ordered  and  adjudged  that  the  action  be  and  the  same  is 
hereby  dismissed,  but  without  prejudice  to  the  defendant  m 
error  to  proceed  against  said  Butzman  in  such  manner  as  the 
law  may  warrant.** 

This  leaves  the  whole  question  as  to  the  personal  liability 
of  Butzman  open  to  future  litigation. 

We  know  of  no  reason  why  his  liability  to  a  personal  judg- 
ment should  not  have  been  decided  in  this  case. 

Every  consideration  of  public  policy  seems  to  have  de- 
manded that  this  vexed  question  so  fairly  made  should  be  set- 
tled at  the  earliest  practicable  period.  Such  was  the  desire  of 
both  parties,  evidenced  by  their  pleadings  and  arguments,  and 
such  appears  to  be  in  the  plain  path  of  judicial  duty.  These 
views  are  expressed  with  all  proper  respect  for  the  majority. 
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McIlvaine,  J.,  concurs  in  the  foregoing  dissent,  and  refers 
to  his  opinion  in  the  Frame  case  for  his  views  on  the  second 
point  of  the  syllabus. 


In  re  Schneider. 

{Advance  Case,  Oregon,    March,  1884.) 

A  "  barroom  or  drinking  shop  *'  means  a  place  where  the  business  of 
selling  liquor  to  be  drunk  on  the  premises  is  carried  on. 

The  word  "quarter"  in  an  ordinance  providing  that  a  license  tax  shall 
be  payable  "  live  days  from  the  beginning  of  each  quarter/'  is  not  ambigu- 
ous.  From  the  connection  in  which  it  is  used  it  can  only  mean  the  quar- 
ter  of  the  year  for  which  the  applicant  desires  a  license. 

A  clause  in  a  city  charter  authorizing  it  to  "  license,  tax.  r^^late,  and 
restrain  barrooms  and  drinking  shops,"  empowers  the  city  to  require  of 
keepers  of  barrooms,  before  granting  them  license,  bonds  to  observe  and 
obey  all  city  ordinances  relating  to  barrooms,  although  the  bond  may  be 
conditioned  in  a  penal  sum  larger  than  the  fine  which  the  city  is  authorized 
to  impose  for  breach  of  its  ordinances. 

The  city  cannot  require  a  bond  unreasonable  as  to  its  amount  or  con- 
ditions. 

Where  the  bond  required  was  conditioned  for  the  observance  of  "  all 
other  ordinances  of  said  city,"  held  that,  from  the  context,  this  would  be 
construed  to  refer  only  to  all  other  ordinances  relating  to  drinking  shops. 

Appeal  from  Multnomah  county.    Application  for  writ  of 
habeas  corpus. 
Drake  &  Stephans  and  N.  B.  Knight  for  appellant. 
R.  Williams  contra. 

Watson,  C.  J. — This  is  an  appeal  from  an  order  of  the 
circuit  court  refusing  to  discharge  the  appellant  from  custody 
upon  a  writ  of  habeas  corptis  directed  to  the  chief  of  police 
of  the  city  of  Portland.  It  is  impossible  to  notice  all  the 
questions  raised  in  the  argument  of  the  case  in  an  opinion 
of  reasonable  length,  and  I  shall  therefore  restrict  my  exami- 
nation to  such  as  appear  fairly  open  to  controversy.  That 
the  legislature  has  the  power,  under  the  State  constitution,  to 
invest  the  subordinate  municipal  governments  with  control  of 
the  traflBc  in  intoxicating  liquors,  is  not  a  debatable  question. 
The  only  questions  of  real  difficulty  presented  in  the  record 
arise  upon  the  construction  of  the  several  provisions  of  the 
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charter  conferring  power  over  the  subject  upon  the  city 
council,  and  the  ordinances  adopted  by  the  council  in 
attempted  pursuance  of  the  power  conferred. 

I.  What  is  the  power  "  to  license,  tax,  regulate,  and  restrain 
barrooms  and  drinking  shops*'  bestowed  upon  the  council  by 
subdivision  5  of  section  37  of  the  charter  ?  The  "Sf*;?^'*" «» 
terms  "barrooms"  and  "drinking  shops'*  are  S^^^^^" 
obviously  used  here  to  signify  the  business  of  conducting  or 
keeping  such  places.  They  are  susceptible  of  no  other 
reasonable  interpretation  in  the  connection  in  which  they  are 
found  in  this  provision  of  the  charter.  It  is  such  business, 
therefore,  that  the  council  is  empowered  "  to  license,"  etc. 

In  this  view,  the  legal  character  of  the  place  would  be 
determined  by  the  nature  of  the  business  for  which  it  is 
occupied.  The  council,  then,  in  requiring  license  to  be  taken 
out  before  engaging  in  the  business  of  disposing  of  liquors  to 
be  drunk  on  the  premises  owned  or  occupied  by  the  dealer, 
simply  exercised  its  rightful  authority ;  for  the  business  of 
disposing  of  liquors  to  be  drunk  on  the  premises  where  dis- 
posed of  is  identical  with  the  keeping  of  a  "  barroom"  or 
"  drinking  shop,"  and  every  place  where  liquors  are  disposed 
of  to  be  drunk  on  the  spot  is  a  "  barroom"  or  "  drinking 
shop"  within  the  meaning  of  the  charter.  There  can  be  no 
essential  diflFerence  between  the  original  meaning  of  the  word 
"  tavern"  and  the  word  "  barroom"  or  "  drinking  shop,"  as  used 
in  the  charter.  And  a  "  tavern"  has  been  judicially  defined  to 
be  "  a  house  licensed  to  sell  liquors  in  small  quantities  to  be 
drunk  on  the  spot."  State  v,  Chamblyss,  34  Amer.  Dec.  593. 
And  such  is  doubtless  the  common  understanding  of  the  terms 
"  barroom"  and  "  drinking  shop,"  and  the  sense  in  which  they 
are  employed  in  the  charter. 

It  is  true  the  language  of  the  ordinance  is  somewhat  broader, 
covering  any  sale,  barter,  or  delivery  of  the  liquors  specified 
to  be  drunk  on  the  premises  without  license ;  but  a  reason- 
able  construction,  in  view  of  the  particular  subject  before  the 
council  at  the  time  the  ordinance  was  adopted,  justifies  the 
restriction  I  have  placed  upon  it.  Albrecht  v.  People,  78  111. 
510. 

The  proviso  to  subdivision  5  of  section  37  of  the  charter 
also  justifies  the  inference  that  the  legislature  intended  to  con- 
fer a  large  measure  of  control  over  the  traffic  in  liquors  upon 
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the  local  government  It  is  found  in  the  same  subdivision  of 
the  section  by  which  the  power  "  to  license,"  etc.,  is  given, 
and  declares  that  "  all  persons  vending  liquors  within  the  city 
of  Portland  "  are  exempted  from  the  necessitjr  of  taking  out 
license  under  the  general  laws  of  the  State.  I  think,  there- 
fore, the  ordinance  fairly  conforms  to  the  power  given  by  the 
charter  in  this  respect. 

2.  The  objection  that  the  ordinance  is  ambiguous  as  to  the 
time  when  the  license  fee  is  to  be  paid  is  not  maintainable. 
Jl?SS"?ACH  ^^  ^^  ^^  ^  P^^^  ^^^^  quarter,  and  the  term  "quarter" 
Imbioutt?.*""**  in  this  connection  can  only  mean  the  quarter  of 
the  year  for  which  the  applicant  desires  a  license.  And, 
inasmuch  as  he  may  not  engage  in  the  proposed  business 
without  a  license,  it  is  apparent  the  "  five  days  of  the  begin- 
ning of  each  quarter"  within  which  he  is  required  to  file  the 
receipt  of  the  city  treasurer  for  the  amount  of  the  license  fee 
with  the  city  auditor,  who  is  authorized  to  issue  the  license, 
must  be  the  five  days  immediately  preceding  the  beginning 
of  such  quarter. 

3.  A  question  is  made  as  to  the  power  of  the  city  council  to 
pass  an  ordinance  recjuiring  a  bond  from  ap  applicant  for  a 
license  to  keep  a  "  bar-room"  or  "  drinking-shop"  within  the 
city  limits.  I  think  I  may  safely  assume  the  existence  of  the 
power  under  the  authority  to  **  regulate  and  restrain  bar- 
Bond  mat  bb  rooms  and  drinking-shops,"  unless  some  limitations 
SSSkotto!  can  be  implied  from  other  parts  of  the  charter. 
There  is  no  express  limitation,  and  the  authority  to  "  regulate 
and  restrain,"  uncontrolled  by  other  provisions,  would  clearly 
give  the  power  to  require  the  bond.  In  fact,  the  requirement 
of  a  bond  from  the  applicant  for  license  to  engage  in  such 
business  is  universally  recognized  as  a  proper  and  legitimate 
measure  of  regulation  and  restraint  wherever  such  power  is 
to  be  exercised.  And  as  the  State  exercised  the  power  in  the 
same  manner  until  it  withdrew  its  jurisdiction  in  favor  of  the 
city  government,  there  seems  good  ground  for  concluding 
that  the  legislature  intended  the  latter  should  enjoy  the  power 
in  the  same  ample  and  efficacious  measure. 

The  opposite  view  rests  upon  deductions  from  the  provi- 
sions of  subdivision  36  of  section  37  of  the  charter,  prescribing 
the  mode  and  measure  of  punishment  for  violations  of  city 
ordinances. 
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These  provisions  unquestionably  limit  the  power  of  the 
council  to  provide*  punishment  for  the  offence  of  violating 
such  ordinances.  But  the  penalty  in  a  bond  of  this  character, 
which  the  obligor  may  become  liable  to  pay  on  breach  of  its 
conditions,  is  not,  either  technically  or  in  fact,  a  punishment 
for  a  violation  of  any  city  ordinance.  If  the  council  passes  an 
ordinance  requiring  a  bond  as  one  of  the  conditions  of  grant- 
ing license,  and  a  person  engages  in  the  business  for  which  the 
license  is  required  without  first  obtaining  it,  he  might  be  pun- 
ished for  a  violation  of  the  ordinance,  and  the  limitation  as  to 
punishment  would  apply.  But  if  he  gives  the  bond  and 
procures  the  license,  subsequent  breaches  of  the  conditions  of 
the  bond  would  not  amount  to  violations  of  the  ordinance. 
He  would  simply  render  himself  liable  on  his  contract ;  and 
the  real  question  must  be,  not  as  to  the  power  to  punish,  but 
as  to  the  power  to  exact  the  obligation  by  contract  as  a  legit- 
imate measure  of  regulation  or  restraint. 

Now,  is  it  to  be  inferred  from  the  fact  that  the  legislature 
has  limited  the  amount  which  the  council  may  impose  as  a 
punishment  for  a  violation  of  a  city  ordinance,  that  it  intended 
to  withhold  the  power  to  require  a  bond,  because  powkr  to  re- 

•      L^     XL  U         •  !•     L-l-x        X  ^^'^      8ALOOK- 

a  person  might  thereby  incur  a  liability  to  pay  an  JJi^^^J^J^S^ 
amount  greater  than  could  be  imposed  as  a  pun-  m^ri'*'^; 
ishment  ?  If  this  reasoning  is  admissible,  no  bond  ^  ^IST^ 
can  be  exacted  in  any  case  under  the  authority  wSiScS!^  ***" 
given  to  the  city  government,  for  the  mode  as  well  as  meas- 
ure of  punishment  is  prescribed,  and  one  operates  as  a  limita- 
tion just  as  much  as  the  other.  Certainly,  no  one  will  contend 
that  the  council  has  any  authority  under  the  provisions  re- 
lating to  punishment  for  violations  of  city  ordinances  to  re- 
quire any  bond  or  other  security.  A  bond  to  secure  in 
advance  the  payment  of  penalties  for  violations  of  city  ordi- 
nances which  may  happen  subsequently,  and  not  warranted 
as  a  measure  for  securing  the  performance  of  some  special 
or  peculiar  duty  to  the  public,  would  be  additional  punish- 
ment in  itself,  and  plainly  not  within  the  authority  to  punish 
conferred  by  the  charter.  And  if  a  bond  for  this  purpose 
might  be  exacted  from  one,  it  might  from  all ;  and,  indeed,  no 
ordinance  requiring  it  of  any  particular  person  or  class  only 
could,  in  any  event,  be  deemed  valid.  How,  then,  can  the 
city  government  insure  the  performance  of  public  duties  on 
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the  part  of  its  officers  and  citizens  in  those  positions  of  special 
trust  and  power  where  dereliction  would  be  cheaply  pur- 
chased at  the  amount  which  might  be  exacted  as  punishment 
for  the  violation  of  city  ordinances,  if  no  security  in  any  greater 
amount  can  be  required  ? 

The  only  principle  which  will  sustain  the  objection  to  the 
power  of  the  council  to  require  a  bond  in  such  cases  proceeds 
to  the  extent  of  denying  its  authority  to  create  an  obligation^ 
or  require  the  execution  of  a  contract,  by  ordinance  which 
may  impose  a  liability  in  excess  of  the  amount  which  may 
be  exacted  as  a  punishment  for  the  violation  of  such  ordinance. 
But  if  there  is  a  sufficient  consideration  for  the  obligation  or 
contract,  as  there  is  in  cases  of  this  character,  I  am  unable  to 
perceive  any  reason  why  the  extent  of  liability  upon  it  should 
be  affected  in  any  manner  by  the  provisions  in  relation  to 
punishment  for  violations  of  the  ordinance  creating  the  obli- 
gation or  requiring  the  execution  of  the  contract  Punish- 
ment for  a  violation  of  a  city  ordinance  under  the  charter 
cannot  exceed  three  hundred  dollars  and  ninety  days'  im- 
prisonment. The  amount  to  be  paid  for  license  to  keep  a 
"  bar-room"  or  **  drinking-shop"  must  be  established  by  or- 
dinance. If  the  ordinance  requires  a  greater  sum  to  be  paid 
for  license  than  could  be  exacted  as  punishment,  if  a  person 
should  proceed  to  engage  in  such  business  without  obtaining- 
license,  would  it  therefore  be  void  ?  Has  the  amount  of  such 
punishment  any  relation  to  the  amount  which  may  be  re- 
quired for  the  license?  The  bond  required  as  a  measure  of 
regulation  or  restraint  stands  on  the  same  footing  as  the 
license  fee  in  this  respect.  If  the  council  has  the  power  under 
the  charter  to  require  the  bond  as  a  proper  measure  of  regu- 
lation or  restraint,  then  the  only  limitation  upon  its  amount 
or  conditions  is  that  ot  reasonableness,  and  the  provisions  as 
to  the  amount  of  punishment  which  may  be  imposed  for  a 
violation  of  the  ordinance  exacting  it  can  have  no  bearing. 
There  is  no  essential  connection  or  correspondence  between 
the  legal  obligation  of  an  ordinance  and  the  penalty  for  its 
violation.  If  the  latter  is  insufficient,  the  ordinance  may  be 
ineffectual,  but  is  not  therefore  invalid.  In  the  case  at  bar^ 
the  requirement  of  the  bond  is  part  of  the  obligation  of  the 
ordinance,  and  quite  distinct  from  the  penalty  provided  for 
its  violation.    State  v.  Whitener,  23  Ind.  124;  Whalin  v.  City 
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of  Macomb,  y(>  111.  49.    I  think  the  power  of  the  council  to 
require  a  bond  from  the  applicant  should  be  sustained. 

4.  It  is  claimed  that  the  provision  in  the  form  of  bond 
given  in  section  5  of  the  ordinance  for  the  observance  of  "  all 
other  ordinances  of  said  city"  is  illegal,  and  renders  subjwjt  of  or. 
the  entire  ordinance  void.  The  claim  is  put  upon  SSeeS.  *^"* 
a  literal  construction  of  the  provision.  If  this  were  the  proper 
construction,  I  should  not  deny  the  effect  contended  for.  A 
requirement  to  observe  all  other  ordinances  of  the  city  would 
be  unequal,  oppressive,  and  void ;  and  as  the  bond  required 
by  the  ordinance  in  this  instance  is  an  essential  part  of  the 
consideration  for  granting  the  license — as  much  so  as  the 
license  fee  itself — the  manifest  intention  of  its  framers  would 
be  violated  by  permitting  the  license  to  issue  on  any  other  or 
different  terms.  An  ordinance  thus  void  in  part  is  wholly 
void.  The  good  part  is  incapable  of  separation  from  the  bad. 
Austin  V,  Murray,  16  Pick.  121 ;  Warren  v.  Mayor,  etc.,  of 
Charlestown,  2  Gray,  84.  But  the  rule  of  construction  with 
reference  to  the  subject  of  the  ordinance  before  considered 
applies, here  with  equal  force.  The  subject  before  the  council 
being  the  licensing  of  bar-rooms  and  drinking-shops,  as  the 
title  as  well  as  the  body  of  the  ordinance  abundantly  shows, 
the  expression  "  all  other  ordinances  of  said  city*'  must  be  held 
to  mean  all  other  ordinances  on  that  subject,  and  therefore 
not  invalidating  the  ordinance.  State  v.  McGarry,  21  Wis. 
502. 

5.  The  validity  of  the  ordinance  is  also  assailed  on  the 
ground  that  its  requirements  as  to  the  qualifications  of  sure- 
ties are  unreasonable  and  oppressive.  Under  the  ordikakcbs 
power  to  restrain,  it  has  been  held  that  a  license  ^Ljffc'SS? 
fee  may  be  exacted.  Smith  v.  City  df  Madison,  7  o'«™™»- 
Ind.  86.  And  if  a  fee  may  be  required  under  this  power,  why 
not  a  bond  with  sureties  possessing  certain  prescribed  quali- 
fications ?  The  word  "  restrain,**  appearing  as  it  does  in  im- 
mediate association  with  the  word  "  regulate"  in  the  charter, 
must  be  accorded  some  additional  effect.  And  even  if  the 
requirements  as  to  qualifications  of  sureties  could  not  be  con- 
sidered as  justified  by  the  power  to  regulate,  it  is  by  no  means 
so  clear  that  they  cannot  be  sustained  under  the  power  to 
restrain.    Judgment  affirmed. 

Waldo,  J.,  dissenting ;  Lord,  J.,  concurring. 
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City  of  Tiffin 

V. 

Shawhan. 

(Advance  Case,  Ohio.    April  28, 1885.) 

A  court  of  equity  will  not  specifically  enforce  a  contract  to  purchase  land 
where  the  title  which  the  purchaser  would  acquire  would  be  doubtful  and 
unmarketable. 

The  mode  in  which  at  common  law  corporations  execute  deeds  is  by 
affixing  thereto  their  corporate  seal. 

By  §  1745,  Rev.  Stat,  of  Ohio,  the  Mayor  is  entrusted  with  the  custody 
and  use  of  the  corporate  seal ;  this  being  so,  and  the  proper  mode  of  exe- 
cuting a  deed  of  land  owned  by  the  corporation  being  by  affixing  the  seal 
of  the  corporation,  quaere,  can  the  corporation  empower  the  city  clerk  to 
make  a  valid  deed  of  corporate  real  property  ? 

Error  to  district  court,  Seneca  county. 

On  the  third  day  of  July,  1873,  Rezin  W.  Shawhan,  defend- 
ant in  error,  duly  conveyed  to  the  city  of  TiflBn,  for  city  park 
purposes,  about  six  acres  of  land  for  the  considerajtion  of 
$2680,  which  was  then  paid  him.  On  the  same  day,  Shawhan 
agreed  in  writing  with  the  city  that  he  would,  at  any  time 
within  two  years  from  the  first  day  of  July,  1873,  upon  receiv- 
ing a  reconveyance  of  the  same  land,  repay  to  the  city  the 
sum  of  $2680,  with  interest  at  8  per  cent  per  annum  from  the 
first  day  of  July,  1873;  and  that  the  right  to  reconvey  the 
lands  to  Shawhan  and  receive  repayment  therefor  from  him 
should  be  at  the  option  of  the  city  during  the  term  of  two 
years.  On  the  thirty-first  of  May,  1875,  the  council  of  the 
city  of  TiflBn  adopted  a  resolution  that  the  lands  so  conveyed 
to  the  city  by  Shawhan  be  reconveyed  to  him  by  the  city. 
Shawhan  was  promptly  notified  of  the  action  of  the  council. 
The  reconveyance  of  the  land  to  Shawhan  within  the  period 
limited  by  the  agreement  of  July  3,  1873,  was  mutually  waived 
by  the  parties.  On  the  nineteenth  day  of  July,  1875,  the  city 
council  duly  passed  an  ordinance  providing  for  the  reconvey- 
ance to  the  respective  grantors  of  three  tracts  of  land,  includ- 
ing that  conveyed  to  the  city  by  Shawhan.  By  this  ordinance 
it  was  ordained :  " .  .  .  Sec.  3.  That  the  city  of  Tiffin  does 
hereby  bargain  and  sell  to  Rezin  W.  Shawhan  the  lands  and 
tenements  described  as  follows:  [Description.]  Sec.  4.  That 
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the  city  clerk  of  said  city  is  hereby  authorized  and  directed 
to  make»  execute,  and  deliver  to  each  of  the  persons  named  in 
sections  one,  two,  and  three  of  this  ordinance  a  proper  deed 
of  conveyance,  under  the  corporate  seal  of  said  city,*for  the 
lands  so  by  them  severally  purchased  from  said  city."  On 
the  twenty-second  day  of  April,  1876,  Sylvester  J.  Kintz,  city 
clerk  of  TiflSn,  executed  a  writing  of  the  tenor  following: 

"  Know  all  men  by  these  presents ;  That,  whereas,  the  city 
council  of  the  city  of  Tiffin,  in  the  county  of  Seneca,  and  State 
of  Ohio,  on  the  nineteenth  day  of  July,  a.d.  1875,  duly  passed 
an  ordinance  of  said  city,  entitled  *  An  ordinance  to  authorize 
the  conveyance  of  certain  lands  therein  described,'  whereby 
said  city  council  bargained  and  sold  the  lands  and  tenements 
hereinafter  described  to  Rezin  W.  Shawhan  for  the  sum  of 
two  thousand  six  hundred  and  eighty  dollars  to  said  city,  then 
paid  by  said  Rezin  W.  Shawhan. 

**  And  whereas,  by  said  ordinance  of  said  city,  the  city  clerk 
of  said  city  was  authorized  and  directed  to  make,  execute,  and 
deliver  to  said  Rezin  W.  Shawhan  a  proper  deed  of  convey- 
ance of  said  lands : 

"  Now,  therefore,  I,  Sylvester  J.  Kintz,  city  clerk  of  the  city 
of  TiflSn,  by  virtue  of  the  powers  in  me  vested  by  said  ordi- 
nance, and  in  pursuance  thereof,  do  hereby  give,  grant,  bar- 
gain,  sell,  and  convey  unto  the  said  Rezin  W.  Shawhan,  his 
heirs  and  assigns  forever,  the  lands  and  tenements  described 
as  follows,  to  wit :  [Description.]  To  have  and  to  hold  the 
same,  to  him,  the  said  Rezin  W.  Shawhan,  his  heirs  and  assigns, 
forever. 

**  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
and  the  corporate  seal  of  said  city  of  TiflSn,  this  twenty-second 
day  of  April,  1876.  Sylvester  J.  Kintz, 

«  City  Clerk,  City  of  TiflSn.  [SealJ 
[City  clerk's  seal.] 

"  Executed  in  the  pY-esence  of 
"John  McCauley, 
"  S.  Dahm. 

"  The  State  of  Ohio,  Seneca  County — ss.: 

"  Before  me,  John  McCauley,  a  notary  public,  within  and 
for  said  county,  personally  came  Sylvester  J.  Kintz,  and  ac- 
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knowledged  the  signing  and  sealing  of  the  above  conveyance 
to  be  his  free  act  and  deed. 

"  Witness  my  hand  and  notarial  seal  this  twenty-second  day 
of  April,  1876.  "  John  McCauley, 

[Seal.]  "  Notary  Public,  Seneca  Co.,  O." 

This  instrument  was  promptly  tendered  to  Sbawhan,  of 
whom  the  repayment  of  the  money  agreed  upon  was  de- 
manded. Acceptance  and  payment  were  refused.  Thereupon 
the  city  commenced  her' action  in  the  court  of  common  pleas 
of  Seneca  county,  to  enforce  specific  performance  of  the  agree- 
ment of  July  3d,  for  the  reconveyance  of,  and  repayment  for, 
the  lands  in  question.  The  petition,  among  other  averments, 
alleges  "  that  the  plaintiff  tendered  to  the  defendant  a  recon- 
veyance of  said  lands,  and  demanded  repayment  of  said  sum 
of  money  ;"  and  further  avers  "  that  a  deed  for  the  said  lands 
and  tenements,  above  mentioned  and  described,  from  the  said 
plaintiff  to  the  said  defendant,  is  herewith  filed  and  tendered 
to  him."  The  tender  of  the  deed,  and  the  filing  of  it  with  the 
petition,  are  not  denied  by  the  answer.  The  cause  was  ap- 
pealed  to  the  district  court,  which,  upon  the  issues  joined, 
found  the  equities  with  the  defendant,  Shawhan,  and  decreed 
accordingly,  expressly  remanding  the  parties  to  their  legal 
remedies.  The  bill  of  exceptions  taken  at  the  trial  shows  that 
the  deed,  which  was  tendered  to  the  defendant  and  filed  with 
the  petition  (a  copy  of  which  is  given  above),  was  oflFered  in 
evidence  by  the  plaintiff,  received  without  objection,  and 
made  part  of  the  bill  of  exceptions.  The  foregoing  statement 
sufiiciently  presents  the  questions  which  the  court  deem  im- 
portant to  the  disposition  of  the  case.  The  present  proceed- 
ing is  prosecuted  to  reverse  the  judgment  of  the  district  court. 

Perry  M.  Adams,  city  solicitor,  for  plaintiflF  in  error. 

James  Pillars  and  N.  L,  Brewer  for  defendant  in  error. 

Owen,  J. — i.  By  the  conveyance  from  Shawhan  to  the  city, 
validitt  of  the  latter  was  invested  with  the  title  to  the  lands  in 
SrasTioN^  "  question.  The  city  had  ample  capacity  to  reconvey 
the  same  lands  to  Shawhan.  If  the  deed  which  was  tendered  to 
him  was  such  an  instrument  as  could  reinvest  him  with  his 
former  title,  unclouded  by  substantial  doubt  of  the  validity  of 
the  conveyance,  the  plaintiff  was  entitled  to  the  relief  prayed 


Digitized  by 


Google 


CITY   OF  TIFFIN  V.  SHAWHAN.  559 

for,  and  there  was  error  in  refusing  it.  If  it  be  suggested  that 
the  defendant  admitted  that  the  deed  tendered  to  him  was 
sufficent  to  pass  the  title  of  the  land  to  him,  by  failing  to  deny 
the  averments  of  the  petition  that  the  plaintiff  "  tendered  a 
reconveyance  of  the  lands  to  the  defendant,"  and  that  the  deed 
so  tendered  "  is  herewith  filed  and  tendered  to  defendant,"  the 
obvious  answer  is  that  the  plaintiff,  having  presented  the  deed 
itself  with  the  petition  (to  keep  good  the  tender),  expressly 
invoked  the  judgment  of  the  court  upon  its  sufl5ciency.  If  the 
plaintiff  had  simply  averred  a  tender  of  the  reconveyance  of 
the  land,  and  the  defendant  had  admitted  it,  there  would  have 
been  force  in  the  suggestion.  As  it  is,  the  issue  rests  as  upon 
the  express  admission  of  the  defendant  that  the  deed  filed  with 
the  petition  was  tendered  to  him.  How  could  he  better  raise 
the  issue  than  to  urge  at  the  hearing,  as  he  did,  that  the  deed 
was  not  sufficient  to  pass  title  ?  But  the  plaintiff  offered  this 
deed  in  evidence,  it  was  received  without  objection,  and  a 
true  copy  of  it  is  marked  **  C,"  and  made  a  part  of  the  bill  of 
exceptions.  It  is  given  in  the  foregoing  statement  of  the  case. 
It  ought  to  be  sufficient,  however,  to  say  that  the  plaintiff  did 
not  and  does  not  make  this  question,  but,  on  the  contrary,  all 
controversy  is  set  at  rest  by  the  statement  in  the  brief  of 
plaintiff's  counsel  that  "  a  true  copy  of  the  original  deed  ten- 
dered to  the  defendant  will  be  found  in  the  printed  record  in 
page  twenty-five  marked  *  C*  This  deed  was  deposited  with 
the  clerk,  and,  when  the  case  was  appealed,  could  not,  for 
some  time,  be  found,  but  was  afterwards  found,  and  put  in 
evidence  on  the  last  trial  of  this  case,  without  objection,  but 
in  argument  to  the  court  the  defendant's  counsel  claimed  that 
it  was  not  the  deed  of  the  city,  but  that  of  Mr.  S.  J.  Kintz." 

As  this  deed  must  have  entered  into  the  consideration  of 
the  court  below  as  one  of  the  facts  of  the  case,  it  is  not  easy 
to  see  how  this  court  could  review  its  action  with  the  bill  of 
exceptions  silent  upon  this  subject.  This  deed  and  its  suffi- 
ciency were  treated  by  the  parties  as  involved  in  the  issues, 
and  it  is  now  too  late  to  contend  that  they  were  not  in  issue. 
Woodward  v.  Sloan,  27  Ohio  St.  592.  In  this  case  it  was  held 
that  where  facts  alleged  in  an  answer  are  not  denied  in  the 
reply,  and  the  case  proceeds  to  trial  upon  the  evidence  as  if 
such  facts  were  denied,  without  objection  or  exception  until 
after  the  judgment  of  the  court  of  common  pleas  is  affirmed 
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by  the  district  court,  the  judgment  will  not  be  reversed  on  the 
ground  that  the  answer  was  not  denied  in  the  reply. 

2.  As  already  stated,  the  right  of  the  city  to  ask  a  specific 
performance,  and  hence  the  disposition  of  this  case,  rests  upon 
lSSIIi«-D™  ^^^  validity  of  this  deed,  or  its  sufl&ciency  to  pass 
SJcSSSSo.^  '^  to  Shawhan  a  good,  marketable  title  to  the  land. 
The  duty  of  a  court  to  decree  specific  performance  of  a  con- 
tract cannot  be  determined  by  any  iron  rule,  but  depends 
upon  the  peculiar  facts  and  equitable  considerations  of  each 
case,  and  rests  in  the  sound  discretion  of  the  court,  guided  and 
regelated,  so  far  as  may  be,  in  the  exercise  of  that  discretion 
by  precedent  and  established  practice.  Port  Clinton  R.  R. 
Co.  V.  Cleveland  &  T.  R.  R.  Co.,  13  Ohio  St.  549;  Williard  v. 
Tayloe,  8  Wall.  557;  Waters  v.  Howard,  i  Md.  Ch.  112; 
Ewing  V.  Beauchamp,  6  B.  Mon.  426;  3  Pars.  Cont  *3S2;  2 
Story,  Eq.,  §  724;  3  Pom.  Eq.  446. 

If  a  contract  for  the  conveyance  of  real  estate  is  in  all  re- 
spects fair  and  free  from  ambiguity,  and  its  execution  accord- 
lilS^'  cow-  ^^S  ^^  *^^  prayer  of  the  vendor  will  vest  a  market- 
ME."^  "■  able  title  in  the  purchaser,  it  is  as  much  a  matter 
of  course  for  a  court  of  equity  to  decree  specific  performance 
of  it  as  it  is  for  a  court  of  law  to  award  damages  for  its 
breach.  St.  Paul  Division  v.  Brown,  9  Minn.  151  (Gil.  141); 
King  V.  Hamilton,  4  Pet.  311 ;  Greenaway  v.  Adams,  12  Ves. 
Jr.  395;  3  Pom.  Eq.  §  1404;  5  Waite,  Ac.  &  Def.  765.  If, 
however,  the  specific  performance  of  a  contract  would  be 
harsh  and  oppressive,  or  would  leave  the  purchaser  with  a 
doubtful  and  unmarketable  title,  the  court,  in  the  exercise  of 
its  discretion,  will  refuse  to  decree  its  performance,  but  leave 
the  parties  to  their  legal  remedies.  The  rule  is  fundamental 
that  the  purchaser  will  not  be  compelled  to  accept  a  doubt 
ful  title.  Ludlow  v.  O'Neil,  29  Ohio  St.  182 ;  Wilson  v.  Tap- 
pan,  6  Ohio,  172;  Richmond  v.  Gray,  3  Allen,  27;  Watts  v. 
Waddle,  i  McLean,  200 ;  Bates  v.  Delavan,  5  Paige,  Ch.  299 ; 
Fry,  Spec.  Perf.  §  576  et  seq,;  Powell  v.  Conant,  33  Mich. 
396 ;  Vreeland  v.  Blauvelt,  23  N.  J.  Eq.  483 ;  Stapylton  v. 
Scott,  16  Ves.  Jr.  272;  Willcox  v.  Bellaers,  13  Eng.  Ch.  (i 
Turn.  &  R.)  495 ;  Adams,  Eq.  *84.  The  reason  of  this  rule 
applies  with  equal  force  where  the  doubt  proceeds  from  the 
form  of  the  conveyance  tendered,  as  from  the  title  of  the 
vendor.  The  effect  upon  the  title  of  the  purchaser  is  the 
same  in  either  case. 
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3.  The  foregoing  considerations  invite  inquiry  into  the 
form  and  eflfect  of  the  deed  by  which  the  city  of  Tiffin  under- 
took to  convey  this  land  to  Shawhan.  There  is  no  general 
statute  in  this  State  directing  the  form  or  manner  dbkdb  of  cor- 
of  execution  of  deeds  by  corporations.  "The  howmtcu™. 
mode  in  which  at  common  law  corporations  aggregate  exe- 
cute deeds  is  by  aflfixing  thereto  their  corporate  seal,  i  Bl. 
Comm.  475;  i  Pars.  Cont-  140,  141;  3  Sugd.  Vend.  &  Pur. 
353;  Ang.  &  A.  Corp.  268;  [Clark  v.  Farmers'  W.  Manuf'g 
Co.]  15  Wend.  258.**  Scott  J.,  in  Sheehan  v,  Davis,  17  Ohio 
St.  581.  This  proposition  is  also  strongly  supported  by  the 
following  authorities,  relating  chiefly  to  the  subject  of  con- 
veyances by  public  corporations;  De  Zeng  v.  Beekman^  2 
Hill,  489;  Kinzie  v.  Trustees  of  Chicago,  2  Scam.  187;  City 
of  San  Antonio  v.  Gould,  34  Tex.  jy.  It  is  said,  in  this  case, 
by  Walker,  J.:  "A  broad  distinction  is  kept  up  through  the 
authorities  between  trading  and  municipal  corporations ;  the 
former  are  permitted  to  do  many  things  in  the  way  of  simple 
contracts  without  the  common  seal  of  the  corporation,  which 
municipal  corporations  are  not  allowed  to  do." 

At  common  law,  the  signature  of  a  corporation  is  its  cor- 
porate  seal.  Doe  v,  Hogg,  4  Bos.  &  P.  306 ;  Gordon  v.  Pres- 
ton, I  Watts,  385;  Frankfort  Bank  v.  Anderson,  3  A.  K. 
Marsh.  932;  Beckwith  v.  Windsor  Manufg  Co.,  14  Conn. 
594.  Regarding  the  form  of  conveyances  by  municipal  cor- 
porations, it  is  said  by  Dillon  (Mun.  Corp.  §  578):  "Convey- 
ances of  real  estate  should,  in  general,  be  executed  in  the 
corporate  name  and  under  the  corporate  seal."  In  the  case 
at  bar,  the  deed  is  neither  in  the  corporate  name  of  the  city 
nor  under  its  corporate  seal.  The  granting  clause  of  the 
deed  is  in  these  words:  "Now,  therefore,  I,  Sylvester  J. 
Kintz,  city  clerk  of  the  city  of  Tiffin,  by  virtue  of  the  powers 
in  me  vested  by  said  ordinance,  and  in  pursuance  thereof,  do 
hereby  give,  grant,  bargain,  sell,  and  convey  unto  the  said 
Rezin  W.  Shawhan,  his  heirs  and  assigns  forever,  the  lands 
and  tenements  described  as  follows,"  etc.  The  deed  is  signed 
by  "  Sylvester  J.  Kintz,  city  clerk,  city  of  Tifl5n,"  who  affixes 
his  own  private  scroll-seal,  and  the  seal  of  the  "  city  clerk  of 
Tiffin,  Ohio." 

It  is  maintained,  however,  in  behalf  of  the  city,  that,  as  the 
statutes  do  not  prescribe  the  form  of  conveyance  by  the 
9  Cor.  Cas.— 36 
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city,  it  was  competent  for  the  city,  by  its  council,  to  pre- 
scribe by  ordinance  how  the  conveyance  should  be  made. 
Section  4  of  the  ordinance  relied  upon  directs  "  that  the  city- 
clerk  of  said  city  is  hereby  authorized  and  directed  to  make, 
execute,  and  deliver  ...  a  proper  deed  of  conveyance, 
under  the  corporate  seal  of  said  city."  Whether  the  city 
could  lawfully  invest  her  clerk  with  power  to  make  a  con 
veyance  under  her  corporate  seal  is  a  question  which  we  are 
not  called  upon  to  determine.  It  would  seem,  however,  to 
be  a  question  of  sufl&cient  doubt  to  call  for  the  application  o 
the  rule  already  announced,  and  justify  the  court  below  in 
refusing  to  compel  the  defendant  to  accept  the  deed  tendered 
him. 

By  immemorial  usage,  if  not,  indeed,  by  our  statutes,  the 
mayor  of  a  municipal  corporation  is  its  chief  administrative 
i>uTiw  o»  and  executive  officer,  i  Dill.  Mun.  Corp.  208. 
Sued*  *^"'°*'  To  him  is  confided  the  custody  and  use  of  its  cor- 
porate seal.  Rev.  St.  §  1745  provide  that  the  mayor  "shall 
be  furnished  by  council  with  the  corporate  seal  of  the  cor- 
poration, in  the  centre  of  which  shall  be  the  words  *  mayor 

of  the  city  of  ,'  or  *  mayor  of  the  village  of  ,'  as 

the  case  may  be."  Section  1746  provides  that  the  mayor 
"  shall  sign  all  commissions,  licenses,  and  permits  granted  by 
authority  of  the  council,  or  authorized  by  this  title,  and  such 
other  instruments  as,  by  law  or  ordinance,  may  require  his 
certificate."  Section  1764  provides  that  "the  city  council 
shall  cause  to  be  provided  for  the  clerk's  office  a  seal,  in  the 
centre  of  which  shall  be  the  name  of  the  corporation,  and 
around  the  margin  the  words  'city  clerk,*  or,  in  case  of  a 
village,  the  words  *  corporation  clerk  ;*  which  shall  be  affixed 
to  all  transcripts,  orders,  certificates,  or  other  papers  which 
it  may  be  necessary  or  proper  to  authenticate."  The  respeo 
tive  functions  of  the  mayor  and  clerk,  in  these  respects, 
would  seem  to  be  clearly  defined  by  these  provisions.  To 
the  mayor  is  confided  the  "  corporate  seal  of  the  corpora- 
tion ;"  to  the  clerk,  the  seal  of  his  office.  To  the  mayor  is 
confided  the  execution  of  such  writings  as  the  corporation 
may  be  called  upon  to  issue ;  to  the  clerk,  the  authentication 
of  such  papers  as  may  require  it.  We  cannot  suppose  that 
it  was  ever  intended  or  contemplated  that  the  use  of  the 
mayor's  seal,  which  is  the  corporate  seal,  should  be  intrusted 
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to  the  clerk,  who  is  provided  with  a  seal  peculiar  to  his 
office. 

If,  however,  we  should  go  to  the  extreme  of  holding  that 
it  was  competent  for  the  council  to  authorize  the  city  clerk 
to  execute  a  conveyance  in  behalf  of  the  city,  under  its  cor- 
porate seal,  we  encounter  another  principle  which  suggests 
grave  doubt  of  the  validity  of  this  conveyance.  It  is  that 
the  execution  of  a  power  to  convey  land  by  public  officers 
must  be  in  strict  pursuance  of  the  power,  or  no  title  is  con- 
veyed.    Osborne  v.  Tunis,  25  N.  J.  Laws,  634. 

The  authority  conferred  upon  the  city  clerk  by  the  ordi- 
nance was  to  execute  "  a  proper  deed  of  conveyance  under 
the  corporate  seal  of  said  city."  Even  this  authority,  doubt- 
ful at  best,  was  not  pursued  by  the  clerk.  While  too  great 
nicety  and  formality  ought  not  to  be  exacted  in  the  execu- 
tion of  title-deeds,  yet  the  highest  considerations  of  public 
policy  demand  that  the  certainty  and  stability  of  the  tenures 
by  which  our  people  hold  their  lands  be  not  placed  in  peril 
by  encouraging  and  enforcing  forms  and  modes  of  convey- 
ance so  doubtful  and  equivocal  as  that  now  caHed  in  ques- 
tion. When  the  sufficiency  of  this  deed  was  challenged,  as 
counsel  for  plaintiff  informs  us  it  was,  it  was  not  too  late  for 
the  plaintiff  to  supply  a  valid  deed ;  but  it  saw  fit  to  rest  its 
case  upon  the  deed  tendered,  and  invoked  the  action  of  the 
court  upon  its  c^se  as  made. 

This  deed  is  worse  than  doubtful.  It  is  invalid,  and  in- 
effectual to  pass  the  title  of  these  lands  from  the  city  of  Tiffin 
to  Shawhan.  The  court  below  very  properly  ex-  crrr  clewcb 
ercised  its  discretion  in  refusing  to  compel  its  ac-  ?IS>.""^  ™' 
ceptance  by  the  defendant.  Whether  the  city  is  concluded 
by  this  judgment  from  still  tendering  a  sufficient  deed  and 
demanding  performance  of  defendant,  we  are  not  called  upon 
to  determine. 

Judgment  affirmed. 

McIlvaine,  C.  J.  (dissenting). — It  appears  to  me  that  the 
judgment  of  the  District  Court  should  be  reversed.  The 
action  was  to  enforce  the  specific  performance  of  a  contract 
brought  by  the  city  of  Tiffin  against  Shawhan.  The  city 
had  purchased  from  Shawhan  a  tract  of  land,  had  paid  the 
purchase-money,  and  received  a  conveyance.    By  the  con- 
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tract  of  sale  Shawhan  had  stipulated  to  repay  the  purchase 
facw.  money,  with  interest,  to  the  city  upon  the  recon- 

veyance to  him  of  said  lands  before  the  first  of  July,  1875. 
Before  the  expiration  of  the  time  limited,  the  city  determined 
to  reconvey  the  land  and  insist  on  the  repayment  of  the 
money.  The  city,  having  given  notice  to  Shawhan  of  its 
determination,  at  the  request  of  Shawhan,  and  for  his  benefit, 
delayed  the  reconveyance  of  the  land  and  the  repayment  of 
the  money  until  April  i,  1876, 

The  defendant  by  his  answer  admitted  the  making  of  the 
contract,  but  denied  that  the  time  for  reconveyance  of  the 
land  or  repayment  of  the  money  was  delayed  until  April  i, 
1876,  at  his  request.  The  answer  further  set  forth  "that  in 
and  by  terms  of  said  contract,  as  set  forth  in  said  petition, 
the  said  city  of  Tiffin,  Ohio,  had  the  option  to  reconvey  said 
property  to  this  defendant,  and  insist  on  the  repayment  of 
said  sum  of  money."  But  this  defendant  avers  "  that  the 
city  of  Tiffin  did  not  at  or  prior  to  the  said  first  day  of  July, 
187s,  or  within  a  reasonable  time  thereafter,  oflfer  or  tender 
to  this  defendant  a  reconveyance  of  said  property,  or  seek  to 

enforce  the  said  contract,  and  not  until  the day  of  April, 

1876,  when  said  property  had  largely  decreased  in  value." 

By  an  amendment  to  the  answer  the  defendant  averred 
certain  new  matter  which  need  not  be  here  stated.  These 
averments  were  denied  by  reply.  On  the  trial  of  the  cause 
in  the  District  .Court,  where  it  had  been  taken  by  appeal,  the 
equities  of  the  case  were  found  for  defendant,  and  judgment 
accordingly.  The  testimony  is  all  set  forth  in  a  bill  of  ex- 
ceptions. 

It  is  evident  from  the  record  that  the  finding  and  judg- 
ment in  the  court  below  was  founded  on  the  ground  that  the 
original  purchase  by  the  city  was  for  an  unauthorized  pur- 
pose,  and  therefore  the  relief  prayed  for  in  the  petition  could 
not  be  granted  in  this  action.  The  case  was  dismissed  with- 
out prejudice  to  another  form  of  action. 

On  consideration  of  the  case  in  this  court,  I  understand 
that  the  court  is  unanimous  in  the  conclusion  that  the  testi- 
mony clearly  shows  that  the  delay  in  tendering  a  reconvey- 
ance of  the  land  to  Shawhan  until  April  i,  1876,  was  at  his 
request,  and  also  that  the  issue  made  by  the  amendment  to 
defendant's  answer,  and  the  reply  thereto,  was  wholly  im- 
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material.  Upon  consideration  of  these  questions  the  judg- 
ment below  was  cleariy  erroneous.  There  appears,  how- 
«ver,  in  the  bill  of  exceptions  a  copy  of  the  deed  purporting* 
to  be  a  reconveyance  of  the  land  to  Shawhan,  delivered  by 
the  city  to  Shawhan,  on  April  i,  1876.  This  deed  does  not 
purport  to  be  a  conveyance  by  the  city  to  Shawhan,  but  a 
conveyance  by  one  Kintz,  who  executed  the  same  as  city 
clerk.  The  seal  of  the  city  is  not  attached  to  the  deed,  but 
the  seal  of  the  city  clerk  is  attached. 

For  the  purposes  of  this  case  I  concede  that  such  deed 
would  not  be  sufficient  to  transfer  the  title  from  the  city  to 
Shawhan,  and  was  not  such  a  deed  as  the  city  was  bound  to 
tender.  The  city  clerk  had  been  duly  authorized  to  execute 
a  proper  and  sufficient  deed  of  the  city;  but  admitting  that 
he  had  failed  to  do  so,  as  far  as  the  record  shows,  my  point 
is  that  the  judgment  should,  nevertheless,  be  reversed  for 
errors  heretofore  stated.  The  court,  however,  sustains  it, 
solely  on  the  ground  that  the  deed,  of  which  this  purports  to 
be  a  copy,  was  not  sufficient  to  reconvey  the  title 
from  the  city  to  Shawhan.    Under  the  state  of  the  "^tbd. 

pleadings  set  forth  in  this  record,  there  was  no  issue  as  to 
the  fact  of  reconveyance.  The  plaintiflF  had  averred  the 
tender  of  a  sufficient  deed  of  reconveyance  on  the  first  of 
April,  1876.  The  defendant  had  admitted  the  averment  to 
be  true.  The  plaintiflf  was  not  called  upon  to  oflFer  any  proof. 
No  such  question  of  fact  was  raised  by  the  pleadings.  No 
such  question,  outside  pleadings,  was  submitted  to  the  court 
below,  or  passed  upon  by  the  court.  True,  a  copy  of  the 
supposed  deed  is  found  in  the  bill  of  exceptions.  But  it  has 
no  legal  significance  there.  It  is  said  that  it  was  offered  by 
the  plaintiff  in  error ;  at  least,  there  was  no  objection  to  it. 
Suppose  it  be  so,  that  does  not  give  it  legal  significance.  I 
may  suppose  that  the  history  of  the  United  States  was  found 
in  a  bill  of  exceptions,  offered  by  the  plaintiff,  or  without  his 
objection ;  such  exhibit  does  not  change  the  law  or  the  legal 
effect  of  the  issue. 

In  my  opinion,  the  judgment  should  not  be  affirmed  on  the 
ground  stated.  The  judgment  of  the  District  Court  is  now 
conclusive  between  the  parties.  No  opportunity  is  now 
g^ven  to  the  plaintiff  to  show  that  a  proper  and  legal  convey- 
ance was  tendered  the  defendant,  as  he  has  admitted  was 
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done.     If  the  defendant  desires  to  rely  on  this  defence,  no 
opportunity  is  given  the  plaintiff  to  correct  the  mistake  if  it 
be  one.     I  think  the  case  should  have  been  sent  back  for 
further  proceedings. 
Johnson,  J.,  concurred  in  the  dissent 

What  Constitutes  a  Valid  Execution  of  a  Deed  by  a  Corpora- 
tion.— In  the  absence  of  statutory  provisions,  the  only  formalities  neces- 
sary to  the  valid  execution  of  a  dc«d  by  a  corporation  are  sealing  with  the 
corporate  seal  and  delivery.  It  is  usual  to  sign  the  name  of  the  corpora- 
tion. Ang.  &  Ames  Corp.,  §  225 ;  Flint  v,  Clinton  Co.,  12  N.  H.  430.  433, 
But  it  is  not  necessary  that  the  name  of  the  corporation  should  be  signed. 
Ang.  &  Ames  Corp.,  §  225 ;  Cooch  v,  Goodman,  2  Q.  B.  580 ;  Osborne  v. 
Tunis,  I  Dutch.  (N.  J.)  633, 661.  In  some  States  a  signing  of  the  corporate 
name  is  required  by  statute.  Isham  v,  Bennington  Iron  Co.,  19  Vt.  251, 
252. 

A  Delivery  not  Necessary  to  the  Validity  of  a  Deed  of  a  Corpo- 
ration.— It  is  said  that  a  delivery  of  a  deed  by  a  corporation  is  not  neces- 
sary to  its  valid  execution.  The  deed  is  said  to  be  perfected  by  affixing 
the  corporate  seal,  unless  it  affirmatively  appears  that  it  was  the  intention 
of  the  corporation  that  the  deed  should  not  take  effect  at  and  from  the 
time  of  sealing.    Angell  &  Ames  Corp.,  §  227  (and  cases  cited). 

A  Sealing  by  a  Corporation  with  a  Seal  not  its  Ordinary  Cor- 
porate Seal  is  Valid. — A  corporation,  like  an  individual,  may,  in  the 
absence  of  statutory  provisions  to  the  contrary,  adopt  any  seal  it  sees  fit 
with  which  to  seal  its  deed.  Mill  Dam  Foundry  t/.  Hovey,  21  Pick.  417, 
428 ;  Tenney  v.  Lumber  Company,  43  N.  H.  343,  354 ;  Phillips  z/.  Coffee. 
17  111.  154. 

Where  the  deed  is  proved  to  have  been  signed  by  one  who  was  an  agent 
of  the  corporation  at  the  time,  and  the  corporate  seal  attached,  the  au- 
thority of  the  agent  signing  to  affix  the  seal  is  presumed  in  the  absence  of 
evidence  to  the  contrary.  Flint  v.  Clinton  Co.,  supra;  Eyster  v.  Gaff,  2 
Colo.  T.  228;  Blackshire  v,  Iowa  Homestead  Co.,  39  Iowa,  624;  Morris  v, 
Keil,  20  Minn.  531 ;  Ang.  &  Ames  Corp.,  §  1224. 

Even  where  the  seal  attached  is  not  proved  to  be  the  corporate  seal, 
proof  of  the  signature  of  the  officer  or  agent  purporting  to  affix  the  seal 
or  proof  of  the  signature  of  the  officer  or  agent  of  the  corporation  oppo- 
site whose  name  the  seal  is  attached,  is  presumptive  evidence  that  the 
seal  is  the  corporate  seal.  Mill  Dam  Foundry  v,  Hovey,  supra ;  Flint  v, 
Clinton  Co.,  supra. 

Where  the  deed  is  not  signed  or  the  seal  attested  by  an  officer  or  agent 
of  the  corporation,  or  the  signature  of  such  officer  or  agent  is  not  proved, 
the  seal  of  the  corporation  must  be  proved.  Foster  v,  Shaw,  7  Serg.  &  R. 
(Pa.)  156;  Jackson  v,  Pratt,  10  John  (N.  Y.)  381;  Den  v,  Vreelandt,  2 
Hals.  (N.  J.)  351 ;  Morris  v.  Thompson,  8  T.  R.  303 ;  Bank  of  England  v. 
Chambers,  4  Ad.  &  E.  412 ;  Farmers  and  Mechanics'  Tump.  Co.  v.  McCul- 
lough,  25  Pa.  St.  303.    It  seems  that  where  the  deed  purports  to  be  sealed 
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with  the  corporate  seal,  the  seal  may  be  proved  by  one  who  knows  the  im- 
pression of  the  corporate  seal.    Foster  v,  Shaw,  supra. 

In  an  action  of  covenant  for  rent,  the  defendant  asked  for  a  nonsuit  on 
the  ground  that  the  plaintiff,  the  city  council  of  Charleston,  had  not  exe- 
cuted the  lease.  The  attestation  clause  of  the  lease  was  as  follows :  "  In 
witness  whereof,  the  said  parties  to  these  presents  have  hereunto  set  their 
hands  and  seals,  this  17th  day  of  June,  1844,  and  the  said  the  city  council 
of  Charleston  have  hereto  set  their  corporate  seal  attested  by  the  mayor. 

her 
"  Jane  x  Moorhead.    [L.S.] 
mark 

"J.  Schnierlie,  Mayor.    [l.s.]" 

The  deed  was  admitted  in  evidence  without  objection  by  defendant,  but 
defendant  afterward  moved  for  a  nonsuit  on  the  ground  that  the  corporate 
seal  was  not  proved.  It  was  held  that  the  lease  having  been  proved  by 
the  subscribing  witnesses,  without  objection,  and  purporting  to  be  attested 
by  the  mayor  and  common  seal,  there  was  evidence  to  lay  the  case  before 
a  jury,  and  the  nonsuit  was  properly  overruled.  City  Council  z/.  Moor- 
head, 2  Rich.  (S.  C),  430. 

An  Agent  of  the  Corporation  to  Affix  the  Corporate  Seal 

NEED  NOT  BE  APPOINTED  BY  SEALED   INSTRUMENT. — "  The  COmmon-laW 

rule,  with  regard  to  natural  persons,  that  an  agent,  to  bind  his  principal 
by  deed,  must  be  empowered  by  deed  himself,  cannot,  in  the  nature  of 
things,  be  applied  to  corporations  aggregate.  These  beings  of  mere  legal 
existence,  and  their  board,  as  such,  are,  literally  speaking,  incapable  of  per- 
sonal act.  They  direct  or  assent  by  vote ;  but  their  most  immediate  mode 
of  action  must  be  by  agents.  If  the  corporation  or  its  representative,  the 
board,  can  assent  primarily  by  vote  alone  to  say  that  it  could  constitute 
an  agent  to  make  a  deed  only  by  deed  would  be  to  say  that  it  could  con- 
stitute no  such  agent  whatever ;  for,  after  all,  who  could  seal  the  power  of 
attorney  but  one  empowered  by  vote  ?"  Hopkins  v.  Gallatin  Turnpike 
Co..  4  Hump.  (Tenn.)  403.  See  also  Beckwith  z/.  Windsor  Mfg.  Co.,  14 
Conn.  603;  Burr  v.  McDonald,  3  Gratt.  (Va.)  215 ;  Morawetz  Priv.  Corp., 
§  168. 

A  Deed  Sealed  by  an  Authorized  Officer  or  Agent  of  the  Cor- 
poration WITH  THE  Private  Seal  of  such  Officer  is  not  the  Deed 
OF  the  Corporation.— In  order  that  a  deed  may  be  that  of  the  corpora- 
tion, the  corporate  seal,  or  a  seal  adopted  by  and  for  the  corporation,  must 
be  affixed  by  some  duly  authorized  officer  or  agent.  If  such  duly  authorized 
officer  affixes,  not  the  regular  corporate  seal  or  one  adopted  for  the  occasion, 
but  his  own  private  seal,  the  deed  will  not  be  the  deed  of  the  corporation. 
Colburn  v,  Ellenwood,  4  N.  H.  99 ;  Damon  v,  Granby,  2  Pick.  (Mass.),  345 ; 
Mitchell  V.  St.  Andrew's  Bay  Land  Co.,  4  Fla.  200;  Bank  of  Metropolis  v, 
Guttschlick,  14  Pet.  (U.  S.  Supr.  Ct.)  19;  Regents  of  Univ.  2/.  Detroit,  etc., 
Soc.,  12  Mich.  138. 

In  Brinley  v,  Mann,  2  Cush.  (Mass.)  337,  the  deed  was  as  follows: 
*'  Know  all  men  by  these  presents,  that  the  New  England  Silk  Company,  a 
corporation  legally  established  by  C.  C,  their  treasurer,  etc. 
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"In  witness  whereof.  I,  the  said  C.  C,  in  behalf  of  said  company,  and 
as  their  treasurer,  have  hereunto  set  my  hand  and  seal,  this,"  etc.  (Signed 
and  sealed.)    **  C.  C,  treasurer  of  New  England  Silk  Co." 

It  was  held  that  this  instrument  was  not  the  deed  of  the  corporation, 
because  not  sealed  in  the  name  of  the  corporation  and  with  the  corporate 
seal. 

In  Tenney  v.  Lumber  Company,  43  N.  H.  343.  the  deed  was  as  follows : 
"  Know  all  by  these  presents,  that  we,  the  E.  W.  Lumber  Co.,  a  firm  doing 
business  under  an  act  of  incorporation,  etc. 

**  In  witness  whereof  we  have  hereunto  set  our  hands  and  seals,  etc 
[Seal]  "  D.  C.  F.,  President  of  E.  W.  LumJ>er  Co. 

[Seal]  "  E.  S.  C,  Treasurer  of  E.  W.  Lumber  Co." 

It  was  held  that  the  concluding  clause  "  in  witness  whereof,"  etc,  must 
be  construed  as  the  language  of  the  company,  "  we.  the  company,  set  our 
seals,"  in  order  to  give  effect  to  the  intention  of  the  parties,  that  the  in- 
strument in  question  was  to  be  the  deed  of  the  corporation.  See  also  Mill 
Dam  Foundry  v,  Hovey,  supra. 


Strong 

V. 

District  of  Columbia. 

{Advance  Case,  District  of  Columbia,     Oct,  5,  1885.) 

When  under  a  stipulation  referees  certify  and  return  into  court,  with 
their  award,  all  findings  of  law  and  fact,  and  also  all  the  evidence,  the  court 
may  set  aside  the  award  for  patent  mistakes  of  law  or  fact,  but  will  not 
set  it  aside  for  error  in  fact,  unless  the  finding  of  fact  is  clearly  contrary 
to  the  weight  of  evidence. 

Promises  by  individual  members  of  a  municipal  board  to  pay  existing 
debts  of  the  board,  made  at  different  times  and  places,  and  without  that 
joint  official  deliberation  for  which  the  law  provides,  are  not  binding  upon 
the  municipality. 

A  contracted  with  a  municipal  board  to  do  certain  works.  The  terras 
of  the  contract  provided  for  monthly  payments  as  the  work  prog^ressed, 
but,  the  municipality  being  unable  to  make  these  payments,  the  contractor 
was  advised  by  certain  members  of  the  Board  acting  as  individuals  to  raise 
the  necessary  funds  to  proceed  with  the  work  on  his  own  notes  of  hand, 
secured  by  certificates  issued  to  him  by  the  Auditor  of  the  Board.  This 
was  accordingly  done,  and  the  certificates  pledged  were  indorsed  by  A  in 
blank,  and  delivered  to  pledgees.  A  also  sold  a  large  number  of  the  cer- 
tificates outright.  These  certificates  were  all  paid  by  the  municipal  cor- 
poration. A  sought  to  recover  of  the  corporation  the  difference  between 
the  face  value  of  the  pledged  certificates  and  the  amount  for  which  they 
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were  pledged.  Held,  that  A,  having  by  indorsement  and  delivery  of  pos- 
session, invested  pledgees  with  apparent  authority  to  collect  the  certificates* 
it  was  his  duty  to  notify  the  makers  of  the  certificates  of  any  reasons  why 
the  certificates  should  not  be  paid  to  the  holders  thereof,  and  that,  in 
absence  of  such  notification,  the  makers  were  justified  in  paying  the 
amount  of  the  certificates  to  said  holders. 

Where  there  were  numerous  items  in  an  award,  and  the  evidence  in 
relation  to  them  was  voluminous,  it  was  held  that,  some  of  the  items 
being  wrongly  allowed,  the  court  would  not  undertake  to  revise  the  whole 
award  and  give  judgment  for  the  proper  amount,  but  would  vacate  the 
entire  award. 

Action  at  law  to  recover  for  work  done  during  the  years 
1872-73,  under  a  number  of  written  contracts  executed  by  the 
Board  of  Public  Works  of  the  District  of  Columbia,  and  also 
for  work  claimed  to  have  been  done  outside  of  these  contracts, 
but  arising  therefrom,  which  work  was  performed  under 
written  or  verbal  orders  from  niembers  of  the  Board  of. 
Public  Works  or  some  of  its  officers.  The  declaration  con- 
tained substantially  the  common  counts;  the  defendant 
pleaded  a  general  denial  and  several  special  pleas,  among 
which  was  one  of  payment  After  issue  joined  and  several 
ineffectual  trials,  the  action  was  referred  by  a  stipulation  of 
the  parties  to  three  referees.  By  virtue  of  this  stipulation 
the  case  was  heard  by  the  referees,  and  an  award  made  and 
filed  in  accordance  therewith  in  favor  of  the  plaintiff  for  the 
sum  of  $234,798.48. 

From  such  of  the  findings  of  fact  by  the  referees  as  are 
material  to  the  case,  it  appears  that  the  contracts  sued  on  were 
ten  in  number  and  were  all  substantially  the  same  in  character, 
being  printed  forms  containing  blank  spaces  filled  in  with  the 
specific  terms  agreed  upon  between  the  parties.  A  material 
provision  of  all  these  contracts  was  that  partial  payments  in 
monthly  instalments  should  be  made  as  the  work  progressed. 
The  Board  of  Public  Works,  however,  in  many  cases  failed 
to  make  these  monthly  payments ;  whereupon  Strong  notified 
them  that  he  would  be  compelled  to  suspend  the  work  unless 
this  part  of  the  contract  was  complied  with.  Certain  members 
of  the  Board,  with  the  knowledge  of  all  the  others  and  with- 
out objection  on  the  part  of  any,  promised  the  plaintiff  that  if 
he  would  continue  the  prosecution  of  the  work  with  money 
borrowed  on  his  own  notes,  secured  by  pledges  of  certificates, 
issued  to  him  by  the  Auditor  of  the  Board  of  Public  Works, 
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the  Board  would  seasonably  provide  money  for  the  payment 
of  his  notes.  The  plaintiff  thereupon  borrowed  on  his  own 
notes,  so  secured,  large  sums  of  money.  When  these  notes 
matured,  the  Board  failed  to  provide  the  money  to  meet  them, 
and  in  consequence  the  pledgees  sold  the  hypothecated  certifi- 
cates for  about  fifty  cents  on  the  dollar.  These  certificates, 
whenever  the  plaintiff  found  it  necessary  to  hypothecate  them, 
were  indorsed  by  him  or  by  his  constituted  attorneys  in  blank. 
In  some  instances  they  were  sold  outright  by  the  plaintiff  so 
indorsed.  On  the  20th  of  June,  1874,  ^ong  after  these  certifi- 
cates had  passed,  in  the  manner  indicated,  out  of  Strong's 
possession.  Congress  passed  an  Act,  18  Stat,  at  L.,  126,  ch. 
337,  creating  what  was  called  a  Board  of  Audit,  which  was 
directed  to  examine  and  audit  certain  suspended  and  floating 
debts  of  the  District  of  Columbia  and  the  Board  of  Public 
Works  specified  in  the  Act,  among  which  was  "  the  debt  pur- 
porting  to  be  evidenced  and  ascertained  by  certificates  of  the 
Auditor  of  the  Board  of  Public  Works,"  to  which  class  be- 
longed the  certificates  which  had  been  issued  to  Strong.  The 
7th  section  of  the  act  then  authorizes  the  issuing  of  what  are 
known  as  3.65  bonds  of  the  Dfstrict,  and  gives  authority  to  the 
sinking  fund  commissioners  "  to  exchange  said  bonds  at  par 
for  like  sums  of  any  class  of  indebtedness  in  the  preceding 
section  of  this  act  named." 

A  great  many  of  the  certificates  which  had  been  hypothe- 
cated or  sold  by  Strong  or  by  persons  assuming  to  act  as  his 
attorneys,  were  thereupon  presented  by  the  holders  to  the 
Board  of  Audit ;  and  the  Board  without  notice,  it  was  claimed, 
to  the  plaintiff,  issued  to  such  holders  certificates,  called  cer- 
tificates of  the  Board  of  Audit,  for  like  amounts  with  interest, 
which  latter  certificates  were  subsequently  taken  up  by  the 
District  with  the  3.65  bonds,  as  provided  for  by  the  Act  of 
Congress.  It  also  appears  that  on  the  i8th  day  of  December, 
1873,  the  plaintiff  published  the  following  advertisement  in 
the  Evening  Star,  a  daily  newspaper  circulated  in  the  District 
of  Columbia : 

Special  Notice. 

All  persons  are  cautioned  and  notified  that  I  have  forbidden 
the  Auditor  and  Treasurer  of  the  Board  of  Public  Works 
from  paying  certificates  issued  to  me  for  work  done,  as  cer- 
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tain   parties   holding  my  scrip   have  illegal    possession  of 
them.  Samuel  Strong. 

And  again  on  the  9th  of  January,  1874,  he  published  in  the 
same  newspaper  the  following : 

Special  Notice. 

All  persons  holding  my  notes,  bonds,  or  evidence  of  debt  of 
any  description  whatsover,  with  collateral  security  for  the 
same,  in  water  bonds  of  the  District  of  Columbia,  bonds  or 
certificates  of  the  Board  of  Public  Works,  or  any  other  securi- 
ties  as  collateral  for  the  payment  thereof,  are  hereby  notified 
and  required  to  present  the  same  without  unnecessary  delay 
to  the  Hon.  Peter  Campbell,  Stock  Broker,  No.  1423  Penna. 
Ave.,  Washington,  D.  C.,  who  will  pay  these  claims  on  pres- 
entation and  take  up  the  securities.  Samuel  Strong. 

The  referees  here  found,  as  matter  of  law,  that,  wherever 
Strong  had  made  an  absolute  sale  or  assignment  of  these 
certificates,  a  payment  to  or  settlement  by  the  District 
authorities  with  the  assignees  was,  in  the  absence  of  proof  of 
other  facts,  binding  upon  Strong ;  but  if,  on  the  other  hand, 
the  proof  showed  a  pledge  of  the  certificates  by  Strong,  the 
payment  in  whole  or  in  part  by  the  District  to  the  pledgee, 
accompanied  by  a  transfer  of  the  certificate  to  the  District, 
would  not  defeat  a  recovery  by  Strong  from  the  District  of 
the  amount  called  for  by  the  certificate  less  the  amount  real- 
ized by  him  when  he  pledged  it.  To  the  latter  part  of  this 
finding,  as  well  as  to  numerous  other  findings,  the  defendant 
excepted ;  and  the  case,  coming  on  upon  a  motion  to  affirm 
the  award,  was  certified  by  the  Circuit  Court  to  the  General 
Term,  to  be  there  heard  in  the  first  instance. 

Benjamin  F.  Butler,  William  A,  Cooky  Frank  71  Browning  and 
(?.  D.  Barrett  for  plaintiff. 

Francis  Miller  and  Henry  E.  Davis  for  the  District  of 
Columbia. 

Merrick,  J. — These  cases  come  before  this  court,  in  the 
first  instance,  certified  from  the  Circuit  Court  upon  excep- 
tions taken  to  the  award  of  referees. 

The  reference  stipulated  that  the  referees  should  make 
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separate  findings  of  law  and  of  fact,  and  should,  together  with 
their  award,  and  as  part  of  it,  certify  and  return  all  the  evi- 
dence, and  all  their  findings  of  law  and  of  fact,  into  the  Cir- 
cuit Court. 

The  evidence  and  the  findings  of  law  and  of  fact  are,  there- 
fore, all  brought  into  court  for  revision.  Now  the  power  of 
powraoFooTOT  a  court,  when  all  the  facts  and  the  law  are  brought 
w^^^RETOtwDio  i^gf^j.^  j|.  Qj^  ^^  £^^^  q{  ^j^g  award,  plainly  is  to 

review  and  set  aside  the  award  if  it  can  be  successfully  chal- 
lenged for  nny  patent  mistake  of  law  or  fact  apparent  upon 
the  face  of  I'he  proceedings.  The  court  will,  of  course,  observe 
the  same  hesitation  to  disturb  the  findings  of  fact  upon  evi- 
dence which  it  would  observe  were  there  a  motion  for  new 
trial  after  the  verdict  of  a  jury,  and  will  not  disturb  such  find- 
ings unless  they  be  unsupported  by  evidence,  or  be  so  far  op- 
posed to  the  great  preponderance  of  evidence  as  to  leave  the 
court  free  from  doubt  that  the  referees  have  erred  in  their 
conclusions  of  fact.  The  rules  governing  courts  in  such  pre- 
dicament are  nowhere  more  clearly  and  concisely  stated  than 
in  that  admirable  book,  Adams's  Equity,  marginal  pages  192 
and  193. 

Turning  now  to  the  exceptions  in  this  case,  the  most  im- 
portant in  principle  and  in  the  amount  involved  are  taken  to 
the  dertermination  of  the  referees,  that  the  defendant  is 
responsible  to  the  plaintiflf  for  the  face  value,  less  what  is  shown 
to  have  been  realized  by  him,  of  all  the  certificates  of  the 
Auditor  of  the  Board  of  Public  Works  which  were  issued  to 
him  for  work  done,  and  which  he  hypothecated  with  third 
parties  by  indorsement  in  blank  of  himself  or  his  constituted 
attorneys,  and  which  were,  by  the  holders  thereof,  presented 
to  and  redeemed  by  the  Board  of  Audit  with  3.65  bonds, 
issued  in  virtue  of  the  Act  of  June  20,  1874.  So  far  as  we  can 
understand  the  somewhat  confused  findings,  the  referees 
base  their  conclusions  in  great  part  upon  the  tenth  general 
finding  of  facts  (p.  126  printed  award),  to  the  eflfect  that  the 
Board  of  Public  Works  having  failed  to  make  monthly  pay- 
ments according  to  contract,  Strong  notified  the  defendant 
that  he  would  be  compelled  to  suspend  work  if  the  monthly 
payments  were  not  made;  whereupon  certain  members 
of  the  Board  of  Public  Works,  with  the  knowledge  of  all 
the  others  and  without  objection  on  the  part  of  any,  promised 
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that  if  he  would  continue  his  work  by  borrowing  money  on 
his  own  notes,  secured  by  pledges  of  auditor's  certificates,  the 
Board  would  seasonably  provide  money  for  the  payment  of 
his  notes ;  but  they  did  not  promise  to  make  good  all  or  any 
losses  incurred  from  the  sales  of  certificates  at  a  sacrifice,  in 
satisfaction  of  such  pledges. 

Now,  assuming  for  the  moment  this  finding  to  be  accurate 
in  point  of  fact,  it  is  diflficult  to  understand  how 

\  ,  .  -  Promisk        by 

such  a  promise  to  provide  money  to  meet  notes  at  JJJ™*"^  pj; 
maturity,  or,  in  other  words,  to  pay  their  already 
past  due  and  dishonored  debt  at  some  newly 
designated  period,  could  render  the  promisor  liable  in  dam- 
ages for  not  maintaining  their  own  credit.  The  promise  is,  in 
substance  and  effect,  an  iteration  of  this  existing  or  continuing 
obligation  to  pay  an  overdue  debt,  and  nothing  more  nor 
less.  But  it  is  to  be  noted  that  the  referees  do  not  find  any 
act  or  resolution  of  the  board  in  their  official  character ;  and 
we  are  not  aware  of  any  authority  or  principle  of  justice  for 
holding  that  unofficial  statements  by  any  or  all  the  members 
of  a  public  body,  at  different  times  and  places,  made  without 
that  joint  official  deliberation  for  which  the  law  provides,  can 
be  binding  upon  the  municipality.  There  is  no  record  of  any 
such  action  or  conclusion  of  the  members  of  the  Board  of 
Public  Works.  The  testimony  of  Magruder,  the  treasurer, 
contradicts  the  conclusion  of  the  referees ;  and  the  testimony 
of  Shephard,  the  president,  was  not  even  taken  upon  the  sub- 
ject. It  would  be  of  most  dangerous,  not  to  say  fatal,  ten- 
dency to  sanction  the  notion  that  parol  testimony  of  wit- 
nesses, were  it  clear  and  unqualified,  could  be  admitted  at  the 
end  of  ten  or  twelve  years  to  establish  a  contract  of  any  kind 
by  a  municipal  agency  required  by  law  to  act  within  a  very 
narrow  range  of  power,  and  to  keep  a  record  of  its  public 
transactions.  But  to  so  loose  an  undertaking  as  the  one  now 
asserted  (and  which,  moreover,  was  not  within  the  scope  of 
the  delegated  powers  of  the  Board,  however  formally  it  might 
have  been  entered  into),  a  court  could  attach  no  efficacy.  But 
how  stands  the  matter  in  other  aspects  of  the  referees*  find- 
ings, so  far  as  the  rights  and  obligations  of  the  District  are 
involved  ?  Samuel  Strong  was  in  need  of  money  to  prosecute 
large  contracts  which  he  deemed  valuable  to  himself,  and 
which,  if  you  please,  he  was  much  urged  to  consummate.  He 
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did  what  many  other  persons  were  doing  to  the  extent  of  per- 
haps millions  of  dollars ;  he  took  the  certificates  of  the  auditor 
for  debts  due  by  the  District,  and  hypothecated  them  with 
third  parties,  in  some  cases  in  proper  person,  in  others  through 
attorneys  and  agents  by  him  authorized,  and  delivered  the 
hypothecated  certificates  to  his  pledgees,  indorsed,  sometimes 
in  blank  or  with  a  printed  power  of  attorney  or  assignment 
over  the  signature,  and  threw  them  thus  upon  the  public  mar- 
ket. Floating  side  by  side  with  such  certificates, #and  with 
precisely  similar  forms  of  indorsement,  were  other  like  certifi- 
cates  which  he  had  sold  out  and  out.  He  made  no  distinc- 
tion in  the  forms  of  his  indorsements,  as  a  prudent  man  would 
and  ought  to  have  done,  between  hypothecated  certificates 
and  those  he  had  sold  absolutely.  In  this  state  of  things,  the 
Act  of  June  20,  1874,  was  passed  (18  Stat,  at  L.,  p.  126,  ch. 
337),  reorganizing  the  whole  structure  of  the  District  govern- 
ment. By  the  6th  section  of  that  law,  all  and  every  of  the 
claims  of  Samuel  Strong  against  the  District  derive  their 
efficacy,  if  they  have  any  force  at  all.  Without  the  vitalizing 
influence  of  that  statute,  as  this  court  has  already  adjudged 
in  I  Mackey,  265,  he  would  have  no  standing  in  court  for  any 
purpose  upon  the  claims  advanced  in  this  controversy.  All 
the  world  had  constructive  notice  of  the  functions  conferred 
upon  the  Board  of  Audit  by  that  law ;  and  the  Board  was 
required  by  it  to  give,  and  did  give,  notice  to  all  persons  hav- 
ing claims  against  the  District  to  present  them  for  liquidation, 
and  the  Board  was  authorized  to  give  to  the  claimants  certifi- 
cates of  indebtmentfor  their  claims,  which  might  be  presented 
and  allowed  after  full  investigation,  which  certificates  were  to 
be  exchanged  at  par  for  3.65  bonds,  by  a  sinking-fund  com- 
missioner. Now,  Strong  knew  that  his  auditor's  certificates 
had  been  indorsed  as  above  described,  and  were  outstanding, 
and  might  be  presented  to  the  Board  of  Audit  for  redemption, 
as  in  fact  they  all  were  presented  and  redeemed  in  3.63  bonds. 
It  became,  then,  his  duty  to  see  to  it  that  the  Board  of 
Audit  should  be  in  possession  of  any  facts  on  which  he  might 
rely  as  an  objection  to  the  redemption  of  the  certificates  in 
Notice  of  favor  of  the  posscssors  who,  he  knew,  held  through 
^^^TO^OTE-  himself  or  his  attorneys  prima  facie  title  to  them. 
BioNBD.  He  did  not  do  so ;  and  not  having  done  so,  he  was 

ruilty  of  laches,  and  must  be  held  to  have  allowed  their  pay- 
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ment  in  that  manner  without  objection.   See  Adams'  Case,  17 
Ct.  Claims,  351. 

But  it  is  said  that  Strong  gave  notices  by  virtue  of  which 
the  District  is  chargeable  with  knowledge  of  the  infirmity  of 
the  title  of  his  assignees,  viz.:  by  his  advertisements  in  the 
Evening  Star  of  the  i8th  December,  1883,  and  January  9, 
1874  (see  1 2th  finding).  And  the  13th  finding  con- 
veys the  idea  that  the  Board  of  Audit  was  not  noSoT  bt  ad- 

^  VBBTI8SMK11T. 

authorized  to  pay  those  who  held  Strong's  hypothe- 
cated certificates  without  giving  him  notice  in  fact  of  their 
presentation. 

In  Adams*  Case,  17  Ct.  Claims,  351,  it  was  shown  that  the 
plaintiff  had  filed  a  protest  with  the  Treasurer  of  the  Board 
of  Public  Works,  specifically  claiming  certain  enumerated 
certificates  which  had  been  fraudulently  disposed  of  by  his 
pledgee ;  that  notice  was  not  filed  with  the  Board,  and  what 
became  of  it  did  not  appear.  Yet  it  was  held  that  in  the 
absence  of  the  fact  of  this  specific  notice  being  brought  home 
to  the  knowledge  of  the  Board  of  Audit,  he  was  concluded 
from  claiming  those  certificates,  they  having  been  redeemed 
and  paid  to  the  holders  in  3.65  bonds  by  the  Board  of  Audit. 
In  that  case  it  having  been  held,  first,  that  it  was  the  duty  of 
the  original  owners  to  appear  before  the  Board  of  Audit  and 
there  give  notice  of  their  claims ;  and,  secondly,  that  a  specific 
notice  which  had  been  given  to  the  treasurer  of  the  Board  of 
Public  Works,  who  was  a  member  of  that  body,  not  brought 
home  to  the  knowledge  of  the  Board,  was  of  no  avail  to  pre- 
serve the  equities  of  the  original  holder,  it  is  vain  to  assert 
that  the  general  notices  of  Strong,  published  in  an  evening 
paper,  can  signify  anything.  The  decision  in  Adams'  Case  is 
adopted  by  the  Supreme  Court  in  Looney's  Case,  113  U.  S. 
260.  They  there  say  that  the  nature  and  history  of  auditors* 
certificates,  the  so-called  sewer  certificates  and  other  securities 
of  the  District,  as  well  as  the  legislation  of  Congress  relating 
to  them,  have  been  fully  stated  in  opinions  delivered  by  the 
Court  of  Claims,  and  need  not  be  recapitulated,  and  then  refer 
by  name  to  Fendall's  Case,  Adams'  Case,  and  Morgan's  Case. 
The  Court  of  Claims  then  having  stated  the  nature  of  these 
certificates,  and  the  effect,  um^er  the  legislation  of  Congress,  of 
their  redemption,  and  the  Supreme  Court  having  unqualifiedly 
approved  those  cases,  which  contain  explicit  statements  thati 
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by  the  indorsement  in  blank  of  the  origfinal  holders,  the  pos- 
sessors became  clothed  with  an  apparent  ownership,  which, 
in  the  absence  of  explicit  notice  of  the  equities  of  the  original 
party,  justified  the  Board  of  Audit  in  causing  them  to  be 
extinguished  by  an  issue  of  3.65  bonds  to  the  possessor  and 
ostensible  proprietor ;  and  that  unless  the  true  owner  did  give 
notice  in  fact  to  the  Board  of  Audit  he  was  guilty  of  laches, 
and  must  be  held  to  have  consented  to  and  allowed  their  pay- 
ment in  that  manner, — the  position  taken  by  the  referees  that 
Samuel  Strong  is  not  chargeable  with  the  full  face  value  of 
all  the  auditor's  certificates  which  he  ever  held,  and  which 
have  been  liquidated  with  3.65  bonds,  is  manifestly  erroneous. 
But  long  before  those  cases  the  Supreme  Court  had  decided 
in  Cowdrey  v.  Vandenburgh,  loi  U.  S.  576,  the  principle 
applicable  to  all  choses  in  action,  whether  negotiable  or  non- 
negotiable  in  the  commercial  sense,  to  wit :  that  when  a  party 
makes  a  blank  assignment  he  contemplates  that  the  blanks 
may  be  filled  up,  if  necessary,  by  the  holder,  and  that  the 
rights  of  innocent  parties  do  not  depend  upon  the  actual 
title  or  authority  of  the  party  with  whom  they  deal  directly, 
but  are  derived  from  the  act  of  the  real  owner,  which  pre- 
cludes him  from  disputing,  as  against  them,  the  existence  of 
the  title  or  power  which,  through  negligence  or  mistaken  con 
fidence,  he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance  thereof.  It  is  further  to  be 
considered  that  this  case  is  not  a  dispute  between  the  first 
owner  and  any  assignee,  but  it  is  a  dispute  between  the 
creditor  and  his  debtor,  which  debtor  by  and  through  a  means 
and  apparent  authority  furnished  to  him  by  the  creditor  him- 
self,  and  after  a  public  notice  warning  him  and  all  others  to 
produce  their  claims,  if  any,  before  a  lawful  agency  for 
liquidation,  has  been  induced  to  pay  the  demand  in  full 

To  allow  him,  under  such  circumstances,  to  be  paid  over 
again  would  be  gross  injustice  to  an  innocent  public. 

The  errors  into  which  the  referees  fell  upon  this  question, 
being  patent  on  the  face  of  their  award,  permeating  nearly  all 
of  the  claims,  and  the  consequence  of  them  being  an  allowance 
of  largely  more  than  double  of  what  the  plaintiff  could  recover 
upon  all  his  claims  together,  were  there  no  mistake  of  law  or 
fact  in  any  other  matter,  the  court  would  be  compelled  to  set 
aside  the  award. 
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Besides  this  fatal  defect,  and  making  every  allowance  for 
liberty  of  judgment  in  doubtful  matters  to  the  referees,  there 
is  aa  eminent  probability  that,  with  respect  to  some  large 
allowances  to  which  exception  was  taken,  the  referees  have 
fallen  into  error. 

Multitudinous  as  are  the  items  in  dispute  between  the 
pajrties,  and  voluminous  as  is  the  evidence,  this  court  cannot 
UTtdertake  to  discharge  the  duties  of  an  accountant,  compar- 
ing all  the  items  of  complicated  transactions,  and  then  striking 
the  exact  balance.  Without  so  doing  we  could  suggest  no 
exact  basis  of  settlement,  even  were  the  right  of  a  court  to  cut 
down  an  award  and  adjust  the  final  balance  clear,  a  question 
on  which  we  express  no  opinion.  Being  therefore  unable  to 
indicate  an  exact  and  definite  result,  we  are  satisfied,  after 
mature  consideration,  that  it  would  not  be  appropriate  to  des- 
ignate those  eminently  probable  miscarriages  to  which  allusion 
is  made ;  possible  prejudices  might  arise  to  one  or  other  of 
the  parties  from  such  expression,  and  we  are  not  satisfied  that 
an  identification  of  those  questionable  allowances  would  result 
in  promoting  any  settlement  of  the  controversy.  We  are  the 
more  induced  to  this  course  from  the  fact  that,  after  all  the 
investigations  which  have  taken  place,  the  skilled  professional 
advisers  of  the  parties  have  before  them  all  the  elements  to 
enable  them,  upon  a  careful  review  of  the  case,  to  approximate 
at  least  a  result  which  will  accomplish  substantial  justice,  and 
terminate  by  private  convention  between  themselves  a  pro- 
tracted and  vexatious  litigation.  The  court  will  give  an  order 
vacating  and  annulling  the  whole  award. 

• 

Members  of  a  Municipal  Board  Cannot  Bind  the  Corporation 
BY  THEIR  Individual  Acts,  even  thouxjh  a  Majority  Join  in  or 
Ratify"  the  Acts. — Members  of  a  municipal  board  have  as  individuals 
no  authority  to  act  for  the  municipal  corporation.  This  is  true  though 
the  majority  of  the  individuals  composing  the  board  join  in  or  ratify  the 
act.  The  board  must  act  as  a  body  or  unit.  It  can  only  act  at  meetings 
regularly  called.  Thus  in  the  case  of  McCortle  v.  Bates,  29  Ohio  St.  419, 
the  majority  of  the  members  of  a  town  school  board  signed  a  writing 
ordering  certain  school  supplies,  and  promising  to  ratify  the  contract  at 
a  meeting  of  the  board  to  be  called  for  the  purpose.  The  supplies  were 
duly  delivered,  but  at  the  special  meeting  the  board  refused  to  ratify  the 
contract. 

It  was  held  that  the  members  of  the  board  had  no  authority  to  act  ez- 
9  Cor.  Gas.— 37 
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cept  at  a  board  meeting,  and  that  the  contract  to  ratify  was  void  as  against 
public  policy.  The  language  of  the  court  is  instructive :  "  The  board  is 
constituted  by  statute  a  body  politic  and  corporate  in  law,  and  as  such  is 
invested  with  certain  corporate  powers,  and  charged  with  the  perform- 
ance of  certain  public  duties.  These  powers  are  to  be  exercised  and 
these  duties  discharged  in  the  mode  prescribed  by  law.  The  members 
composing  the  board  have  no  power  to  act  as  a  board  except  when  to- 
gether in  session.  They  then  act  as  a  body  or  unit.  The  statute  re- 
quires the  clerk  to  record,  in  a  book  to  be  provided  for  that  purpose,  all 
their  official  proceedings." 

In  the  case  of  Jeflferson  County  v,  Slagle,  the  county  commissioners 
had  contracted  with  one  D  to  build  a  court-house.  D  made  a  contract 
with  the  plaintiff  to  supply  him  with  brick.  After  the  plaintiff  had  de- 
livered part  of  the  brick  called  for  by  his  contract,  he  refused  to  deliver 
the  rest  on  the  ground  that  D  had  not  paid  for  the  bricks  delivered  as 
agreed. 

Two  of  the  county  commissioners  thereupon  went  to  the  plaintiff  and 
told  him  to  proceed  with  the  delivery  of  the  bricks  and  that  they  would 
pay  him.  The  law  provided  that  two  county  commissioners  should  form 
a  board  for  the  transaction  of  business,  and,  when  convened  in  pursuance 
of  notice  or  according  to  adjournment,  should  be  competent  to  perform  the 
duties  appertaining  to  their  office.  It  did  not  appear  that  the  other 
county  commissioners  were  consulted  with  or  notified  beforehand  of  the 
contract  made  with  plaintiff,  or  that  such  contract  was  being  contem- 
plated. The  question  was  submitted  to  the  jury  whether  the  two  com- 
missioners acted  in  their  official  capacity  in  promising  to  pay  for  the 
bricks,  or  merely  as  individuals,  and  the  jury,  found  that  they  acted  in 
their  official  character.  This  verdict  was  sustained  by  the  Supreme 
Court  on  review  of  the  case.    Jefferson  County  v,  Slagle,  66  Pa.  St.  202. 

At  a  Meeting  of  a  Public  or  Municipal  Board  a  Majority 
OF  THE  Members  may  Act  for  the  Board.— When  a  power  is  sub- 
mitted to  three  or  more  persons  under  an  agreement  of  individuals,  and 
no  other  provision  is  made  in  the  agreement,  all  the  persons  to  exercise 
the  power  must  not  only  meet  together,  but  all  must  agree  in  the  result, 
or  else  nothing  can  be  done  by  them.  The  People  v.  Walker.  23  Barb. 
(N.  Y.)  304.  But  where  a  number  of  persons  are  entrusted  with  a  power, 
not  of  mere  private  confidence,  but  in  some  respects  of  a  general  nature, 
it  is  not  necessary  that  all  the  members  should  concur  in  the  result,  or 
even  that  all  should  meet.  If  all  members  are  duly  notified  of  a  meeting 
and  a  majority  attend,  a  majority  of  the  entire  number  may  act  for  the 
whole.  People  v.  Walker,  supra  (citing  The  King  v.  Miller,  6  T.  R. 
269) ;  Inhabitants  of  Plymouth  v.  County  Commissioners  of  Plymouth, 
16  Gray  (Mass.),  341 ;  People  ex  reL  McSpedon  et  aL  v.  Board  of  Super- 
visors, 18  How.  Pr.  (N.  Y.)  152;  Louk  v.  Woods,  15  111.  256;  Withnell 
V,  C^rtham,  6  T.  R.  388;  Blucket  v,  Blizard,  9  Bam.  &C.  851.  In  John- 
son 2/.  Dodd,  56  N.  Y.  76,  it  seems  to  have  been  held  that  all  must  meet 
and  confer,  but  that  the  majority  had  the  power  to  act.  See  also  In  the 
Matter  of  Building  the  Thirty- fourth  Street  Sewer,  31  How.  Pr.  (N.  Y.)  42, 
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In  Gildersleeve  v.  Board  of  Education,  17  Abb.  Pr.  R.  (N.  Y.)  201,  a 
statute  providing  that  "  whenever  any  duty  or  authority  is  confided  by 
law  to  three  or  more  persons,  and  whenever  three  or  more  persons  are 
authorized  or  required  by  law  to  perform  any  act,  such  act  may  be  done, 
and  such  power,  authority,  or  duty  may  be  exercised  and  performed  by  a 
majority  of  such  persons  or  officers  upon  a  meeting  of  all  the  persons  or 
officei^  so  entrusted  or  empowered,  unless  special  provision  is  otherwise 
made."  It  was  held  that  ** the  interpretation  to  be  put  upon  this  pro- 
vision in  its  application  to  bodies  entrusted  with  the  management  of  mat- 
ters of  public  concern  is  that  when  all  the  members  of  the  body  are  noti- 
fied that  a  meeting  is  to  be  held,  and  a  majority  of  the  whole  number  at- 
tend, the  majority  so  attending  may  organize  and  legally  proceed  to  the 
transaction  of  business.  ...  If  all  have  been  duly  notified,  it  is,  within 
the  meaning  of  the  statute,  'a  meeting  of  all  the  persons;'  and  if  a  ma- 
jority of  the  whole  number  attend,  it  is  competent  for  that  majority  to  do 
any  act  or  exercise  any  power  confided  by  law  to  the  body  collectively." 

There  can  be  no  Meeting  of  a  Judicial  or  Quasi-Judicial 
Board  or  Body  Unless  all  the  Members  are  Present.  —  When 
the  public  duties  imposed  upon  a  board  are  judicial  in  their  nature,  the 
entire  board  must  meet  and  confer,  but  the  majority  can  decide  or  take 
final  action.  People  v.  Walker,  supra;  Grindley  v.  Barker,  i  Bos.  &  Pull. 
236.  Both  parties  are  entitled  to  the  presence  of  all  the  judges,  and  to 
have  the  benefits  of  the  consultation  of  each  with  every  other.  All  must 
therefore  meet  together  and  consult,  but  a  majority  may  decide. 

Where  all  members  of  a  judicial  board  meet,  and  a  matter  is  brought 
before  the  board  for  it  to  take  action  upon,  and  the  minority,  being  un- 
able to  agree  with  the  majority,  withdraw  from  the  meeting  before  any 
action  is  ta)^en  in  the  matter,  the  majority  may  lawfully  act  in  their  ab- 
sence in  regard  to  such  matter.  Ex  parte  Rogers,  7  Cow.  (N.  Y.)  526. 
The  court,  in  their  opinion,  say:  "The  commissioner,  one  of  the  three 
appraisers,  dissents,  and  declares  himself  absent,  and  not  a  member  of  the 
board.  He  had  assumed  the  trust  delegated  to  him  by  the  legislature, 
and  had  been  actively  engaged  in  its  execution  as  a  member  for  a  long 
time.  After  a  full  investigation  he  had,  it  is  to  be  presumed,  joined  in 
carrying  on  the  deliberations  of  the  board  from  time  to  time  till  the 
eve  of  the  final  decision.  Can  his  simple  declaration  of  absence  at  that 
point  of  time  subvert  his  character  as  a  member  of  the  appraising  body? 
We  are  warranted  in  saying  his  counsel  had  been  bestowed,  and  that  the 
other  members  had  heard  and  appreciated  his  advice ;  because  every  offi- 
cer is  presumed  to  have  done  his  duty.  Such  advice  is  the  object  of  the 
rule  which  requires  all  to  associate,  but  at  the  same  time  allows  a  ma- 
jority to  decide.  After  so  full  a  compliance  with  the  spirit  of  the  rule,  we 
cannot  admit  that  this  desertion  of  the  board  should  have  the  effect  to 
invalidate  the  assessment.  It  is  no  more  in  effect  than  a  ceasihg  to  confer 
farther  on  the  question,  a  point  to  which  every  discussion  must  come 
when  the  arguments  for  and  against  are  exhausted.*' 

But  where  two  of  three  assessors  revised  the  assessment  list  without 
notice  to  the  third,  and  without  his  taking  part  in  their  deliberations,  it 
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was  held  that  the  revision  was  invalid.  In  re  Beekman,  31  How.  Pr.  R. 
(N.  Y.)  16. 

A  Board  or  Body  Cannot  Meet  and  Proceed  to  Transact  Busi- 
ness UNTIL  All  its  Members  have  been  Appointed.  —  Where  the 
law  provides  for  a  board  of  a  definite  number  of  members,  the  board  is 
not  legally  constituted  until  all  its  members  are  chosen  and  have  duly 
qualified ;  consequently  a  majority  of  the  members  cannot  proceed  to  the 
transaction  of  business  before  the  minority  have  been  chosen  and  have 
qualified.  Schenck  v,  Peay.  i  Woolw.  (U.  S.  C.  Ct.)  175.  But  see,  contra^ 
Hartshorn  v,  Schoff,  58  N.  H.  197.  In  this  case  the  validity  of  an  act  of 
a  board  of  three  fence  commissioners  was  in  question.  All  were  present 
at  the  hearing,  made  the  decision,  and  signed  the  report ;  but  only  two  of 
them  took  the  oath  prescribed  by  the  statute.  It  was  held  that,  as  by 
statute  a  majority  was  empowered  to  decide,  the  decision  of  the  two  com- 
missioners would  have  been  binding  if  the  third  commissioner  had  not 
taken  part  in  it ;  and  that  the  fact  that  he  did  so  take  part  in  the  decision 
did  not  invalidate  it. 

To  Constitute  a  Meeting  of  a  Joint  Body  Composed  of  Two 
OR  More  Definite  Bodies,  a  Majority  of  each  Body  must  be 
Present. — To  constitute  a  valid  meeting  for  the  transaction  of  business 
of  a  joint  body  composed  of  two  or  more  definite  bodies,  it  is  necessary 
that  a  majority  of  each  of  the  separate  bodies  should  be  present.  Gilder- 
sleeve  V,  Board  of  Education,  17  Abb.  Pr.  R.  (N.  Y.)  201 ;  King  v. 
Bower,  i  Bam.  &  Cr.  492.  But  when  the  meeting  has  once  been  or- 
ganized the  identity  of  the  component  bodies  is  lost,  and  the  vote  of  the 
majority  of  the  persons  present  controls,  even  though  one  of  the  bodies 
should  leave  before  the  vote  is  taken.  Gildersleeve  v.  Board  of  Education, 
supra  :  Whiteside  v.  People,  26  Wend.  634. 


SCALLAY 
V. 

County  of  Butte. 

{Advance  Case,  Calif amia.     July  30,  1885.) 

§§  4000,  4001,  4003,  and  4046  of  the  Political  Code  of  California  confer 
upon  the  board  of  supervisors  of  a  county  the  authority  to  retain  lawjrers 
to  collect  debts  and  other  property  of  the  county ;  but,  in  the  exercise  of- 
that  power,  they  have  no  right  to  delegate  to  others  the  power  to  deter- 
mine whether  to  commence  a  suit  or  not ;  the  matter  of  the  selection  of 
attorneys  to  prosecute  the  suit ;  nor  to  abdicate  the  control  of  the  suit  in 
the  matter  of  compromise  or  settlement  of  the  suit.  These  powers  are 
conferred  upon  the  board  of  supervisors  as  a  public  trust  and  cannot  be 
vicariously  exercised. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte 
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county,  entered  in  favor  of  the  defendant.  The  opinion  states 
the  facts. 

Wm.  Pierson  and  H.  C.  Newhall  for  the  appellant. 

/.  S,  Belcher y  John  C.  Gray^  Chas.  F.  Lotty  L.  C.  Granger  and 
A.  F.  Jones  for  the  respondent. 

McKee,  J. — In  the  year  1876  Butte  county  was  the  owner 
and  holder  of  two  hundred  railroad  bonds  of  the  California 
Northern  R.  R.  Co.,  secured  by  mortgage,  the  principal  and 
interest  of  which  had  become  due  and  payable ;  pacw. 
but  the  company  would  not  pay  and  the  county  was  desirous 
of  collecting  them.  Under  those  circumstances,  two  per- 
sons— W.  S.  Watson  and  William  Corcoran — proposed  to 
the  board  of  supervisors  of  the  county  that  they  would  collect 
them,  without  attorney's  fees,  expenses,  or  costs  to  the  county, 
for  fifty  cents  on  the  dollar.  The  board  accepted  the  pro- 
posal, and  on  the  third  of  October,  1876,  a  written  contract  to 
that  effect  was  drawn  and  signed  by  the  chairman  of  the 
board,  in  the  name  of  the  county,  and  by  Watson  and  Corco- 
ran ;  and  the  contract,  thus  signed,  was  ratified  hy  the  board. 

By  the  terms  of  the  contract,  the  bonds  were  to  be  deliv- 
ered to  Watson  and  Corcoran  for  collection ;  they  were  to 
commence,  within  sixty  days,  "proceedings,"  or  "negotia- 
tions," or  "  a  proper  suit,"  for  their  collection,  and  "  prosecute 
the  matter  without  any  unnecessary  delay,"  without  costs  or 
charges,  or  attorney's  fees,  and  when  collected,  retain  to  their 
own  use  fifty  per  cent  of  the  amount  collected  "  in  full  pay- 
ment of  themselves,  their  agents,  attorneys  and  employees  em- 
ployed or  engaged  in  the  matter."  It  was  also  "  mutually 
understood  and  agreed  that  either  of  the  parties  thereto  may 
compromise  the  matter  of  paying  said  bonds  with  said  railroad 
company,  upon  such  terms  and  conditions  as  they  may  deem 
just  and  equitable,  but  no  compromise  so  made  shall  be  final 
or  binding  without  the  express  written  consent  of  the  parties 
hereto." 

On  the  second  of  December,  1875,  foreclosure  proceedings 
upon  the  bonds  and  mortgage  were  commenced  against  the 
railroad  company.  These  were  continued  for  about  seven 
years  without  other  result  than  the  recovery  of  a  final  judg- 
ment for  the  principal  and  interest  due  upon  the  bonds,  but 
for  the  execution  of  this  judgment,  so  far  as  it  appears  from 
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the  complaint,  no  steps  were  taken ;  and  under  these  circum- 
stances the  board  of  supervisors  of  the  county,  on  the  fifteenth 
of  May,  1883,  compromised  and  settled  with  the  railroad  com- 
pany, without  the  consent,  written  or  otherwise,  of  Watson 
and  Corcoran,  and  received  from  the  company  twenty  thou- 
sand dollars,  which  it  accepted  in  full  satisfaction  of  the  bonds 
and  release  of  the  mortgage.  It  is  alleged  that  "  when  this 
settlement  was  made  there  was  due  and  payable  on  said  bonds 
the  sum  of  forty^even  thousand  and  fifty-eight  dollars  and 
eighty  cents,  which  could- and  would  have  been  collected  and 
received  by  the  county  but  for  the  unauthorized  compromise 
and  settlement  by  the  board."  Five  months  after  this  settle- 
ment, Watson  and  Corcoran  assigned  the  contract  to  the 
plaintiff  and  appellant,  who  presented  a  claim  to  the  board  of 
supervisors  for  twenty-three  thousand  three  hundred  and 
twenty-nine  dollars  and  forty  cents,  due  upon  said  contract. 
The  claim  was  rejected,  and  hence  this  suit.  The  answer  of 
the  county  to  the  complaint  is  that  the  contract  was  ultra  vires. 

When  the  contract  was  made  the  powers  of  the  several 
counties  of  the  State,  as  defined  by  the  legislature,  were  con- 
tained in  the  following  sections  of  the  political  code : 

"  Sec.  4000.  Every  county  is  a  body  politic  and  corporate, 
and  as  such  has  the  powers  specified  in  this  code,  or  in  special 
statutes,  and  such  powers  as  are  necessarily  implied  from 
those  expressed. 

'*  Sec.  4001.  Its  powers  can  only  be  exercised  by  the  board 
of  supervisors,  or  by  agents  and  officers  acting  under  their 
authority  or  authority  of  law. 

"  Sec.  4003.     It  has  power:  • 

"I.    To  sue  and  be  sued. 

''  3.  To  make  such  contracts,  and  purchase  and  hold  such 
personal  property  as  may  be  necessary  to  the  exercise  of  its 
powers. 

"4.  To  make  such  orders  for  the  disposition  or  use  of 
property  as  the  interests  of  its  inhabitants  require." 

And  the  board  of  supervisors,  as  agents  of  the  county,  were 
clothed  with  the  following  jurisdictions  and  powers : 

"Sec.  4046.  The  boards  of  supervisors,  in  their  respec- 
tive counties,  have  jurisdiction  and  power,  under  such  limita^ 
tions  and  restrictions  as  are  prescribed  by  law. 

"  8.  To  purchase,  receive  by  donation,  or  lease,  any  real  or 
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personal  property  necessary  for  the  use  of  the  county,  pre- 
serve, take  care  of,  manage  and  control  the  same. 

"  10.  To  sell  at  public  auction  at  the  court  house  door,  after 
thirty  days*  previous  notice  ...  to  the  highest  bidder  for 
cash,  any  property,  real  or  personal,  belonging  to  the  county. 

"  15.  To  direct  and  control  the  prosecution  and  defense  of 
all  suits  to  which  the  county  is  a  party.  ^ 

"  26.  To  do  and  perform  all  other  acts  and  things  required 
by  law,  not  in  this  title  enumerated,  or  which  may  be  neces- 
sary to  the  full  discharge  of  the  duties  of  the  chief  executive 
authority  of  the  county  government,"  etc.,  etc. 

These  provisions  constituted  the  charter  of  the  county  upon 
the  subjects  to  which  they  relate ;  and  for  the  declared  pur- 
poses and  objects  within  its  jurisdiction,  the  board  could  ex- 
ercise the  powers  expressly  granted  to  it,  and  those  which 
were  necessarily  or  fairly  implied  in  or  incident  to  them. 

Railroad  bonds  belonging  to  a  county  are  property,  upon 
which  the  county  may  sue,  and  about  which  the  board  of 
supervisors  may  make  such  orders  as  it  may  deem  Jgg^JJ  2 
best  for  the  interests  of  the  county,  with  reference  wlJ^SSL*^"" 
to  the  use  or  disposition  of  the  same,  in  the  mode  prescribed 
for  the  exercise  of  its  powers.  No  orders  were  made  for  the 
sale  of  the  bonds  in  the  mode  prescribed  by  subdivision  10  of 
section  4046,  ^pra.  The  contract  was  for  their  collection  by 
negotiations  or  other  proceedings,  or  by  suit.  No  question 
is  made  as  to  the  power  of  the  county  to  sue.  Such  a  power 
implies  the  power  to  employ  an  agent  to  commence  and  pros- 
ecute a  suit,  unless  the  law  itself  has  provided  for  the  county 
a  law  oflficer  whose  duty  it  ig  to  commence  and  prosecute 
suits  for  the  county.  Such  an  officer  has  been  provided  in 
the  district  attorney,  whose  duty  it  is,  as  the  legal  adviser 
of  the  county  ..."  to  defend  all  suits  brought  against  .  .  . 
his  county,  and  prosecute  ...  all  actions  for  the  recovery  of 
debts,  fines,  penalties,  and  forfeitures  accruing  to  .  .  .  his 
county ;"  and  to  collect  and  receipt  for  the  same  in  his  official 
capacity.    Subs.  3,  4,  sec.  4256,  political  code. 

In  Homblower  v.  Duden,  35  Cal.  660,  it  was  held,  upon  the 
authority  of  Smith  v.  The  Mayor  of  Sacramento,  13  Id.  533, 
that,  while  the  power  to  employ  other  counsel  than  the  dis- 
trict attorney  to  commence  and  prosecute  suits  for  the  county 
was  not  expressly  conferred  on  the  board  of  supervisors,  it 
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was  obviously  embraced  in  the  general  power  to  do  and  per- 
form all  such  other  acts  and  things  as  may  be  strictly  neces- 
sary to  the  full  discharge  of  the  powers  and  jurisdiction  con- 
ferred on  the  board  and  in  the  power  to  control  the  prosecu- 
tion and  defense  of  all  suits  to  which  the  county  is  a  party. 

Accepting  that  as  a  correct  rendition  of  the  powers  con- 
ferred on  the  board  of  supervisors  in  respect  to  the  prosecu- 
tion and  defence  of  suits  to  which  the  county  may  be  a  party, 
POWER  OF  the  contract  under  consideration  is  not  of  that 
TOoSStMnwiro  character.     The  plaintiff  does  not  alleee  that  his 

TO   COLLECT    ITS  ,  *  ° 

<^™»-  assignors  were  attorneys  or  counselors  at  law,  or 

that  they,  or  the  board  of  supervisors,  contracted  for  legal 
services  to  be  rendered  by  them  in  connection  with  or  inde- 
pendent of  the  district  attorney.  The  subject  matter  of  the 
action  was  the  collection  of  choses  in  action  which  belonged 
to  the  county.  Without  obtaining  any  order  or  instructions 
from  the  board  to  sue,  the  contracting  parties  agreed  "  to 
commence  a  proper  suit,  or  proceeding,  or  negotiation,  for  the 
collection  of  the  amount  due  upon  said  bonds,  within  sixty 
days  from  date,  and  to  faithfully  and  diligently  prosecute  the 
same  until  a  final  judgment  or  settlement,  without  any  cost 
or  charge  to  the  county  ;  .  .  .  and  to  accept  in  full  for  all  ser- 
vices  to  be  rendered  by  them,  or  attorneys  they  may  employ 
in  the  matter,  the  sum  of  fifty  per  cent  upon  each  and  every 
dollar  so  collected  by  them  of  the  amounts  due  upon  said 
bonds,"  etc. 

It  may  be  conceded  that  the  board  of  supervisors  had 
power  to  contract  for  the  collection  of  the  property  of  the 
county ;  but  in  the  exercise  of  that  power  it  had  no  authority 
to  delegate  to  others,  whom  it  employed  for  that  purpose,  the 
power  to  determine  whether  to  commence  a  suit  in  the  name 
of  the  county  and  to  select  and  employ  attorneys  to  commence 
and  prosecute  such  a  suit ;  nor  to  abdicate  its  control  of  the 
prosecution  of  such  a  suit,  or  to  make  its  compromise  or  set- 
tlement  dependent  upon  the  written  consent  of  strangers. 
The  commencement  of  a  lawsuit,  the  selection  and  employ- 
ment of  attorneys  to  commence  and  prosecute  it,  and  the 
compromise  and  settlement  of  the  same  are  acts  which  involve 
the  exercise  of  judgment  and  discretion ;  and  it  is  well  settled, 
that  powers  conferred  upon  a  municipal  corporation  to  do 
such  acts  can  not  be  delegated  to  others.    Such  powers  are 
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in  the  nature  of  public  trusts  conferred  upon  the  corpoi'ation 
for  the  public  benefit,  and  cannot  be  vicariously  exercised. 
Cooley's  Const.  Lira.  204.  Hence  the  contract  in  suit  was 
ultra  vires ;  and  the  court  below  sustained  the  demurrer. 

•Judgment  affirmed. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 


Goodwin 


Bath. 

{Advance  Case,  Maine,    August  6,  1885.) 

The  holder  of  an  interest  coupon,  severed  from  the  bond  and  which 
by  mistake  is  for  a  larger  sum  than  that  named  as  interest  in  the, 
bond,  cannot  recover  the  sum  named  in  the  coupon  without  proof  that 
he,  or  some  one  under  whom  he  claims,  acquired  the  same  before 
maturity  and  without  notice  of  the  error. 

Action  on  an  interest  coupon.  The  opinion  states  the 
case. 

Wilbur  F.  Lunt  for  plaintiff. 
Francis  Adams  for  defendant. 

Emery,  J. — The  writing  declared  upon  in  this  suit  is  a 
coupon  for  the  forty-fourth  instalment  of  inter-  paom. 
est  upon  a  bond  for  $100  issued  by  the  defendant  city.  It 
is  not  the  original  contract  for  the  interest.  The  original, 
f undaml^ntal  undertaking  to  pay  the  interest  is  found  in  the 
bond  itself.  The  bond  expresses  the  original  real  con- 
tract  for  both  principal  and  interest  The  coupon  is  an  in- 
cident of  the  bond.  It  is  of  the  nature  of  a  check  or  ticket 
for  the  interest.  It  is  issued  rather  for  convenience  than  to 
express  the  original  obligation  to  pay  interest.  It  is  de- 
signed to  pass  from  hand  to  hand,  like  a  baggage  check,  and 
the  lawful  holder  is  entitled  to  the  interest  it  represents. 
When  taken  up  it  is  a  convenient  voucher  for  the  officer 
paying  the  interest.  It  represents  that  interest  ^^^j^  ^^ 
promised  in  the  bond,  and  no  other,  nor  different  «>'^"- 
interest     Arents  «/.  Commonwealth,  18  Gratt.  764;  City  v* 
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Lamson,  9  Wall.  482 ;  McCoy  v.  Washington  County,  3  WalL 
Jr.;  s.  c,  7  Am.  Law.  Reg.  196,  cited  in  4  Myers'  Fred. 
Dec.  876. 

So  clearly  is  the  coupon  an  incident  of  the  bond,  and  not 
an  original  independent  undertaking,  that  actions  upon  it, 
though  it  be  without  seal,  are  not  barred  by  any  lapse  of 
time,  short  of  that  required  to  bar  an  action  upon  the  bond 
itself.  The  coupon  draws  its  Ufe  from  the  bond,  lives  as 
long  as  the  bond,  and  dies  with  the  bond.  Clark  v.  Iowa 
City,  20  Wall.  583. 

In  this  case  the  city  of  Bath  was  authorized  to  issue  its  obli- 
gations,  "  with  coupons  for  interest  attached,  payable  semi- 
annually." Special  Laws  of  i860,  chap.  450,  §  2.  In  this 
$100  bond  to  which  the  coupon  was  attached,  the  stipulation 
was  to  pay  six  per  cent  interest,  which  would  make  the 
forty-fourth  instalment,  one  for  $3  only.  At  the  time  of  the 
issue  of  this  bond  the  statute  against  usury  was  in  force. 
The  city  could  not  lawfully  stipulate  in  the  bond  for  more 
interest,  nor  lawfully  attach  to  the  bond  a  coujxjn  for  more. 
The  sum  of  $3,  the  amount  of  the  instalment  promised  in  the 
bond,  is  what  the  lawful  holder  of  the  coupon  is  entitled  to, 
and  is  as  much  as  the  city  was  authorized  to  pay,  or  to  prom- 
ise to  pay. 

The  plaintiff,  however,  urges  that,  whatever  may  be  the 
nature  of  the  coupon  while  attached  to  the  bond, 
coupoj  Lnmo  when  it  is  separated  from  the  bond  it  becomes  a 
IS5S^?5f'p™  separate  and  a  negotiable  instrument.  This  cou- 
B0Kr".''5?^  pon  was  separated  from  the  bond  when  purchased 
HOLDBu  ^^  ^^^  plaintiff,  and  he  claims  that  he,  as  the  hold- 

er of  the  separated  coupon,  is  not  affected  by  any  mistakes  or 
excesses  of  authority  in  the  issue,  but  can  recover  the  sum 
named  in  the  coupon,  whatever  was  the  sum  promised  in  the 
bond. 

The  case  as  made  up  by  the  mutual  admissions,  without  any 
objection  to  their  legal  admissibility,  shows  that  there  was  not 
a  full  consideration  for  such  a  coupon,  and  that  the  coupon 
was  issued  by  mistake  for  a  sum  larger  than  that  authorized 
by  law  and  by  the  terms  of  the  bond.  Such  facts  legally 
appearing,  it  is  incumbent  on  the  holder,  if  he  would  avoid 
them,  to  show  that  he,  or  some  prior  holder  whose  rights  he 
has  succeeded  to,  acquired  the  coupon  in  good  faith,  before 
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maturity,  and  without  notice  of  the  true  state  of  affairs. 
Roberts  v.  Lane,  64  Me.  iii  ;  s.  c,  18  Am.  Rep.  242.  Does 
the  case  show  this?  The  bond  with  coupon  attached  was 
delivered  to  the  Androscoggin  Railroad  Company,  by  whom 
it  was  put  on  the  market  That  company,  holding  both  bond 
and  coupon,  must  be  held  to  have  known  the  discrepancy, 
and  to  have  known  the  true  amount  of  the  forty-fourth 
instalment  of  interest  Every  subsequent  holder  of  both 
bond  and  coupon  would  be  chargeable  with  similar  notice. 
There  is  no  evidence  of  any  separate  ownership  of  coupon  or 
bond  until  the  plaintiff  acquired  the  coupon.  There  is  a  pre- 
sumption that  there  was  no  such  severance,  and  that  the 
•  holder  of  the  coupon  was  also  the  owner  of  the  bond.  McCoy 
V,  Washington  Co.,  3  Wall.  Jr.  381 ;  Deming  v.  Houlton,  64 
Me.  261 ;  s.  c,  18  Am.  Rep.  253.  The  plaintiff,  the  first  one 
shown  to  have  a  separate  ownership  of  the  coupon,  acquired 
it  after  maturity,  on  January  loth.  From  the  facts  stated, 
there  is  no  evidence  or  presumption  that  the  plaintiff  or  any 
prior  holder  acquired  the  coupon  both  before  maturity  and 
without  notice.  Whatever  be  the  negotiable  nature  or 
immunities  of  the  coupon,  the  plaintiff  is  not  in  a  situation 
to  invoke  them.  The  coupon  upon  its  face  shows  that  it  was 
a  ticket  for  the  forty-fourth  instalment  of  interest  due  on 
bond  No.  TJ^y  which  instalment  was  $3.  There  is  in  the  writ 
a  general  omnibus  money  count,  broad  enough  to  include 
the  plaintiff's  claim  for  that  instalment  He  cannot  recover 
the  amount  named  in  the  coupon.  He  only  claims  interest 
upon  the  instalment  from  the  date  of  his  demand,  January  15. 
Judgment  for  plaintiff  for  $3,  with  interest  from  January 
10,  18^3. 


State  of  Kansas 

V. 

School  District  No.  3,  Chautauqua  Co. 

{Advance  Case,  Kansas,     October  9,  1885.) 

Where  an  objection  is  made  to  the  introduction  of  evidence  at  the  trial 
on  the  ground  that  the  petition  does  not  state  facts  constituting  a  cause 
of  action,  the  averments  of  the  petition  should  be  liberally  construed  in 
support  of  the  petition. 
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Where  a  petition  includes  several  causes  of  action,  an  objection  to  the 
introduction  of  evidence  on  the  ground  that  the  petition  states  no  cause 
of  action  should  be  overruled  if  any  of  the  causes  of  action  included  are 
well  stated. 

It  is  well  settled  that  a  Statute  of  Limitations  will  not  run  against  the 
State  or  sovereign  authority,  unless  the  statute  to  that  effect  is  so  strong 
as  to  be  utterly  unavoidable. 

As  to  whether  the  Statute  of  Limitations  would  run  against  the  State, 
when  the  State  procured  the  debt  or  claim  after  the  statute  had  com- 
menced to  run,  quare. 

The  statute  authorizing  school  districts  to  issue  bonds  provided  that 
the  bonds  should  specify  on  their  face  the  purpose  for  which  they  were 
issued.  Certain  school-district  bonds  specified  on  their  face  that  they 
were  issued  in  pursuance  of  this  statute,  but  did  not  specify  the  purpose 
for  which  they  were  issued.  Held,  that  inasmuch  as  the  statute  in  ques- 
tion only  authorized  the  issuance  of  bonds  for  a  certain  purpose  specified 
in  the  statute,  the  reference  on  the  face  of  the  bonds  to  the  statute  was  a 
sufficient  specification  of  the  purposes  for  which  the  bonds  were  issued. 

Where  the  bonds  appear  on  their  face  to  be  regular,  and  issued  by 
proper  authority,  it  is  for  the  defence  to  aver  and  prove  that  an3rthing  was 
done  or  omitted  in  reference  to  the  execution  of  the  bonds  that  would 
render  them  invalid. 


Error  from  Chautauqua  county. 

This  was  an  action  brought  by  the  State  of  Kansas  against 
school  district  No.  3,  Chautauqua  county,  Kansas,  to  recover 
on  7  school-district  bonds  and  35  accompanying  coupons. 
The  petition  contained  a  separate  count  and  a  separate  state- 
ment of  a  cause  of  action  upon  each  of  the  7  bonds  and  on 
each  of  the  35  coupons.  The  statement  of  the  cause  of  action 
upon  the  first  bond  reads  as  follows : 

"  That  on  the  first  day  of  January,  1873,  at  Peru,  in  the 
county  of  Howard  and  State  of  Kansas,  school  district  No. 
135,  county  of  Howard,  State  of  Kansas,  the  same  being  then 
a  school  district  duly  organized  and  existing  under  the  laws 
of  the  State  of  Kansas,  and  acting  as  such,  and  by  J.  O. 
Greytrax,  director ;  Albert  Kees,  clerk,  and  J.  M.  Brown, 
treasurer  of  said  district,  the  same  having  been  duly  elected, 
appointed,  qualified,  and  acting  as  such  officers,  made  and 
issued  its  certain  bond,  dated  on  said  day  at  said  place, 
whereby,  for  value  received,  it  promised,  on  the  first  day  of 
June,  A.D.  1875,  to  pay  to  A.  B-  Close,  or  bearer,  two  hundred 
dollars,  at  the  banking-house  of  W.  N.  Coler  &  Co.,  in  the 
city  of  New  York,  with  interest  at  the  rate  of  ten  per  cent 
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per  annum,  payable  annually  on  the  first  day  of  June  of  each 
year,  according  to  divers  coupons  thereto  attached,  which 
bond,  in  order  to  distinguish  it  from  others  of  like  character, 
was  marked  *  No.  one.*  A  copy  of  said  bond  is  hereto  at- 
tached and  made  part  hereof.  That  on  the  sixteenth  day  of 
January,  1873,  said  bond  was  duly  registered  in  the  office  of 
the  county  clerk  of  said  Howard  county,  Kansas. 

"  And  said  plaintiff  further  says  that,  in  pursuance  of  an 
act  of  the  legislature  of  the  State  of  Kansas  entitled  '  An 
act  to  divide  the  county  of  Howard,  and  to  errect  the  terri- 
tory thereof  into  the  counties  of  Chautauqua  and  Elk,  to  pro- 
vide for  the  due  organization  of  said  counties,  the  filling  of 
vacancies  in  offices,  for  the  proper  division  of  the  property 
and  indebtedness  of  Howard  county,  and  in  regard  to  the 
taxes  and  records  thereof,*  approved  March  3,  1875,  the  ter- 
ritory embraced  in  school  district  No.  135  of  Howard  county, 
Kansas,  became,  and  still  is,  a  part  of  Chautauqua  county, 
Kansas.  Thereupon,  said  Chautauqua  county  being  organ- 
ized in  pursuance  of  the  act  of  the  legislature  aforesaid,  the 
county  superintendent  of  said  Chautauqua  county  proceeded 
to  and  did  change  the  name  of  said  school  district  No.  135, 
Howard  county,  to  said  defendant,  school  district  No.  3,  Chau- 
tauqua county,  State  of  Kansas ;  that  said  school  district  No. 
3  of  Chautauqua  county  lies  wholly  within  the  boundaries 
of  the  former  school  district  No.  135  of  Howard  county, 
Kansas,  and  includes  within  its  borders  all  the  inhabitants  of 
school  district  No.  135,  Howard  county,  and  is  the  same  cor- 
porate  entity  as  school  district  No.  135,  Howard  county, 
Kansas.  And  plaintiff  further  says  that  school  district  No. 
13s,  Howard  county,  Kansas,  is  wholly  merged  in  and  be- 
come a  part  of  said  school  district  No.  3  of  Chautauqua 
county.  State  of  Kansas,  which  has  succeeded  to  and  become 
possessed  of  all  the  property,  rights,  and  privileges  formerly 
enjoyed  by  said  school  district  No.  135,  Howard  county ;  that, 
before  said  bond  by  its  terms  became  due  and  payable,  the 
said  bond  came  to,  and  for  value  became  the  property  of,  this 
plaintiflF,  the  same  having  been  sold  and  delivered  for  a  valu- 
able consideration  to  the  commissioners  of  the  permanent 
school  fund  of  the  State  of  Kansas  for  this  plaintiff,  who  there- 
fore became,  and  ever  since  has  been,  and  still  is,  the  true 
and  lawful  owner  and  holder  thereof;  that  when  said  bond 
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by  its  terms  became  due  and  payable  the  same  was  duly  pre- 
sented at  the  place  of  payment  therein  mentioned  and  pay- 
ment demanded,  but  refused  because  said  defendant  had  not, 
nor  had  said  school  district  No.  135,  Howard  county,  nor  did 
either  of  said  districts,  ever  have  funds  at  said  place ;  that 
the  said  plaintiflF  has  often  applied  to  said  defendant  to  pay 
the  said  bond,  but  it  has  refused  to  do  so,  notwithstanding  it 
is  justly  indebted  thereon  to  the  plaintiflF  in  the  full  sum  of 
two  hundred  dollars,  which  it  claims,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from  the  first  day  of  June, 
A.D.  1875." 

The  statement  of  the  cause  of  action  upon  each  of  the  other 
bonds  is  precisely  the  same  as  the  statement  of  the  cause  of 
action  upon  the  first  bond,  except  that  such  statements  show 
that  the  bonds  were  numbered  consecutively  from  one  to 
seven,  and  became  due  in  successive  years  from  June  i,  1875, 
to  June  I,  1 88 1.  The  statement  of  the  cause  of  action  upon 
each  of  the  coupons  is  precisely  the  same  as  the  statement  of 
the  cause  of  action  upon  the  bonds,  except  that  clauses  with 
reference  to  thd  coupons  are  added.  A  copy  of  each  of  the 
bonds  and  of  each  of  the  coupons  is  attached  to  the  petition 
and  made  a  part  thereof,  and  a  part  of  the  statement  of  the 
cause  of  action  to  which  it  properly  belongs.  The  first  bond 
reads  as  follows: 

No.  I.  $200 

United  States  of  America,  State  of  Kansas. 

District  School  Botid  of  School  District  No.  135,  Howard  County: 

Know  all  men  by  these  presents,  that  school  district  No. 
135,  county  of  Howard,  State  of  Kansas,  is  indebted  unto 
A.  B.  Close,  or  bearer,  in  ,the  sum  of  two  hundred  dollars, 
lawful  money  of  the  United  States,  to  be  paid  on  the  first  day 
of  June,  A.D.  1875,  at  the  banking-house  of  W.  N.  Coler  &  Co., 
in  the  city  of  New  York,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  payable  annually  on  the  first  day  of  Jime  of 
each  year,  on  presentation  of  the  annexed  coupons,  as  the 
same  becomes  due.  This  bond  is  issued  in  pursuance  of  an 
act  of  the  legislature  of  the  State  of  Kansas  entitled  "  An  act 
to  enable  school  districts  in  the  State  of  Kansas  to  issue 
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bonds,"  approved  February  26,  1866,  and  acts  amendatory 
and  supplemental  thereto. 

In  testimony  whereof,  this  bond  has  been  issued,  signed  by 
the  director,  countersigned  by  the  clerk,  and  registered  by 
the  treasurer  of  said  district. 

Dated  at  Peru,  County  of  Howard^  State  of  Kansas,  this  first 
day  of  January,  1873.  J.  O.  Greytrax,  Director. 

Countersigned :  Albert  Kees,  Clerk. 

Registered  by  J.  M.  Brown,  Treasurer. 

Indorsed:  No.  i.  $200.  State  of  Kansas.  Registered 
school  bond  of  school  district  No.  135,  Howard  county. 
Ten  per  cent  interest,  payable  annually  on  the  first  day  of 
June,  at  the  banking-house  of  W.  N.  Coler  &  Co.,  New  York. 
Matures  June  i,  1875. 

Each  of  the  other  bonds  is  the  same  as  this,  except  as  to 
number  and  date  of  maturity.  The  first  coupon  attached  to 
the  first  bond  reads  as  follows : 

School  district  No.  135,  county  of  Howard,  Kansas,  will 
pay  to  bearer  on  the  first  day  of  June,  1874,  twenty-eight  and 
33-100  dollars,  at  the  banking-honse  of  W.  N.  Coler  &  Co., 
in  the  city  of  New  York,  being  one  year's  interest  on  bond 
numbered  one.  J.  O.  Greytrax,  Treas. 

Albert  Kees,  Clerk. 

Each  of  the  other  coupons  is  the  same  as  this,  except  as  to 
number  and  date  of  maturity. 

The  defendant  answered  to  the  plaintiff's  petition,  setting 
up  five  separate  defences,  and  the  plaintiff  replied  to  this  an- 
swer by  filing  a  general  denial.  Upon  the  issues  made  up  by 
these  pleadings  the  action  came  on  for  trikl  before  the  court 
without  a  jury,  and  the  plaintiff,  to  maintain  the  issues  on  his 
part,  put  a  witness  on  the  stand  and  asked  him  a  question ; 
whereupon  the  defendant  objected  to  the  introduction  of  any 
evidence  under  the  petition,  upon  the  ground  that  the  same 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  and  the  court  sustained  the  defendant's 
objection  and  dismissed  the  plaintiff's  action  ;  to  all  of  which 
the  plaintiff  duly  excepted,  and  now  brings  the  case  to  this 
court  for  review. 

W.  A.  Johnston  for  the  State. 

C  /.  Peckham  and  M,  B.  Light  for  defendant  in  error. 
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Valentine,  J. — The  only  ruling  of  the  court  below  com- 
PBAcncB-QOTcs-  plained  of  in  this  case  is  the  sustaining  of  an  objec 


TIOIONO        SUFKI- 

ciKNCT  or  ncTi- 

TIOK  ON  ATPBAL. 


tion  made  by  the  defendant  to  the  introduction  of 
any  evidence  under  the  plaintiflPs  petition,  upon 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant,  and  the 
dismissal  of  the  plaintiff's  action  upon  the  same  ground. 
Preliminarily,  we  would  say  that  such  an  objection  is  not 
favored  by  courts,  and  that  where  the  sufficiency  of  the 
petition  is  raised  for  the  first  time,  and  only  by  such  an  ob- 
jection, the  courts  will  construe  the  allegations  of  the  petition 
very  liberally  for  the  purpose  of  sustaining  the  petition,  if  it 
can  reasonably  be  sustained.  Barkley  v.  State,  15  Kan.  99, 
107;  Mitchell  V.  Milhoan,  11  Kan.  617,  625,  626,  and  cases 
there  cited.  Also  in  this  case,  besides  the  direct  allegations 
contained  in  the  body  of  the  petition,  copies  of  the  bonds  and 
BoHM  AjiD  oou  coupons  sued  on  were  attached  to  and  made  a  part 
oFncTmo/^'  of  the  petition;  and,  therefore,  in  construing  the 
allegations  of  the  petition,  the  contents  of  the  bonds  and 
coupons,  as  contained  in  such  copies,  must  also  be  con- 
sidered as  a  part  of  the  petition.  Budd  v,  Kramer,  14  Kan. 
loi,  102  et  seq.  See,  also,  Reed  v.  Arnold,  10  Kan.  103; 
Campbell  v.  Blanke,  13  Kan.  62;  Andrews  v,  Alcorn,  13  Kan. 
351.  Besides,  section  123  of  the  Civil  Code  provides,  among 
other  things,  that  "in  an  action,  counterclaim,  or  set-off, 
founded  upon  an  account,  promissory  note,  bill  of  exchange, 
or  other  instrument,  for  the  unconditional  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  the 
account  or  instrument,  with  all  credits  and  the  indorsements 
thereon,  and  to  state  that  there  is  due  to  him  on  such  account 
or  instrument  from  the  adverse  party  a  specified  sum,  which 
he  claims,  with  interest." 

The  first  objection  made  by  the  defendant  to  the  plaintiff's 
LnoTATioK.  petition  is  that  a  portion  of  the  42  causes  of  action 
set  forth  therein  is  barred  by  the  five-years  statute  of  limita- 
tions contained  in  the  first  subdivisipn  ot  section  18  of  the 
Civil  Code.  But  this  objection  can  certainly  avail  nothing; 
for  if  any  one  of  the  several  causes  of  action  set  forth  in  the 
plaintiff's  petition  is  good,  the  court  below  should  not  have 
sustained  the  objection  of  the  defendant  to  the  introduction 
of  all  evidence  under  the  petition,  and  should  not  have  dis- 
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missed  the  plaintiff's  action.  The  action  was  commenced  on 
December  18,  1882,  and  at  least  14  of  the  several  causes 
of  action  set  forth'  in  the  plaintiff's  petition  accrued  within 
less  than  five  years  prior  to  that  time.  These  causes  of 
action  cannot  therefore  be  considered  as  having  being  barred 
by  any  statute  of  limitations  when  this  action  was  commenced. 
But  are  any  of  the  causes  of  action  set  forth  in  the  plaintiff's 
petition  barred  by  any  statute  of  limitations  ?  Now,  it  is  uni- 
versally held  by  courts  that  no  statute  of  limitations  will  run 
against  the  State  or  the  sovereign  authority  unless  the  statute 
itself  expressly  so  provides,  or  unless  the  implica-  samb-aoawst 
tions  of  the  statute  to  that  effect  are  so  strong  as  to  "^"=- 
be  utterly  unavoidable.  It  requires  no  citations  of  authorities 
to  sustain  this  proposition.  Even  where  there  is  a  doubt  as 
to  whether  the  State  was  intended  to  be  included  within  the 
provisions  of  the  statute,  the  doubt  must  be  solved  in  favor 
of  the  State  and  the  State  held  not  to  be  included.  Des 
Moines  Co.  v.  Harker,  34  Iowa,  84,  and  cases  there  cited. 
And  even  where  the  State  holds  the  claim  or  debt  sued  on  as 
the  assignee  or  transferee  of  some  individual  person,  still  the 
statute  of  limitations  will  not  run  against  the  State  where 
such  statute  has  not  commenced  to  run  before  the  State  ob- 
tained the  claim  or  debt.    U.  S.  v.  White,  2  Hill,  59. 

We  need  not  decide  the  question  whether  the  statute  would 
continue  to  run,  and  to  run  against  the  State,  where  the  State 
procured  the  claim  or  debt  after  the  statute  had  commenced 
to  run,  for  no  such  question  is  involved  in  this  case.  We  think 
that  no  statute  of  limitations  has  so  run  against  the  State  in 
the  present  case  as  to  bar  any  of  the  causes  of  action  set  forth 
in  the  plaintiff's  petition. 

The  next  question  urged  by  the  defendant  against  the 
plaintiff's  petition  is  that  the  bonds  set  forth  therein  and  sued 
on  do  not  state,  as  required  by  statute,  the  purpose  J^oT™raSSi 
for  which  they  were  issued.  The  bonds 'were  %^  ""^^SSS 
issued  under  section  i  of  an  act  entitled  "  An  act  SSSSf  ^^  ^ 
to  enable  school  districts  in  the  State  of  Kansas  to  issue 
bonds,"  approved  February  26,  1866,  as  amended  by  section 
I,  chapter  95,  of  the  Laws  of  1872 ;  and  that  section  provides, 
among  other  things,  that  "  they  [the  bonds]  shall  specify  on 
their  face  the  date,  amount,  for  what  purpose  issued,  to  whom, 
the  time  they  run,  and  the  rate  of  interest/'  while  the  bonds 
9  Cor.  Gas.— 38 
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in  the  present  case  do  not  in  terms  specify  for  what  purpose 
they  were  issued.  We  think,  however,  under  the  present 
circumstances,  and  as  the  question  is  now  presented,  that  the 
bonds  are  sufficient  in  this  respect.  It  must  be  remembered 
that  the  question  has  been  raised  only  by  an  objection  to  the 
introduction  of  evidence  under  the  petition.  It  must  also 
now  be  considered  that  the  bckids  were  issued  in  good  faith ; 
that  the  school  district  received  ample  compensation  for  thera, 
and  that  the  State  of  Kansas  is  an  innocent  and  bona  fide  pur- 
chaser of  them ;  for  nothing  appears  to  the  contrary  in  the 
petition,  and  all  the  allegations  of  the  petition  would  tend  to 
indicate  this.  We  have  stated  that  the  bonds  do  not  in  terms 
specify  upon  their  face  the  purpose  for  which  they  were 
issued ;  but  we  think  they  do  m  effect  The  bonds  specify  on 
their  face  that  they  were  *'  issued  in  pursuance  of  an  act  of 
the  legislature  of  the  State  of  Kansas  entitled  'An  act  to 
enable  school  districts  in  the  State  of  Kansas  to  issue  bonds,' 
approved  February  26,  1866,  and  acts  amendatory  and  supple- 
mental thereto."  Now,  under  that  act  bonds  could  be  issued 
only  for  one  purpose,  that  of  providing  a  school-house  for 
the  district,  either  by  erecting  or  purchasing  the  same.  It  is 
true  that  it  was  not  necessary  that  the  bonds  should  recite 
the  act  under  which  they  were  issued,  and  it  was  necessary 
that  they  should  recite  the  purpose  for  which  they  were  issued ; 
but  as  the  bonds  did  recite  the  act  under  which  they  were 
issued,  and  as  that  act  authorizes  bonds  to  be  issued  only  for 
one  purpose,  the  bonds  do  in  effect  recite  the  purpose  for 
which  they  were  issued. 

The  next  point  made  by  the  defendant  is  "that  none  of  the 
several  counts  of  said  petition  allege  or  show  that  the  condi- 
pleadwo  per.  tioJ^s  precedent,  or  any  of  them,  had  been  complied 
toSS^SJs  piST  with  when  said  bonds  were  made  and  executed." 
'^■"-  We  think  the  petition  is  sufficient.     It  alleges  that 

the  school  district  made  and  issued  the  bonds ;  that  it  made 
and  issued  them  by  its  proper  officers,  for^ value  received; 
and  copies  of  the  bonds  are  given  and  made  a  part  of  the 
petition,  which  shows  that  the  bonds  were  issued  in  pursuance 
of  the  said  act  of  the  legislature  of  1866,  and  the  acts  amenda- 
tory and  supplemental  thereto ;  and  we  think  the  bonds  are 
valid  upon  their  face.  See  section  123,  Civil  Code,  above 
cited.     Presumptively  the  school  district  and  its  officers  acted 
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in  good  faith  and  according  to  law,  and  the  oflScers  did  their 
duty ;  and  if  anything  was  done  or  omitted  that  would  render 
the  bonds  invalid,  it  is  for  the  defendant  to  set  the  sanie  up 
in  its  answer  as  a  defence.  In  this  connection  we  would  cite 
the  case  of  Mosher  v.  Independent  School  District  of  Steam- 
boat Rock,  42  Iowa,  632. 

The  fourth  and  last  objection  made  by  the  defendant  to 
the  plaintiff's  petition  is  "  that  none  of  the  several  counts  of 
said  petition  allege  or  show  that  the  conditions  precedent  to 
the  sale  of  said  bonds  had  been  complied  with  when  said 
bonds  were  negotiated  and  sold,  or  that  they  were  sold  at  a 
price  fixed  by  the  district,  as  required  by  law."  What  has 
been  said  with  reference  to  the  last  preceding  objection  may 
be  said  with  reference  to  this.  '  The  petition  alleges  that  the 
bonds  were  made  and  issued  by  the  school  district  and  its 
oflScers  for  value  received,  and  the  copies  of  the  bonds  show 
that  they  were  made  and  issued  in  pursuance  of  the  statute  in 
such  cases  made  and  provided,  and  presumptively  they  were 
made  and  issued  in  accordance  with  law.  It  was  not  necessary 
for  the  plaintiff  to  state  in  his  petition  the  amount  of  the  con- 
sideration for  which  the  bonds  were  issued,  or  the  prices  fixed 
by  the  qualified  electors  of  the  district  for  the  sale  of  the 
bonds.  When  the  bonds  were  issued  they  passed  from  the 
district  and  beyond  its  control,  and  into  other  hands,  and  pre- 
sumptively they  were  valid  ;  but  if  for  some  reason  they  were 
not  valid,  it  devolves  upon  the  defendant  to  allege  and  prove 
their  invalidity.  The  petition  certainly  does  not  show  they 
were  invalid,  but,  on  the  contrary,  shows  that  they  were  valid. 

The  judgment  of  the  court  below  will  be  reversed  and 
cause  remanded  for  further  proceedings. 

HoRTON,  C.  J.,  concurring.  Johnston,  J.,  having  been  of 
counsel,  did  not  sit. 

Statutes  of  Limitation  do  not  apply  to  the  State  or  Sover- 
eignty UNLESS  IT  IS  Especially  Provided  that  they  shall  apply 
to  it. — Unless  the  State  is  especially  included  in  the  operation  of  a 
Statute  of  Limitation,  such  statute  will  not  apply  to  the  State.  This  is 
equally  true  of  Statutes  of  Limitation  barring  the  right  of  entry  to  lands 
after  a  certain  period  of  adverse  possession,  and  of  statutes  taking  away 
the  right  of  action  on  personal  claims  unless  brought  within  the  pre- 
scribed period.  That  statutes  tolling  the  right  of  entry  after  a  certain 
period  of  adverse  possession  do  not  apply  to  lands  owned  by  the  State, 
see  Brinsfield  v.  Carter,  2  Ga.  143;  Wright  v.  Swan,  6  Port,  (Ala.)  84; 
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Doe  V,  Townsley's  Heirs,  16  Ala.  239;  Troutman  v.  May,  33  Pa.  St.  455: 
Wallace's  Lessee  v.  Miner.  6  Ohio,  366;  Harlock  v,  Jackson,  3  Brev. 
(S.  C.)  254;  State  V,  Arledge,  2  Bailey  (S.  C).  401 ;  Lindsey  v.  Miller,  6 
Pet.  (U.  S.)  666;  Wilson  v,  Hudson,  8  Yerg.  (Tenn.)  398;  Levasser  v, 
Washburn,  11  Gratt.  (Va.)  572;  Kirschner  v.  Western  &  Atlantic  R.  R. 
Co.,  67  Ga.  760;  Glaze  v.  Western  &  Atlantic  R.  R.  Co.,  67  Ga.  761. 

That  statutes  taking  away  the  right  of  action  on  personal  claims  or  de- 
mands, unless  brought  within  the  prescribed  time,  do  not  apply  to  claims 
or  demands  of  the  State,  see  Ware  v.  Green.  37  Ala.  494;  State  v, 
Joiner,  23  Miss.  500;  Swearinger  v.  United  States,  11  G.  &  J.  (Md.)  373 
(judgment  recovered  by  U.  S.) ;  People  v,  Gilbert,  18  John  (N.  Y.),  227; 
Nimmo's  Executor  t/.  Commonwealth  (judgment),  4  H.  &  M.  (Va.)  57; 
Parks  V,  State,  7  Mo.  194  (surety  on  bond) ;  McKeehan  v.  Common- 
wealth, 3  Pa.  St.  151 ;  (Commonwealth  v,  Hutchinson,  10  Pa.  St,  466 
(taxes) ;  Commonwealth  v.  Baldwin,  i  Watts  (Pa.),  54  (judgment  lien) ; 
State  Treasurer  v.  Weeks,  4  Vt.  215  (tort);  In  re  Life  Association  of 
America,  12  Mo.  App.  40  (period  fixed  by  court,  under  provisions  of  stat- 
ute, within  which  to  present  claims  against  an  insolvent  company). 

The  State  must  be  named  in  Express  Words  in  the  Statute  if 
IT  IS  TO  APPLY  TO  THE  STATE.— The  State  must,  it  would  seem,  be 
named  expressly  in  the  Statute  of  Limitations,  or  the  statute  will  not 
apply  to  it.  If  there  is  the  slightest  doubt  as  to  whether  the  statute  was 
intended  to  apply  to  the  State  or  not,  it  will  be  held  not  to  apply.  County 
of  Des  Moines  v,  Harker,  34  Iowa,  84;  Josselyn  v.  Stone,  28  Miss.  753, 
763;  People  V,  Gilbert,  18  Johns  (N.  Y.),  227;  United  States  v.  Hoar,  2 
Mason  (U.  S.  C.  Ct.),  311,  314.  This  is  a  rule  of  construction,  and  the 
reason  of  it  is  well  stated  by  Judge  Story  in  the  case  of  United  States  v. 
Hoar,  supra.  "  Where  the  Government  is  not  expressly  or  by  necessary 
implication  included,  it  ought  to  be  clear  from  the  nature  of  the  mis- 
chief to  be  redressed,  or  the  language  used,  that  the  Government  itself 
was  in  contemplation  of  the  Legislature,  before  a  court  of  law  would  be 
authorized  to  put  such  an  interpretation  upon  any  statute.  In  general, 
acts  of  the  Legislature  are  meant  to  regulate  and  direct  the  acts  and 
rights  of  citizens;  and  in  most  cases  the  reasoning  applicable  to  them 
applies  with  very  different,  and  often  contrary,  force  to  the  Government 
itself.  It  appears  to  me,  therefore,  to  be  a  safe  rule  founded  in  the  prin- 
ciples of  the  common  law,  that  the  general  words  of  a  statute  ought  not 
to  include  the  Government,  or  affect  its  rights,  unless  that  construction  be 
dear  and  indisputable  upon  the  text  of  the  act.'' 

In  the  County  of  Des  Moines  v,  Harker  supra,  the  Statute  of  Limita* 
tions  provided  that  it  should  be  '*  applicable  to  all  actions  brought  by  or 
against  all  bodies,  corporate  or  politic,  except  when  otherwise  expressly 
provided."  It  was  held  that  even  this  provision  was  not  explicit  enough 
to  include  the  State  within  the  operation  of  the  statute.  The  court  say : 
"There  are  subjects  to  which  this  statute  can  be  applied,  in  all  its  language 
and  force,  without  including  the  Sute.  The  L^islature  does  not,  when 
prescribing  a  rule  for  the  State,  call  it  a  *  body  politic  and  corporate.' 
It  is  not  probable  such  a  designation  can  be  found  in  the  entire  history 


Digitized  by 


Google 


KANSAS  V.  SCHOOL  DISTRICT  NO.  3,  CHAUTAUQUA  CO.   597 

of  our  legislation.  Even  if  there  was  a  doubt  if  the  State  was  to  be  in- 
cluded in  the  language  of  the  statute,  that  doubt  should  be  resolved  in 
favor  of  the  State." 

In  the  case  of  Commonwealth  v.  Johnson,  6  Pa.  St.  136,  suit  was 
brought  by  the  Commonwealth  on  the  official  bond  of  a  prothonotary,  for  a 
breach  in  failing  to  pay  over  to  the  State  treasurer,  taxes  levied  on  fees 
received  by  the  prothonotary.  The  bond  was  filed  in  pursuance  of  the 
provisions  of  the  act  imposing  the  tax,  which  provided  that  prothonota- 
ries  should  give  bond  conditioned  for  the  payment  by  them  of  all  taxes 
levied  on  them  by  virtue  of  the  act,  and  that  the  effect,  rights,  and 
remedies  of  said  bond  should  be  governed  by  the  provisions  of  a  former 
act  relating  to  sheriffs'  and  coroners'  bonds.  This  former  act  provided 
that  coroners  and  sheriffs  should  give  bonds  conditioned  for  the  faithful 
performance  of  official  duties,  prescribed  the  form  of  the  bond,  and 
further  provided  that  no  suit  should  be  sustained  by  any  court  on  such 
bond  unless  brought  within  five  years  from  its  date.  It  was  held  that  the 
reference  in  the  statute  relating  to  prothonotaries*  bonds  to  the  statute 
relating  to  sheriffs'  bonds  was  not  enough  to  incorporate  in  the  former 
statute  the  limitation  clause  contained  in  the  latter.  The  court  say: 
•*  The  principle  deducible  from  all  the  cases,  English  and  American,  is 
that  the  Legislature  shall  not  be  taken  to  have  postponed  the  public  right 
to  that  of  an  individual,  unless  such  an  intent  be  manifested  by  express 
word  or  irresistible  implication,  and  this  principle  is  peculiarly  applicable 
to  a  plea  of  the  Statute  of  Limitations  interposed  to  bar  a  public  claim. 
I  am  not  aware  of  any  judicial  construction  of  the  act  of  1803  (that  relat- 
ing to  sheriffs'  and  coroners'  bonds)  in  reference  to  this  principle.  If, 
however,  it  be  admitted  that  its  clause  of  limitation  would  operate  to  bar  a 
suit  by  the  commonwealth,  it  is  by  no  means  clear  that  the  Legislature 
intended  to  engraft  this  quality  upon  the  act  of  1830  (relating  to  prothon- 
otaries' bonds)  by  the  use  of  the  words  *  effect,  rights,  and  remedies  of 
said  bond.'  Full  operation  may  be  g^ven  to  these  terms  by  referring 
them  to  the  object  of  the  bonds  contemplated  by  the  act,  the  right  to  be 
secured  thereby,  and  the  peculiar  form  of  remedy  afforded  by  the  old  act, 
without  making  them  a  conduit  for  infusing  into  the  late  statute  a  doc- 
trine at  least  partially  destructive  of  the  remedy.  When  we  recollect  that 
this  would  be  introductory  of  a  new  feature  unknown  to  piyor  and  sub- 
sequent legislation  had  in  reference  to  the  official  bonds  of  these  officers, 
.  .  .  and  that  it  is  in  violation  of  the  long  recognized  axiom  that  the 
public  right  cannot  be  destroyed  or  compromised  by  the  neglect  of  the 
public  agent,  nothing  short  of  language  clearly  and  explicitly  pointing  to  a 
l^islative  intent  in  conformity  with  the  construction  demanded  by  these 
defendants  would  justify  our  sanction  of  it." 

Where  the  State  acquires  Title  after  the  Statute  has  begun 
TO  run,  the  Statute  will  continue  to  run  against  the  State. — 
Where  the  State  takes  as  assignee  of  a  claim  on  which  the  statute  has  be- 
gun tQ  run,  it  is  said  that  the  acquiring  of  title  by  the  State  will  not  stop 
the  running  of  the  statute.  Wood  Lim.  of  Actions,  p.  92,  citing  United 
States  V,  White,  2  Hill  (N.  Y.),  59.    In  that  case  a  promissory  note  was  as- 
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signed  to  the  United  States  before  it  was  due.  The  court  say  that  if  the 
statute  had  b^un  to  run  against  the  note  while  in  the  hands  of  the  assig- 
nee,  it  would  continue  to  run  against  the  United  States ;  but  that  not 
having  begun  to  run  against  the  assignee,  it  never  b<^;an  to  run  against 
the  United  States. 


Ltebman 

V. 

City  and  County  of  San  Francisco. 

(Advance  Case,  California,    August  24,  1885.) 

By  an  act  of  the  Legislature  of  the  State  of  California,  passed  April  i» 
1872.  to  open  and  establish  a  public  street,  to  be  named  Montgomery- 
Avenue,  in  the  city  and  county  of  San  Francisco,  it  was  provided  that  the 
value  of  land  taken  for  the  improvement,  the  damage  to  improvements 
thereon  or  adjacent  thereto,  and  all  other  expenses  incidental  to  the  pro- 
ceedings, should  be  deemed  the  cost  of  opening  the  avenue,  and  should  be 
assessed  upon  property  in  a  certain  specified  district,  by  a  board  of  public 
works  to  be  created  for  that  purpose.  This  board  was  to  consist  of  the 
mayor,  the  tax-collector,  and  the  surveyor  of  the  city  and  county  of  Saa 
Francisco ;  and  the  improvement  was  not  to  be  commenced  until  the 
owners  of  a  majority  of  the  frontage  of  the  property  to  bear  the  burden  of 
the  improvement,  should  petition  the  mayor  of  the  city  and  county  of 
San  Francisco,  in  writing,  to  have  the  improvement  undertaken.  The 
board  was  thereupon  to  organize  and  proceed  to  prepare  a  report  showing 
the  value  of  the  land  to  be  taken,  and  damage  and  benefits  to  property. 
This  report  was  to  be  open  for  inspection  by  all  persons  interested,  and 
was  to  be  subject  to  revision  by  the  county  court  as  to  matters  shown  in 
the  report.  Held  (approving  and  following  the  decision  of  the  supreme 
court  of  California  in  the  case  of  Mulligan  v.  Smith,  59  Gal.  206),  that  as 
only  matters  appearing  in  the  report  could  be  called  in  question  in  the 
county  court^  an  order  of  that  court  confirming  the  report  did  not  estop 
the  city  and  county  of  San  Francisco  from  setting  up  as  a  defence  that  the 
petition  for  the  opening  of  Montgomery  Avenue  was  not  signed  by  the 
owners  of  a  majority  in  frontage  of  the  property  to  bear  the  burden  of  the 
improvement,  the  facts  as  to  the  petition  not  being  included  in  the 
report. 

A  municipal  corporation  is  estopped  to  deny  the  truth  of  recitals  con- 
tained in  municipal  bonds,  to  the  effect  that  all  acts  and  formalities  neces- 
sary to  the  validity  of  the  bond  have  been  complied  with,  where  such 
recitals  are  made  by  duly  authorized  officers  of  the  municipality,  but  not 
otherwise. 

Where  the  board  of  public  works,  described  in  the  first  paragraph  of  the 
head-note,  were,  after  the  confirmation  of  their  report,  to  issue  bonds  to 
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pay  for  the  improvement,  and  were  to  raise  enough  money  by  assessment 
each  year  to  pay  the  interest  on  the  bonds  and  to  create  a  sinking  fund 
for  the  payment  of  the  principal ;  and  it  was,  moreover,  especially  provided 
that  the  city  and  county  of  San  Francisco  should  in  no  event  be  liable 
for  the  payment  of  the  bonds  or  any  part  of  them ;  held,  that  the  board 
of  public  works  provided  for  in  the  statute  was  not  an  agency  of  the  mu- 
nicipal corporation  in  the  improvement  of  Montgomery  Avenue,  but  that 
it  acted  as  agent  of  the  State ;  that  the  fact  that  the  ♦itle  to  Montgomery 
Avenue,  when  completed  and  paid  for,  was  to  vest  in  the  city  and  county  of 
San  Francisco  did  not  indicate  that  the  board  was  the  agent  of  the 
municipality ;  and  that  the  bonds  issued  by  the  board  gave  rise  to  no  liabil- 
ity on  the  part  of  said  city  and  county  of  San  Francisco. 

Before  Field,  circuit  justice,  and  Sawyer,  circuit  judge. 
D,  L,  Delmasj  A.  L.  Rhodes,  and  /.  P.  Hoge  for  the  plaintiff. 
GarbeTyTtiornton  &  Bisltop  for  the  defendant. 

Field,  C.  J. — This  is  an  action  against  the  city  and  county 
of  San  Francisco  to  compel  the  payment  of  twenty  factb. 

coupons  for  interest,  each  amounting  to  thirty  dollars,  at- 
tached to  certain  instruments  designated  in  the  pleadings  as 
Montgomery  Avenue  bonds.  The  plaintiff  prays  for  judg- 
ment that  the  coupons  are  valid  obligations  of  the  city  and 
county  ;  that  there  is  due  by  it  upon  each  of  them  the  sum  of 
thirty  dollars,  with  interest  from  the  date  of  its  maturity  at 
the  rate  of  seven  per  cent  per  annum ;  that  the  city  and 
county  pay  the  amount  thus  adjudged  due  from  the  special 
tax  to  be  annually  levied,  assessed,  and  collected  for  that  pur- 
pose, pursuant  to  the  act  of  the  legislature  of  April  i,  1872  ; 
and  that  the  plaintiff  recover  against  it  for  the  costs  of  this 
action. 

The  validity  of  the  bonds  to  which  the  coupons  are  at- 
tached, and,  of  course,  the  validity  of  the  coupons  also, 
depends  upon  that  act,  and  the  compliance  in  their  issue 
with  its  requirements.  The  object  of  the  act  was  to  open 
and  establish  a  public  street  in  the  city  and  county  of  San 
Francisco,  to  be  called  Montgomery  Avenue,  and  to  take 
private  lands  therefor.  It  described  a  strip  of  land  by  metes 
and  bounds,  and  declared  that  it  was  taken  and  dedicated  for 
such  street,  and  that,  when  paid  for,  the  title  thereto  should 
vest  in  the  city  and  county  for  that  purpose,  as  the  title  of 
other  public  streets  was  vested.  It  provided  that  the  value 
of  the  property  taken,  the  damages  to  improvements  thereon 


Digitized  by 


Google 


600    LIEBMAN  V.   CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

or  adjacent  thereto,  and  all  other  expenses  incidental  to  the 
proceeding  should  be  considered  the  cost  of  the  opening  of 
the  avenue,  and  should  be  assessed  upon  lands  within  a  de- 
scribed district  in  proportion  to  the  benefits  accruing  there- 
from, to  be  ascertained  by  a  board  of  public  works  created 
for  that  purpose.  That  board  was  to  consist  of  the  mayor, 
the  tax-collector,  and  the  surveyor  of  the  city  and  county  of 
San  Francisco ;  and  whenever  the  owners  of  a  majority  m 
frontage  of  the  property  which  was  to  bear  the  burden  of 
the  improvement,  as  they  were  named  in  the  last  preceding 
annual  assessment  roll  for  the  State,  city,  and  county  taxes, 
should  petition  the  mayor  of  the  city  and  county,  in  writing, 
for  the  opening  of  the  avenue  according  to  the  provisions  of 
the  act,  the  board  was  to  proceed  to  organize  by  the  elec- 
tion of  a  president,  and  then  to  the  performance  of  its  pre- 
scribed duties.  It  was,  among  other  things,  to  ascertain 
and  report  the  cash  value  of  the  land  taken  ;  and  the  damages 
caused  to  the  property  along  the  line  and  within  the  course 
of  the  avenue ;  also,  the  benefits  accruing  from  its  opening 
to  the  lots  within  the  prescribed  district. 

The  report  was  to  remain  at  the  office  of  the  board  for  thir- 
ty days  for  the  inspection  of  parties  interested,  and  notice 
that  it  was  thus  open  for  inspection  was  to  be  published  for 
twenty  days  in  two  daily  papers  in  the  city  and  county. 
Any  person  interested  who  was  aggrieved  by  the  action  of 
the  board,  as  shown  in  its  report,  might,  within  the  thirty 
days,  apply  by  petition  to  the  county  court,  setting  forth  his 
interest  in  the  proceedings,  and  his  objections  thereto,  for  an 
order  on  the  board  to  file  with  the  court  its  report,  with  such 
other  documents  or  data  as  might  be  pertinent  thereto,  which 
were  used  by  it  in  preparing  the  report.  And  the  court  was 
authorized  to  hear  the  petition,  and  the  board  could  appear  in 
response  to  it,  and  testimony  could  be  taken  in  the  matter. 
After  hearing  and  consideration,  it  was  in  the  discretion  of 
the  court  to  approve  and  confirm  the  report,  or  to  refer  it 
back  to  the  board,  with  directions  to  alter  or  modify  it  in 
specified  particulars.  From  the  order  of  the  county  court, 
an  appeal  could  be  taken  to  the  supreme  court  of  the  State, 
to  review  the  matters  complained  of.  Upon  the  final  con- 
firmation of  the  report,  the  board  was  required  to  prepare 
and  issue  bonds>  in  sums  of  not  less  than  one  thousand  dollars 
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each,  for  the  amount  necessary  to  pay  and  discharge  all  the 
damages,  costs,  and  expenses  incurred.  These  bonds  were  to 
be  known  and  designated  as  the  Montgomery  Avenue  bonds, 
and  made  payable  in  thirty  years  from  their  date,  and  to  bear 
interest  at  the  rate  of  six  per  cent  per  annum,  payable  semi- 
annually  at  the  oflBce  of  the  treasurer  of  the  city  and  county. 
Coupons  for  the  interest  were  to  be  attached  to  each  bond. 
The  bonds  were  to  be  signed  by  all  the  members  of  the 
board,  and  its  seal  was  to  be  affixed  to  each.  The  coupons 
were  to  be  signed  by  the  president. 

Any  person  to  whom  damages  for  lands  were  awarded, 
^  upon  tendering  to  the  board  a  satisfactory  deed  of  convey- 
ance of  the  property  to  the  city  and  county,  was  entitled  to 
have  bonds  issued  to  him  equal  to  the  amount  awarded.  The 
act  also  provided  for  the  assessment  and  levy  of  an  anual  tax 
upon  the  property  benefited,  for  the  payment  of  interest 
upon  the  bonds,  and  to  create  a  sinking  fund  for  the  redemp- 
tion of  the  principal,  the  assessment  to  be  "adjusted  and  dis- 
tributed according  to  the  enhanced  values  "  of  the  respective 
parcels  of  land,  as  fixed  in  the  final  report  of  the  board. 

But  the  act  declared  that  the  city  and  county  of  San  Fran- 
cisco should  not,  in  any  event  whatever,  be  liable  for  the 
payment  of  the  bonds,  nor  any  part  thereof,  and  that  any  per- 
son purchasing  them,  or  otherwise  becoming  the  owner  of 
any  bond  or  bonds,  accepted  the  same  upon  that  express  stip- 
ulation and  understanding. 

The  following  is  a  copy  of  one  of  the  bonds  and  coupons 
issued  under  the  act.  The  others  are  similar  in  form,  differ- 
ing from  each  other  only  in  their  number. 

State  of  California 

Board  of  Public  Works 

City  and  county  (Number  205)  San  Francisco. 

(Vignette.) 

$1,000.  Montgomery  Avenue  Bond.  $1,000. 

In  Conformity 
with  an  act  passed  by  the  people  of  the  State  of  California, 
represented  in  senate  and  assembly,  entitled  an  act  to  open 
and  establish  a  public  street  in  the  city  and  county  of  San 
Francisco  to  be  called  Montgomery  Avenue,  and  to  take  pri- 
vate lands  therefor,  approved  April  i,  1879,  *he  treasurer  of 
the  city  and  county  of  San  Francisco,  State  of  California,  will 
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pay  at  his  office  in  said  city  and  county,  to  the  holder  hereof,, 
one  thousand  dollars  in  United  States  gold  coin,  with  interest 
at  the  rate  of  six  per  cent  per  annum,  payable  semiannually 
in  like  gold  coin,  upon  surrender  of  the  corresponding  cou* 
pons,  and  that  the  principal  sum  is  redeemable  within  thirty 
years  from  the  date  of  these  presents. 

It  being  understood  and  agreed  that  this  bond  may  be  re* 
deemed  by  said  treasurer  as  provided  in  said  above-men- 
tioned act  of  the  legislature  of  the  state  of  California. 
In  witness  whereof  the  mayor,  the  tax-collector,  and  dty 

and  county  surveyor  of  said  city 

and  county  of  San    Francisco, 

composing    a  board    of    public 

j  Seal  of  the  )    works,  have  respectively  signed 

(  Board  of  public  works. )    these  presents,  and  the  president 

of  the  board  of  public  works  has 

signed  the  annexed  coupons  as 

of  the  first  day  of  January,  1873. 

William  Alvord, 

President  of  the  board  of  public  works  and  mayor  of  the  city  and 

county  of  San  Francisco, 

Alexander  Austin, 
Tax<ollector  and  member  of  said  board  of  public  works. 

Richard  H.  Stretch, 
City  and  county  surveyor  and  member  of  said  board  of  public 

works, 
$30.  Board  of  Public  Works.      Coupon  No.  15. 

Montgomery  \    The  treasurer  of  the  city  and  county  of  San 
M.  A.  B.     >       Francisco  will  pay  bearer,  at  his  office, 
Av.  Bond.    )       thirty  dollars,  six  months'  interest 
On  bond  \  j  Due  ist  January, 

No.  612. )  (  1881. 

Wm.  Alvord, 
President  of  board  of  public  works. 

From  this  brief  statement  of  the  act  of  April  i,  1872,  three 
things  distinctly  appear:  ist,  that  the  petition  of  the  owners 
of  a  majority  in  frontage  of  the  property  to  be  charged  with 
the  cost  of  the  improvement  was  essential  to  the  validity  of 
all  subsequent  proceedings  taken  for  the  opening  of  the  av- 
enue, including,  of  course,  the  issue  of  the  bonds ;  2d,  that 
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in  no  event  could  the  city  and  county  be  held  liable  on  the 
bonds,  and  necessarily,  therefore,  not  on  the  coupons  attached ; 
and,  3d,  that  every  person  purchasing  or  becoming  the  owner 
of  any  bond  took  the  same  on  that  express  stipulation  and  un- 
derstanding. 

The  act  in  question  was  before  the  supreme  court  of  the 
State,  and  the  subject  of  exhaustive  consideration  rulwob  of 
in  Mulligan  v.  Smith,  59  Cal.  206.  That  was  an  VifSS^^^ 
action  of  ejectment  to  recover  land  claimed  by  the  plaintiff 
under  a  deed  executed  to  him  upon  a  sale  of  the  premises  for 
the  non-payment  of  a  tax  levied  thereon  to  raise  a  fund  to  pay 
the  interest  on  the  bonds.  In  the  lower  court,  evidence  was 
introduced  which  tended  to  show  that  the  petition  to  the 
mayor,  which  was  the  essential  initiatory  step  to  the  proceed- 
ings for  opening  the  avenue,  had  not  been  signed  by  the 
owners  of  a  majority  in  frontage  of  the  property  to  be  charged, 
as  shown  by  the  names  on  the  assessment  roll  of  the  previous 
year ;  and  the  court  found  that  such  was  the  fact.  In  the 
supreme  court,  it  was  contended,  as  it  had  been  in  the  court 
below,  that  evidence  to  impeach  the  correctness  of  the  peti- 
tion in  this  respect  was  inadmissible ;  and,  also,  that  as  the 
petition  was  sufficient  on  its  face,  and  had  been  accepted  by 
the  mayor  as  sufficient,  the  defendant  was  estopped  from 
questioning  its  validity,  or  the  validity  of  the  proceedings 
under  it;  and,  also,  that  such  estoppel  followed  from  the 
judgment  of  the  county  court  confirming  the  report  of  the 
board.  But  the  supreme  court  held  the  evidence  admissible, 
and  that  the  defendant  was  not  estopped  from  showing  the 
insufficiency  of  the  petition,  either  by  the  action  of  the  mayor 
in  accepting  it,  or  the  judgment  of  the  county  court ;  that 
whilst  it  might  be  true  that  the  mayor  was  called  upon  in  the 
first  instance  to  decide  upon  the  sufficiency  of  the  petition, 
there  was  nothing  in  the  statute  which  made  his  determina- 
tion conclusive,  and  precluded  an  inquiry  into  its  validity 
whenever  the  proceedings  under  it  came  up  for  judicial  con- 
sideration. In  no  part  of  the  statute,  said  the  court,  did  it  ap- 
pear that  provision  was  made  for  notice  to  the  property-owners 
of  the  proceedings  authorized  to  be  taken  before  the  mayor, 
or  by  the  board,  or  in  the  county  court.  Neither  the  mayor 
nor  the  board  was  required  to  give  notice  of  any  kind  until 
the  board  had  completed  the  report  of  its  work.    And  the 
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notice  then  required  was  one  of  a  general  nature  by  publica- 
tion, and  was.  only  that  the  report  was  open  for  inspection. 
Though  any  property-owner  aggrieved  by  the  action  or  de- 
termination of  the  board,  as  shown  in  its  report,  could  have 
made  his  objections  to  the  county  court,  they  could  not  ex- 
tend to  the  character  or  suflBciency  of  the  petition.  "  Nowhere 
in  the  statute,"  said  the  court, ''  is  the  petition  made  part  of 
the  report,  or  of  the  data  or  documents  used  in  making  it 
Nor  is  it  anywhere  required  that  the  board  or  the  mayor  shall 
return  it  to  the  court  or  file  it  there  or  elsewhere.  The  court 
had,  therefore,  no  jurisdiction  of  the  petition;  no  power  to 
adjudge  upon  its  execution,  and  it  could  not  assume  jurisdic- 
tion of  it  or  by  its  judgment  decide  upon  its  sufficiency  and 
validity  so  as  to  conclude  the  defendant"  These  conclusions 
of  the  court  were  concurred  in  by  all  its  members,  and  sus- 
tained in  separate  opinions  of  marked  ability  and  learning  by 
three  of  them.  All  agreed  that  evidence  to  show  the  defect 
in  the  petition,  in  not  being  signed  by  owners  of  a  majority  in 
frontage  of  the  property  to  be  charged,  was  admissible,  and 
that  the  defect  existing  invalidated  all  the  subsequent  pro- 
ceedings. *'  When,  therefore,"  said  the  court,  "  the  legisla- 
ture prescribed  that  a  petition  from  the  owners  of  a  majority 
in  frontage  of  the  property  to  be  charged  with  the  cost  of  the 
improvement  was  necessary  to  set  the  machinery  of  the  statute 
in  motion,  no  step  could  be  taken  under  the  provisions  of  the 
statute  until  the  requisite  petition  was  presented.  It  was  the 
first  authorized  movement  to  be  made  in  the  opening  of  the 
avenue.  When  taken,  officers,  who  were  to  constitute  and 
organize  a  board  of  public  works,  were  authorized  to  organ- 
ize. Until  it  was  taken,  they  had  no  such  authority.  They 
could  not  legally  act  at  all;  or,  if  they  acted,  their  pro- 
ceedings would  be  unauthorized  and  void.  The  presenta- 
tion of  the  petition  required  by  the  statute  was,  therefore, 
essential." 

The  authorities  cited  in  the  several  opinions  show  that 
similar  conclusions  have  been  reached  by  the  highest  courts 
of  other  States  in  analogous  cases.  Indeed,  the  rule  is  fun- 
damental  that  where  private  property  is  to  be  taken  for  a 
pmrrioH  mott  public  improvement  upon  the  petition  of  a  majority 
JSSS?TioK^or  of  those  who  are  to  bear  its  burden,  the  petition 
of  such  a  majonty  must  be  made  before  proceed- 
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ings  for  the  appropriation  of  the  property  can  be  had.  This 
is  a  condition  which  must  be  strictly  followed.  A  failure  to 
comply  with  it  will  vitiate  all  subsequent  proceedings.  No 
one,  indeed,  would  contend  that  proceedings  had,  in  such 
cases,  without  the  petition  of  any  of  the  owners,  would  be 
valid  ;  and  a  petition  of  a  less  number  of  the  owners  than  that 
designated  by  the  statute  would  be  equally  ineffectual.  If 
one  less  than  the  required  number  may  be  omitted,  so  may 
all.  Nor  is  the  rule  at  all  affected  by  the  doctrine  that  in  a 
certain  class  of  cases  evidence  of  such  compliance  is  con- 
clusively found  in  the  action  of  officers  required  to  consider 
and  determine  that  fact.  That  doctrine,  as  we  shall  presently 
see,  only  applies  to  estop  the  obligors  of  a  bond,  and  can  have 
no  bearing  or  consideration  in  the  present  case,  where  the 
bonds,  to  which  the  coupons  in  controversy  are  attached,  are 
neither  in  form  nor  in  law  the  obligations  of  the  city  and 
county. 

The  construction  given  by  the  supreme  court  of  the  State 
to  the  act  of  April  i,  1872,  if  not  absolutely  binding  upon  the 
judges  of  the  Federal  courts,  in  cases  arising  under  it,  is  cer- 
tainly not  to  be  disregarded  and  rejected,  except  stats coMgrauc- 

r  ,1  -  .  1  .  I       TION  OF  8TATUTB 

for  the  most  cogent  and  persuasive  reasons,  such  followed. 
as  would  leave  little  doubt  of  the  error  of  the  State  court. 
Conflicts  between  State  and  Federal  tribunals  in  the  interpre- 
tation of  State  statutes  are  always  to  be  avoided  if  possible. 
The  Federal  courts  will,  therefore,  follow  the  exposition  of 
the  State  courts  unless  it  conflicts  with  or  impairs  the  ef- 
ficiency of  some  principle  of  the  Federal  constitution,  or  of  a 
Federal  statute,  or  a  rule  of  commercial  or  general  law.  In 
this  case,  there  is  no  such  conflict  or  impairment.  No  prin- 
ciple of  Federal  law  is  invaded,  or  rule  of  commercial  or 
general  law  disregarded.  The  construction  given  is  one 
we  should  unhesitatingly  adopt  had  the  supreme  court,  the 
legitimate  expounder  of  State  statutes,  never  spoken  on  the 
subject. 

There  was,  it  is  true,  an  intimation  by  one  of  the  judges,  in 
his  opinion  in  Mulligan  v.  Smith,  that  in  an  action  upon  the 
bonds,  that  being  an  action  upon  contract,  a  different  rule 
might  exist,  and  that  an  estoppel  might  arise  against  the  de- 
fendant. It  was,  however,  only  an  intimation  to  mark  a 
possible  distinction  in  the  proofs  required  in  the  two  forms  of 
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action.  No  question  as  to  the  eflFect  of  the  bonds  as  evidence 
was  before  the  court  And  it  is  plain  that  if,  to  recover  in  the 
ejectment,  it  was  essential  to  establish  the  validity  of  the  pro- 
ceedings leading  to  the  levy  of  the  tax  to  pay  the  interest  on 
the  bonds,  it  must  be  essential  to  establish  the  validity  of  the 
proceedings  leading  to  the  issue  of  the  bonds  themselves,  and, 
of  course,  the  suflSciency  of  the  petition  upon  which  the  pro- 
ceedings were  founded,  unless  such  sufficiency  is,  from  the 
character  of  the  instruments,  and  the  recitals  in  them,  to  be 
conclusively  presumed.  In  the  ejectment  case,  a  comparison 
of  the  petition  with  the  assessment  roll  of  the  previous  year 
disclosed  the  fact  that  a  number  less  than  the  majority  of  the 
owners  in  frontage,  as  shown  by  the  names  on  the  assessment 
roll,  appeared  on  the  petition.  The  subsequent  proceedings 
were,  therefore,  from  this  defect,  wholly  unauthorized.  The 
essential  initiative  to  t^hem  had  never  been  taken; 

The   question  here   is,  assuming  that  an  action  will  lie 
against  the  city  and  county  on  the  coupons,  will  the  suffi- 
ciency of  the  petition  be  presumed ;  or,  what  will 

ACTION   OH  COU-  -^  ,  *^  ,1    .  -ii  1  "I      f  1 

S?J?~^^S5S  amount  to  the  same  thmg,  will  the  defendant 
cten^Jf^Sw  be  estopped  from  denying  its  sufficiency  so  as  to 
'"°"'  allow  the  admission  in  evidence  of  the  coupons, 

without  other  proof  than  the  production  of  the  bonds  to 
which  they  were  attached. 

There  are  numerous  cases  where  municipal  bonds  have 
been  authorized  by  statute  upon  a  vote  of  a  majority  of  the 
citizens  of  a  city,  county,  town,  or  other  locality,  and  officers 
designated  to  ascertain  and  report  as  to  the  vote  taken  and 
issue  the  bonds.  When,  in  such  cases,  the  bonds  refer  to  the 
statute,  and  recite  a  compliance  with  its  provisions,  and  have 
passed,  for  a  valid  consideration,  into  the  hands  of  bona  fide 
purchasers,  without  notice  of  any  defect  in  the  proceedings, 
the  obligors  hav^  been  held  to  be  estopped  from  denying  the 
correctness  of  the  recitals.  The  doctrine  on  this  subject  is 
well  stated  by  the  supreme  court  of  the  United  States  in 
the  recent  case  of  Pana  v.  Bowler,  107  U.  S.  539.  "  This 
court,"  is  the  language  used,  "  has  again  and  again  decided 
that  if  a  municipal  body  has  lawful  power  to  issue  bonds  or 
other  negotiable  securities,  dependent  only  upon  the  adoption 
of  certian  preliminary  proceedings,  such  as  a  popular  elec- 
tion of  the  constituent  body,  the  holder  in  good  faith  has  the 


Digitized  by 


Google 


LIEBMAN  V.  CITY  AND  COUNTY  OF  SAN  FRANCISCO.    607 

right  to  assume  that  such  preliminary  proceedings  have  taken 
place  if  the  fact  be  certified  on  the  face  of  the  bonds  by  the 
authorities  whose  primary  duty  it  is  to  ascertain  it." 

This  doctrine  is  not  accepted  in  many  of  the  State  courts, 
and  has  in  some  instances  met  with  earnest  dissent  from 
judges  of  the  supreme  court.  It  must,  however,  be  conceded 
that  it  is  the  settled  doctrine  of  that  court ;  but  to  its  applica- 
tion the  recitals  must  clearly  import  a  compliance  with  the 
statute  under  which  the  bonds  were  issued.  If  fairly  con- 
strued theyare  consistent  with  any  other  interpretation ;  they 
will  not  estop  the  municipal  corporation  in  whose  name  they 
are  made  from  showing  that  they  were  issued  without 
authority  of  law.  School  District  v.  Stone,  106  U.  S.  186; 
Supervisors  of  Carroll  County  v.  Smith,  11  U.  S.  556.  And 
the  recitals  when  full  will  estop  only  the  obligors  of  the 
bonds ;  they  cannot  estop  others  who  are  not  parties  to  them  ; 
they  cannot  aflfect  strangers  to  the  transaction.  In  both  par- 
ticulars the  alleged  recitals  in  the  avenue  bonds  are  inopera- 
tive to  create  any  estoppel  against  the  city  and  county. 
There  is  no  statement  of  any  fact  in  the  clause  called  a  recital. 
The  clause  is  a  mere  caption  to  an  order  or  promise  of  the 
board  of  public  works  that  the  treasurer  of  the  city  and  coun- 
ty of  San  Francisco  will  pay  to  the  holder  the  sum  of  one 
thousand  dollars.  "  In  conformity  with  the  act,"  the  title  of 
which  is  given,  says  the  instrument,  *'the  treasurer  will  pay." 
Read  in  connection  with  what  follows,  it  imports  that  the  treas- 
urer will  pay  the  amount  designated  in  accordance  with  the 
act, — that  is,  out  of  the  fund  to  be  provided  by  it, — and  that 
the  holder  can  look  to  no  other  source  of  payment.  There  is 
nothing  in  the  clause  which  would  reach  the  petition  and  im- 
port that  it  had  conformed  to  the  requirements  of  the  statute. 
But  the  fact  which  disposes  of  this  question  of  recitals  and 
any  alleged  effect  attributed  to  them  in  the  present  case  is 
that  the  so-called  bonds,  to  which  the  coupons  in  controversy 
were  attached,  are  not  obligations  of  the  city  and  county. 
They  are  not  executed  by  it,  or  under  its  seal,  or  by  its 
agents  or  oflBcers,  but  by  certain  parties  constituting  the 
board  of  public  works.  The  fact  that  certain  oflBcers  of  the 
city  and  county  are  made  members  of  the  board  to  appraise 
the  property  taken  and  the  injuries  and  benefits  caused  by 
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the  opening  of  the  avenue  does  not  constitute  them  agents 
of  the  city  and  county,  and  render  their  work  as  such  board 
the  work  of  the  city  and  county ;  no  more  than  if  they  were 
constituted  a  board  to  establish  a  university,  and  prescribe 
the  studies  to  be  pursued  in  it,  would  make  them  the  agents 
of  the  municipality  for  that  purpose.  Agents  can  only  exer- 
cise the  powers  of  their  principals ;  they  cannot  lawfully  ex- 
ceed them.  Here  the  city  and  county  as  a  municipality  is 
not  authorized  to  open  the  avenue,  to  appraise  the  value  of 
the  property  taken,  or  the  amount  of  injuries  received  by  or 
benefits  conferred  upon  the  owners  of  property  along  the 
line  of  the  avenue,  or  to  sign  and  issue  its  bonds  to  the  par- 
ties injured.  In  all  these  matters  the  board  acts  indepen- 
dently  of  the  municipality.  It  is  made  the  agent  of  the  State 
to  carry  out  a  public  improvement  directed  by  its  statute, 
and  not  the  agent  of  the  city  and  county. 

The  foundation  upon  which  the  doctrine  of  estoppel  from 
recitals  in  municipal  bonds  rests  is  that  the  oflBcers  sign- 
ing  the  bonds  and  inserting  the  recitals  are  agents  of  the 
municipality,  and  authorized  to  bind  it  by  their  acts  and  rep- 
resentations. The  principle  which  gives  rise  to  the  estoppel, 
as  well  stated  by  the  defendant's  counsel,  is  that  it  would  be 
inequitable  to  permit  a  municipal  corporation  to  take  advan- 
tage of  the  falsity  of  solemn  declarations  of  such  agents  within 
the  ^cope  of  their  authority.  But  if  the  oflBcers  making  the 
recitals  are  not  such  agents,  there  is  no  room  for  the  doctrine 
of  estoppel.  Their  recitals,  on  no  conceivable  principle,  can 
in  such  cases  bind  the  corporation. 

It  follows  that  if  any  action  can  be  maintained  upon  the 
coupons  against  any  defendant,  the  validity  of  the  proceed- 
ings upon  which  the  bonds  were  issued  must  be  established 
suFFiciEHCT  oir  ^7  sflBrmative  proof  of  the  suflBciency  of  the  peti- 
S^S5Sma!5S  tion,  which  was  the  essential  initiative  to  them. 
LT  AflsuMED.  g^^  ^|^^  questiou  is  not  before  us,  whether  an  action 
can  be  maintained  against  any  other  party  ;  it  is  enough  that 
we  are  of  opinion  that  the  present  action  cannot  be  maintained 
against  the  city  and  county  of  San  Francisco.  The  plaintiff 
asks  for  judgment  that  the  coupons  are  valid  obligations  of 
the  city  and  county ;  that  there  is  due,  by  the  city  and  county, 
upon  each  of  the  coupons,  thirty  dollars,  with  interest;  that 
the  city  and  county  pay  the  amount  thus  adjudged  due  out 
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of  the  special  tax  to  be  levied  under  the  act,  and  that  the 
plainti£F  recover  his  costs  of  the  action.  Such  judgment  could 
not  be  rendered  upon  the  facts  stated  in  the  complaint.  The 
statute  to  which  the  complaint  refers,  and  upon  which,  alone, 
the  judgment  is  sought,  declares,  in  express  terms,  "  that  the 
city  and  county  shall  not,  in  any  event  whatever,  be  liable  for 
the  payment  of  the  bonds,  nor  any  part  thereof,"  and  "  that 
any  person  purchasing  said  bonds,  or  otherwise  becoming  the 
owner  of  any  bond  or  bonds,  accepts  the  same  on  that  express 
stipulation  and  understanding/* 

As  already  stated,  the  so-called  bonds,  which,  in  fact,  are 
only  orders  or  promises  of  the  board  of  public  works  that  the 
treasurer  will  pay  to  the  holder  the  amounts  designated,  can- 
not be  the  foundation  of  any  liability  of  the  city  and  county, 
and  that  such  liability  is  sought  to  be  charged  appears  from 
the  prayer  for  judgment,  although  the  discharge  of  that  lia- 
bility is  to  be  had  out  of  funds  to  be  raised  by  the  special 
tax  for  which  the  act  provided. 

The  asserted  ground  of  the  action  is  that  it  is  essential  to 
establish  the  validity  of  the  bonds,  as  a  preliminary  to  an  appli- 
cation for  a  mandamus  to  levy  the  special  tax.  ^^^^^^  ^^ 
Counsel  assume  that  the  validity  of  the  bonds  issued  ^^SItSIwSS 
by  one  party  can  be  determined  in  an  action  against  <'^"^'''«^^^- 
another  in  no  way  named  in  them,  nor  liable  for  their  pay- 
ment  We  do  not  so  understand  the  law.  We  have  not  met 
with  any  adjudged  case  to  that  purport.  On  the  contrary, 
we  have  always  supposed  that  the  party  actually  liable  on  a 
bond  must  have  his  day  in  court,  in  person  or  by  his  repre- 
sentative, before  a  judgment  determining  its  validity  as  against 
him  or  his  estate  could  be  regarded  as  having  any  binding 
force.  Such  liability  cannot  be  vicariously  imputed  to  him 
or  charged  upon  his  estate.  Jf  the  action  be  to  charge  par- 
ticular property  of  which  there  is  no  representative,  there  is 
a  defect  in  the  law  which  the  legislature,  and  not  the  courts, 
must  supply. 

It  is  true  that  in  the  enforcement  of  bonds  of  municipal 
bodies,  which  are  to  be  paid  from  funds  raised  by  taxation, 
general  or  special,  the  validity  of  the  bonds  must  first  be 
established  by  the  judgment  of  the  court, — that  is,  the  demand 
against  the  municipality  on  the  bonds  must  be  first  carried 
into  judgment ;  then  a  mandamus  will  issue,  which  is  in  the 

9  Cor.  Cas.— 39 
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nature  of  an  execution.  It  is  the  executory  process  for  the 
enforcement  of  the  judgpnent  recovered.  It  can  only  issue  to 
command  the  corporation  against  which  the  judgment  is  ren- 
dered,  or  its  representatives  or  officers,  to  levy  the  tax  prayed, 
just  as  an  execution  on  an  ordinary  money  judgment  can  only 
be  issued  against  the  property  of  the  judgment  debtor. 
Whether,  when  the  judgment  against  the  municipality  is  ren- 
dered, the  writ  is  to  direct  a  general  or  a  special  tax  upon  all 
or  a  portion  of  the  property  within  its  limits  or  only  upon  a 
particular  class  of  property,  real  or  personal,  will  depend 
upon  the  directions  ot  the  statute  providing  for  the  payment 
of  the  indebtedness  created.  The  judgpnent,  however,  must, 
in  all  cases,  be  against  the  corporation  to  which,  or  to  whose 
representatives  or  officers,  the  writ  is  directed.  It  is  the  lia- 
bility of  the  corporation  established  by  the  judgment  which  is 
to  be  discharged  by  the  levy  of  the  tax  prayed,  and  not  the 
liability  of  any  other  body. 

The  several  cases  cited  by  counsel  in  support  of  their  con- 
tention  in  no  respect  militate  against  these  views,  but,  on  the 
contrary,  illustrate  and  confirm  them.  In  all  of  them  the 
bonds  were  issued  in  the  name,  or  were  in  law  the  obligations, 
of  the  municipality  against  which  the  judgment  was  prayed, 
though  in  some  of  them  the  funds  for  the  payment  of  the 
judgment  were  to  be  collected  by  a  special  tax  upon  the  prop- 
erty of  a  particular  district.  It  would  serve  no  useful  purpose 
to  comment  at  length  upon  the  cases  in  verification  of  this 
statement  Every  one  who  may  take  an  interest  in  the  sub- 
ject will  find,  upon  examination  of  them,  its  correctness  sus- 
tained. 

One  of  the  counsel  of  the  plaintiff  indulges  in  his  brief  in 
some  strictures  upon  the  action  of  the  city  and  county  of  San 
Francisco  with  respect  to  these  bonds,  characterizing  it  as 
"dishonest  and  dishonorable  repudiation."  The  accusation 
falls  harmless  in  the  face  of  the  statute  under  which  the  bonds 
were  issued,  declaring  that  the  city  and  county  "  shall  not,  in 
any  event  whatever,  be  liable  for  the  payment  of  the  bonds, 
nor  any  part  thereof,"  and  "  that  any  person  purchasing  said 
bonds  or  otherwise  becoming  the  owner  of  any  bond  or  bonds 
accepts  the  same  upon  this  express  stipulation  and  under- 
standing." Nor  can  the  legislators  of  the  city  and  county  be 
subjected  to  any  just  imputations  of  a  want  of  regard  to  the 
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honor  and  credit  of  the  municipality  in  refusing  to  order  the 
levy  of  a  tax  to  pay  the  interest  on  the  bonds,  so  long  as  the 
judgment  of  the  highest  tribunal  of  the  State,  the  constitu- 
tional expounder  of  its  laws,  remains  unreversed,  declaring 
that  the  proceedings  on  which  the  bonds  were  issued  were 
taken  in  disregard  of  the  conditions  imposed  by  the  legisla- 
ture, and,  therefore,  were  absolutely  null  and  void.  If  prop- 
erty of  citizens  has  been  taken  and  is  retained  for  an  avenue 
of  the  city  without  compensation,  upon  proceedings  not  war- 
ranted by  law,  some  other  remedy  must  be  sought  by  the 
parties  injured  than  such  as  consists  in  affirming  the  validity 
of  those' proceedings  in  face  of  the  judgment  of  that  tribunal. 
It  follows  from  the  views  expressed  that  no  recovery  can 
be  had  upon  the  facts  disclosed  in  the  complaint ;  and  the 
motion  of  the  defendant  to  exclude  all  evidence  in  support  of 
its  allegations  must  be  granted ;  and  it  is  so  ordered. 

Sawyer,  C.  J.— This  case  having  been  regularly  called  for 
trial,  the  plaintiflF  offered  in  evidence  the  bonds  and  coupons 
set  out  in  the  complaint,  to  the  introduction  of  which  the 
defendant  objected,  on  the  ground  that  the  complaint  does 
not  state  a  case  sufficient  to  justify  the  introduction  of  any 
evidence  whatever ;  or,  in  other  words,  that  the  facts. 

facts  stated  in  the  complaint  do  not  make  a  case  which  enti- 
tles the  complainant  to  any  judgment  or  relief  against  the 
defendant,  or  upon  which  the  defendant  is  in  any  respect 
liable  to  be  sued.  The  counsel  of  both  parties  treated  the 
objection  as,  in  effect,  a  demurrer  to  the  complaint,  on  the 
ground  that  the  facts  set  out,  taken  as  true,  do  not  constitute  a 
cause  of  action,  and  they  argued  the  question  very  elabor- 
ately on  that  hypothesis. 

The  first  question  that  meets  us  at  the  threshold  of  the 
discussion  is  whether  the  defendant — the  municipal  corpora- 
tion, the  city  and  county  of  San  Francisco — is,  in  any  sense, 
the  obligor  on  the  bonds,  or  whatever  the  instruments  in  suit 
may  be  properly  termed;  or  whether  it  is  in  any  way  a 
party  to  the  transaction  out  of  which  th6se  instruments  arose, 
in  such  sense  as  to  cast  any  liability  or  duty  upon  the 
municipality  in  its  corporate  capacity. 

In  my  judgment,  the  instruments  sued  on  are  not  bonds 
of  the  city  and  county  of   San  Francisco ;  and  the  city  and 
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county  of  San  Francisco,  in  its  corporate  capacity,  does  not 
stand  in  any  such  relation  to  these  obligations  as  renders  the 
corporation  liable  to  be  sued  upon  them  for  any  purpose. 

The  act  under  which  the  instruments  sued  on  purport  to 
have  been  issued  is  not  an  amendment  to  the  city  charter, 
CHiTAiii  oFFi.  and  it  does  not  purport  to  enlarge  the  powers  or 
iSf^F**ySaS  <i"ties  of  the  corporation,  or  of  its  oflScers  in  their 
FAUTT.  capacity  of  oflficers  or  agents  of  the  corporation. 

It  does  not  confer  any  authority  whatever  upon  the  cor- 
poration to  do  any  act,  in  its  corporate  capacity,  or  impose 
any  duty  or  obligation  upon  the  municipality  relating  to 
the  opening  and  dedication  to  public  use  of  Montgomery 
Avenue.  The  corporation  is  not  authorized  to  do  the  acts 
necessary  to  the  opening  and  dedication  of  the  street  to  the 
public  use  contemplated  by  the  act,  or  required  to  see  that 
the  costs  of  the  work,  upon  completion,  shall  be  collected  or 
paid ;  in  short,  the  corporation,  as  such,  is  neither  required 
nor  authorized  to  perform  any  act  in  relation  to  the  opening  • 
and  dedication  of  the  avenue,  or  in  relation  to  payment 
therefor,  when  accomplished.  Clearly,  it  seems  to  me,  the 
State  has  undertaken  to  do  this  work  through  the  instrumen- 
talities chosen  by  itself,  of  which  instrumentalities  the  cor- 
poration called  the  city  and  county  of  San  Francisco  is  not 
one.  Some  of  the  oflScers  of  the  city,  it  is  true,  are  designated 
as  instrumentalities  for  carrying  out  the  scheme  provided 
for ;  but  in  carr)nng  it  out  they  do  not  act  by  virtue  of  any 
authority  derived  under  the  charter  of  the  corporation,  or  any 
act  amendatory  of  the  charter,  or  enlarging  its  powers,  or 
under  the  authority  of  the  corporation,  but  they  act  solely  by 
authority  of  the  act  in  question,  independently  of  any  act  of 
the  corporation,  their  designation  by  their  oflBcial  titles  being 
only  descriptio  personamm  to  indicate  the  particular  parties 
chosen  for  the  work. 

The  act  describes  a  specific  tract  of  territory  within  the 
city  and  county  of  San  Francisco  by  metes  and  bounds,  and 
then  declares  that  "  it  is  hereby  taken  and  dedicated  for  an 
open  and  public  street,  and,  when  paid  for  as  hereinafter 
provided,  the  title  thereto  shall  vest  in  the  said  city  and  coun- 
ty for  such  purposes  forever,  as  the  title  of  other  public 
streets  in  said  city  and  county  now  is  vested."  This,  with 
a  provision  for  subsequent  improvement  and  care,  is  the  only 
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one  in  the  whole  act  in  which  the  city  and  county,  in  its 
corporate  capacity,  is  brought  into  any  relations  with  the  im- 
provement contemplated ;  and  this  relation  only  commences 
after  the  work  of  dedication  and  opening  is  fully  completed, 
and  paid  for,  by  the  agencies  and  in  the  manner  appointed 
by  the  act.  The  expenses  of  dedication  to  public  use  and 
opening  the  avenue  are  to  be  paid  for  by  assessments  on  a  dis- 
trict of  land  specifically  described  and  designated  by  the 
act  as  benefited  by  the  improvement.  The  board  of  public 
works  provided  for  is  not  a  board  of  public  works  of  the  city 
and  county  of  San  Francisco,  with  powers  derived  under  the 
charter  of  the  city,  or  any  act  enlarging  those  powers,  or  act- 
ing by  authority  of  the  corporation  or  its  charter.  It  is  not 
one  of  the  branches  of  the  municipal  government 

This  board  is  a  special  board  of  public  works  created  by 
the  statute,  without  any  reference  to  the  powers  and  duties 
of  the  corporation,  to  carry  out  this  particular  improvement 
undertaken  by  the  State,  without  reference  to  any  action  of 
the  corporation,  and  without  consulting  its  pleasure.  It  is, 
it  is  true,  composed  of  three  persons,  who  are  also  officers  of 
the  corporation,  and  their  official  name  is  used  to  designate 
the  individuals  who  are  to  constitute  the  board.  But  their 
individual  names  might  just  as  well  have  been  used,  or  any 
other  three  persons  having  no  connection  with  the  corporate 
government  might  have  been  appointed  to  perform  precisely 
the  same  acts ;  and  had  this  been  done,  there  would  be  just 
as  good  ground  for  considering  them  agents  of  the  corpora- 
tion, and  not  instrumentalities  employed  by  the  State  itself  to 
carry  out  its  purposes,  as  there  is,  now,  to  consider  the 
board  as  an  agent  of  the  municipality,  and  not  an  instrumen- 
tality of  the  State.  Doubtless,  the  legislature  might  have 
enlarged,  the  powers  of  the  corporation,  or  conferred  the 
authority,  or  imposed  the  duty,  upon  it  to  perform  the  con- 
templated work;  but  it  did  not  see  fit  to  do  so.  "  The  mayor, 
tax-collector,  and  city  and  county  surveyor"  of  the  city  and 
county  of  San  Francisco — that  is  to  say,  the  persons  who  for 
the  time  being  filled  those  offices — are  **  created  a  board  of 
public  works,  within  the  meaning  and  intent  of  this  act,  and 
as  such  board  are  hereby  authorized,  empowered,  and  di- 
rected to  perform  all  and  singular  the  duties  herein  enjoined 
upon  the  board  of  public  works  as  herein  provided."    A  sal- 
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ary  of  two  thousand  dollars  per  annum  is  allowed  to  each 
for  his  services  in  such  board,  payable  out  of  the  ^'  Mont- 
gomery Avenue  Fund,"  to  be  assessed  upon  the  property 
benefited,  as  a  part  of  the  expenses  of  the  opening  of  the 
avenue.  Section  25  provides  that  "the  board  of  public 
works  shall  provide  itself  with  an  official  seal,  which  shall 
be  used  to  verify  such  acts  of  the  board  as  are  herein  de- 
scribed to  be  done,  under  the  seal  of  the  board;  thus, 
apparently  making  it  an  independent  corporation,  or  quasi- 
corporation,  for  the  purposes  of  the  act 

Section  8  requires  the  board,  at  the  proper  stage  of  pro- 
ceedings, to  prepare  and  issue  bonds  for  an  amount  in  the 
aggregate  "  necessary  to  pay  and  discharge  all  said  damages, 
costs,  and  expenses."  "  Said  bonds  shall  be  known  and  desig- 
nated as  *  Montgomery  Avenue  bonds,'  and  the  bonds  shall 
signed  by  all  the  members  *  of  the  board,'  and  the  seal  thereof 
shall  be  affixed  to  each  bond."  There  is  nothing  to  authorize 
the  issue  of  bonds  by  or  in  the  name  of  the  municipal  cor- 
poration. They  are  to  be  issued  by  the  board  specially 
created  for  the  purpose,  under  its  own  seal,  provided  for  by 
the  act,  and  not  under  the  seal  of  the  municipal  corporation, 
and  not  signed  by  the  mayor  as  mayor  or  agent  of  the  city. 
Under  section  11,  a  fund  sufficient  for  the  purpose  of  pay- 
ment of  coupons  and  redemption  of  the  bonds  is  to  be  levied, 
assessed,  and  collected  ki  the  same  manner  as  other  taxes  in 
said  city  or  county  are  levied,  assessed,  and  collected  upon 
lands  within  the  district  supposed  and  determined  by  the  act 
itself  to  be  benefited.  Thus,  the  same  machinery  and  instru- 
mentalities used  for  collecting  other  State  as  well  as  city 
taxes  are  adopted  for  assessing  and  collecting  the  special  tax 
provided  for  the  purposes  of  the  act.  The  moneys  so  col- 
lected are  to  b  e  paid,  not  into  the  treasury  of  the  city  and 
county  as  a  part  of  its  corporate  funds,  but  to  the  treasurer 
of  the  city  and  county  personally  designated  for  the  purpose, 
and  is  "  to  constitute  the  Montgomery  Avenue  fund,"  "  to  be 
paid  out  by  said  treasurer  only  in  payment  of  the  coupons 
attached  to  said  bonds,"  .  .  .  and  "  in  redeeming  the  bonds 
issued  in  pursuance  of  the  provisions  of  this  act." 

The  fund  thus  provided  is  set  apart  for  this  specific  purpose, 
having  no  connection  with  the  funds  of  the  municipality, 
under  the  sole  charge  and  management  of  the  board  of  public 
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works,  and  the  person  who  happens,  for  the  time  being,  to  be 
treasurer.  The  municipal  corporation,  as  such,  has  no  power 
or  authority  over  it — nothing  whatever  to  do  with  it.  Nor 
has  the  board  of  supervisors,  the  legislative  and  govemjng 
body  of  the  corporation.  It  is  under  the  exclusive  authority 
and  control  of  the  agents  of  the  State,  especially  designated 
by  the  act,  to  carry  out  the  will  and  purpose  of  the  State  as 
manifested  by  the  act. 

As  if  not  enough  to  declare  its  purpose  to  make  the 
improvement,  to  designate  its  own  instrumentalities,  and 
point  out  the  mode  of  executing  its  will,  leaving  nothing  to  be 
done  on  the  part  of  the  corporation,  or  of  its  legislative  and 
governing  body,  and  to  carefully  avoid  bringing  the  corpor- 
ation or  its  legislative  body  into  any  relations  whatever  with 
the  work ;  and  as  if  to  cut  off  all  possibility  of  doubt  upon 
the  subject,  it  was  expressly  provided  in  the  last  section  but 
one  of  the  act "  that  the  city  and  county  of  San  Francisco 
shall  not,  in  any  event  whatever,  be  liable  for  the  payment  of 
the  bonds,  nor  any  part  thereof,  provided  to  be  issued  under 
this  act ;  and  any  person  purchasing  said  bonds,  or  otherwise 
becoming  the  owner  of  any  bond  or  bonds,  accepts  the  same 
upon  that  express  stipulation  and  understanding."  Thus  the 
statute  in  no  provision  authorizes  the  city  and  county  of  San 
Francisco,  in  its  corporate  capacity,  or  by  the  board  of  super- 
visors, its  legislative  and  controlling  body,  or  otherwise,  to 
do  anything  in  the  matter  of  opening  and  dedicating  to 
public  use  Montgomery  Avenue,  or  to  meddle  with  the 
funds  provided  for  the  purpose,  or  to  assume  any  obligation 
or  responsibility  in  the  matter.  The  act  imposes  no  obliga- 
tion or  duty  upon  the  corporation  or  upon  its  controlling 
body,  nor  does  it  even  confer  any  power  to  act,  in  any 
manner,  in  regard  to  the  work  of  opening  Montgomery 
Avenue,  while,  on  the  contrary,  it  expressly  provides  that  it 
**  shall  not,  in  any  event  whatever,  be  liable  for  the  payment 
of  the  bonds,  nor  any  part  thereof,  provided  to  be  issued 
under  this  act ;  and  any  person  purchasing  said  bonds,  or 
otherwise  becoming  the  owner  of  any  bond  or  bonds,  accepts 
the  same  apon  that  express  stipulation  and  understanding." 
Thus  the  statute  in  no  provision  authorizes  the  city  and 
county  of  San  Francisco,  in  its  corporate  capacity,  or  by  the 
board  of  supervisors,  its  legislative  and  controlling  body,  or 
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Otherwise,  to  do  anything  in  the  matter  of  opening  and  dedi- 
cating to  public  use  Montgomery  Avenue,  or  to  meddle  with 
the  funds  provided  for  the  purpose,  or  to  assume  any  obliga- 
tioa  or  responsibility  in  the  matter.  The  act  imposes  no 
obligation  or  duty  upon  the  corporation  or  upon  its  control- 
ling body,  nor  does  it  even  confer  any  power  to  act,  in  any 
manner,  in  regard  to  the  work  of  opening  Montgomery 
Avenue ;  while,  on  the  contrary,  it  expressly  provides  that  it 
**  shall  not,  in  any  event  whatever,  be  liable  for  the  payment 
of  the  bonds,  nor  any  part  thereof,  provided  to  be  issued 
under  this  act." 

The  act  does  not  authorize  the  issue  of  any  bonds  of  the 
corporation,  and  the  board  of  public  works  must  have  so 
understood  the  statute,  for  it  did  not,  in  fact,  issue  any  such 
bonds.  The  instruments,  set  out  in  the  complaint  neither  in 
substance,  in  form,  nor  in  law,  can  be  regarded  as  bonds  of 
the  city  and  county  of  San  Francisco.  They  do  not  purport, 
upon  their  fa"ce,  to  be  such,  and  there  was  no  authority  in 
the  board  to  make  them  such.  The  only  provisions  in  the 
whole  act  which  bring  the  municipal  corporation,  in  its  cor- 
porate capacity,  into  any  relations  with  the  opening  of  the 
avenue  are  the  provisions  in  sections  i  and  i6  relating  to  its 
disposition,  after  the  work  is  both  done  and  paid  for,  as 
provided  in  the  act — after  the  will  of  the  State  has  been 
carried  out,  and  the  purpose  of  the  act  fully  accomplished. 
The  provision  of  section  i  is  that  the  land  described  **  taken 
and  dedicated  for  an  open  public  street,"  "  when  paid  for,  as 
hereinafter  provided,  the  title  hereto  shall  vest  in  said  city 
and  county  for  such  purposes  forever,  as  the  title  of  other 
public  streets  in  said  city  and  county  is  vested."  Thus,  after 
opening  and  dedicating  the  avenue  to  public  use,  and  paying 
for  it,  in  the  manner  provided,  which  was  the  task  assumed 
to  be  performed  by  the  State,  the  street  is  donated  to  the 
city ;  and  until  all  this  is  fully  accomplished,  the  city,  in  its 
corporate  capacity,  has  nothing  at  all  to  do  with  the  matter. 
And  then,  as  a  consideration  for  opening  and  dedicating  the 
land  for  the  avenue,  procuring  and  vesting  the  title  in  the  city 
and  county,  section  i6  imposes  an  obligation  on  the  corpora- 
tion to  thereafter  sewer,  grade,  sidewalk,  plank,  or  pave  the 
avenue,  as  in  the  case  of  other  streets  already  dedicated  to 
public  use.    The  provision  is, "  The  said  Montgomery  Avenue, 
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when  opened,  shall  be  sewered,  graded,  sidewalked,  and 
planked  and  paved  by  the  municipal  authorities  in  accordance 
with  the  rules,  regulations,  statutes,  and  ordinances  applicable 
to  the  other  public  streets  of  the  city  and  county  of  San 
Francisco. 

Thus  the  State  assumes  the  duty  and  work  of  dedicating  and 
opening  Montgomery  Avenue,  and  providing  for  payment  by 
a  fund  assessed  upon  the  property  determined  by  itself  to  be 
specially  benefited  by  the  improvement,  and,  when  its  task  is 
fully  accomplished,  turns  the  avenue  over  to  the  municipal 
corporation,  to  be  thereafter  improved  under  its  direction 
and  authority  in  the  same  manner  as  other  public  streets  are 
improved,  in  pursuance  of  the  powers  conferred  on  it  by  its 
charter.  And,  until  the  avenue  was  thus  opened,  and  turned 
over  to  the  municipality,  the  city  and  county,  through  its 
legislative  controlling  body,  or  otherwise,  had  no  corporate 
control  over  or  relation  to  the  matter,  and  had  nothing  to  do 
with  it. 

These  bonds  were  issued  in  connection  with  that  portion  of 
the  work  assumed  by  and  carried  on  exclusively  by  the  State, 
and  under  its  direction,  and  with  which  the  corporation  had 
no  concern. 

The  board  of  public  works,  and  other  parties  designated  by 
the  Montgomery  Avenue  act  to  perform  the  duties  therein  in- 
dicated, performed  such  duties  solely  by  authority  of  that  act. 
The  duties  were  not  performed  by  virtue  of  any  authority  of 
the  municipal  charter,  or  of  any  other  act  conferring  power 
or  authority  upon  the  municipal  corporation.  The  consent 
of  the  corporation  was  in  no  way  obtained  or  asked.  The 
acts  were  solely  performed  in  pursuance  of  the  express  direct 
command  of  the  statute  itself,  wholly  irrespective  of  the  will 
or  the  charter  powers  of  the  corporation.  They  were  not 
performed  in  the  exercise  of  corporate  powers,  and  they  were 
in  no  sense  corporate  acts.  The  authorities  are  numerous 
establishing  the  proposition  that  parties  so  acting  by  express 
direction  of  the  statute,  without  the  authority  of  the  municipal 
corporation,  and  not  acting  by  virtue  of  the  powers  conferred 
on  the  corporation  by  its  charter,  do  not  act  as  oflBcers  or 
agents  of  the  corporation,  and  the  corporation  not  being  the 
principal,  their  acts  are  not  the  acts  of  the  corporation ;  they 
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are  but  the  agencies  employed  by  the  directing  power  for  the 
accomplishment  of  its  own  purposes. 

The  following  are  some  of  the  authorities  establishing  this 
self-evident  proposition,  and  it  will  be  sufficient  to  cite  the 
cases  without  analyzing  or  commenting  upon  them  in  detail : 
Sheboygan  County  v.  Parker,  3  Wall  96 ;  Horton  v.  Town 
of  Thompson,  71  N.  Y.  521 ;  Board  of  Park  Commissioners  z^. 
Detroit,  28  Mich.  244-5  ;  People,  etc.,  v.  Chicago,  51  111.  17; 
Hoagloud  V.  Sacramento,  52  Cal.  149;  Tone  v.  Mayor,  70 
N.  Y.  165  ;  N.  Y.  &  B.  S.  M.  &  L.  Co.  v.  Brooklyn,  71  N.  Y. 
584.  In  Horton  v.  Town  of  Thompson,  supra^  the  court  said : 
"  In  the  present  case  no  action  on  the  part  of  the  town  in  its 
corporate  capacity,  or  on  the  part  of  any  of  its  officers,  was 
required  by  the  act,  or  was  taken.  The  money  was  to  be 
borrowed  and  the  bonds  issued  by  commissioners  to  be  ap- 
pointed  in  the  manner  prescribed  by  the  law.  These  commis- 
sioners were  in  no  sense  town  officers,  nor  did  they  represent 
the  town."  P.  521. 

The  strongest  case  cited  in  opposition  to  the  views  expressed, 
and  to  support  the  position  that  the  opening  of  Montgomery 
Avenue  was  a  municipal  and  not  a  State  undertaking  for 
which  the  municipal  corporation  is  liable,  is  that  of  Sage  v. 
City  of  Brooklyn,  89  N.  Y.  189.  But  there  were  several 
clauses  in  the  statute  involved  in  that  case,  upon  which  the 
court  relied,  and  rested  its  decision,  that  are  wholly  wanting 
in  the  Montgomery  Avenue  case.  "Thus,"  says  the  chief 
justice,  who  delivered  the  opinion  of  the  majority  of  the  court, 
"by  the  third  section  it  is  declared  that  the  lands  'shall  be 
deemed  to.  have  been  taken  by  the  city  of  Brooklyn  for  public 
use.' "  Id.  197.  "  That  the  improvement  of  Sackett  Street 
was  regarded  by  the  legislature  of  the  State  as  a  city  and  not 
a  State  improvement,  also  plainly  appears  from  the  supplemen- 
tary act,  chapter  592,  Laws  of  1873.  The  park  commissioners 
were,  by  that  act,  authorized  and  directed  to  improve  Sackett 
Street  by  grading,  paving,  planting  shade-trees,  constructing 
carriage-ways,  etc.;  and  by  the  fourth  section  the  city  was 
required  to  issue  its  bonds  for  the  purpose  of  raising  money 
to  pay  the  expenses  of  the  improvement,  and  the  money  col- 
lected on  assessments  was  directed  to  be  paid  to  the  commis- 
sioners of  the  sinking  fund,  for  the  redemption  of  the  bonds." 
Id.  198.    Thus,  by  the  express  terms  of  the  statute,  the  land 
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was  "  deemed  to  be  taken  by  the  city,"  and  the  city  was  ex- 
pressly  made  primarily  liable,  and  required  to  issue  its  own 
bonds,  and  reimburse  itself  from  assessments  on  the  property 
benefited.  There  is  nothing  of  this  kind  in  the  Montgomery 
Avenue  act,  and  nothing  even  looking  in  that  direction.  So^ 
also,  referring  to  section  16,  of  another  act,  as  applicable, 
the  chief  justice  says :  '*  The  direction  of  section  16,  that 
the  comptroller  shall  pay  the  land  damages,  is  absolute  and 
unqualified.  It  is  not  a  direction  to  pay  them  out  of  the 
assessments  when  collected,  or  out  of  any  particular  fund." 
Id.  199.  Again :  "  The  city,  under  that  atatute  (supplemental 
act  of  1873),  was  required,  primarily,  to  advance  the  necessary 
fund.  The  provision  in  the  act  of  1873  furnishes  a  strong  in- 
ference,  in  favor  of  the  claim,  that  the  legislature,  by  incor- 
porating section  16  of  the  charter  into  the  act  of  1868,  intended 
to  impose  upon  the  city  the  duty,  either  primary  or  ultimatet 
of  paying  the  landowners."  Id.  200.  On  these,  and  other 
similar  provisions,  the  decision  was  rested.  Yet,  in  the  face 
of  these  strong  provisions  of  the  statutes,  showing  that  the 
acts  in  question  were  intended  to  be  municipal,  and  not  State 
acts,  and  expressly  imposing  the  liability  on  the  city,  those 
two  able  judges,  of  long  service  and  ripe  experience.  Earl 
and  Rapallo,  dissented,  in  a  clear  and  cogent  opinion,  and 
held  the  work  to  be  a  State  and  not  a  municipal  work,  for 
which  the  corporation  was  not  liable.  Said  Mr.  Justice  Earl 
in  the  case :  "  The  land  was  taken  and  appropriated  by  the 
direct  act  of  the  legislature,  and,  by  the  same  act,  the  park 
commissioners  were  appointed  to  enter  upon  the  land  and 
make  the  improvement.  They  were  not  agents  of  the  city> 
but  State  agents.  They  were  not  officers  of  the  city,  and,  in 
what  they  did,  they  did  not  represent  the  city,  and  had  no 
authority  in  any  way  to  bind  it,  and  could  in  no  way  make  it 
responsible  for  these  awards.  They  had  the  precise  author- 
ity conferred  upon  them  by  the  act,  and  no  other ;  and  the 
liability  of  the  city  for  their  acts,  or  for  the  land  taken  or 
awards  made,  is  not  so  much  as  hinted  at  by  the  act." 

"  For  the  position  that  the  park  commissioners  were  not 
agents  of  the  city  for  whose  acts  the  city  could  be  made  re- 
sponsible, the  cases  of  Maxmilian  v.  The  Mayor,  62  N.  Y. 
160;  Tone  V.  The  Mayor,  70  Id.  157;  and  New  York  and 
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Brooklyn  Sawmill  and  Lumber  Co.  v.  The  City  of  Brookljrn, 
71  Id.  580,  are  abundant  authority.  The  general  rule,  as  de- 
duced  from  these  cases,  is  that  a  municipality  is  not  liable  for 
the  acts  or  omissions  of  an  oflScer  in  respect  to  a  duty  spe- 
cifically imposed  upon  him  which  is  not  connected  with  his 
duties  as  agent  of  the  corporation,  and  that  such  a  corpora- 
tion is  only  liable  for  the  acts  or  omissions  of  officers  in  the 
performance  of  duties  imposed  upon  the  principal." — Id., 
204. 

But,  conceding  the  case  to  be  well  decided,  the  court,  in 
its  decision,  rested  upon  express  provisions  of  the  statute 
making  the  city  of  Brooklyn  responsible,  and  the  case  now 
in  hand  is  entirely  different.  There  is  no  such  provision  in 
the  Montgomery  Avenue  act.  That  act  is,  absolutely,  barren 
of  any  such  or  similar  provisions. 

The  other  cases  apparently  most  confidently  relied  on  to 
show  the  liability  of  the  city  are  Jordan  v.  Cass  County,  3 
Dill.  185,  and  Davenport  v.  County  of  Dodge,  105  U.  S.  238. 
The  bonds  in  the  former  case  were  issued  by  the  county 
in  the  name  of  the  county,  by  express  direction  of  the  stat- 
ute. In  the  latter  case  the  bonds  were  issued  by  the  county 
commissioners,  the  governing  body  of  the  county,  in  pursu- 
ance of  an  express  provision  of  the  statute,  for  a  precinct  in- 
debtedness. It  was  held  by  the  supreme  court,  following  the 
construction  adopted  by  the  supreme  court  of  Nebraska, 
that  the  county  was  liable  upon  the  bonds,  under  the  statute 
authorizing  the  issue  of  county  bonds,  for  the  precinct  in- 
debtedness, but  it  was  held  that  the  indebtedness  was  to  be 
satisfied  out  of  funds  collected  from  the  precinct.  In  Meath 
V,  Phillips  County,  108  U.  S.  555,  the  supreme  court,  refer- 
ring to  this  case  and  the  case  of  Cass  County  "o.  Johnson, 
said :  "  In  the  case  of  Cass  County,  the  law  provided  in  terms 
for  an  issue  of  bonds  in  the  name  of  the  county ;  and  in  that 
of  the  county  of  Davenport  we  construed  the  law  to  be,  in 
effect,  the  same.  Consequently  there  were,  in  those  cases, 
obligations  of  counties,  payable  out  of  special  funds."  These 
cases  are,  therefore,  entirely  different  from  the  case  under 
consideration.  On  the  contrary,  the  case  of  Meath  v.  Phillips 
County  just  cited  is  decisive  in  favor  of  the  proposition 
maintained  in  this  opinion — that  where  the  State,  or  some 
other  district  or  organization,  employs  certain  officers,  desig- 
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nated  by  their  official  names,  of  a  city  or  county,  in  pursu^ 
ance  of  the  statute,  as  agents  or  instrumentalities  for  accom- 
plishing their  own  proper  purposes,  such  officers,  in  per- 
forming  the  acts  thus  required,  do  not  act  as  officers  or  agents 
of  such  city  or  county,  but  as  agents  or  instrumentalities  of 
the  State,  or  other  district  or  organization  for  which  the  ser- 
vices required  by  the  statutes  are  performed.    108  U.  S.  554-5. 

It  is  clear  to  my  mind,  both  upon  principle  and  authority, 
that  the  city  and  county  of  San  Francisco  is  not,  in  sub- 
stance or  in  form,  an  obligor  on,  or  party  in  any  fE^ci^ohI^ 
sense  to,  the  bonds  and  coupons  sued  on ;  that  un-  Soxd^'^*^  °* 
der  the  Montgomery  Avenue  act  it  could  not  have  been  le- 
gally made  an  obligor  on,  or  party  to,  the  bonds  issued  in 
pursuance  of  the  act ;  and  that,  in  its  corporate  capacity,  it 
has  no  relation  to  those  bonds,  and  no  duties  to  perform  in 
connection  therewith.  The  duties  to  be  performed,  what- 
ever they  may  be,  in  connection  with  the  bonds  and  coupons 
in  suit,  by  parties  who  are  also  officers  of  the  city  and  county 
of  San  Francisco,  are,  in  my  judgment,  to  be  performed  by 
them,  under  the  provisions  of  the  statute,  as  agencies  or  in- 
strumentalities of  the  State,  and  not  as  agents  or  officers  of 
the  city.  It  follows,  necessarily,  that  the  city  and  county  of 
San  Francisco,  in  its  corporate  character,  is  in  no  respect 
chargeable  with  any  liability  of  any  kind  upon  the  instru- 
ments sued  on. 

There  being  no  liability  of  any  kind,  and  no  duty  to  per- 
form by  the  municipality,  in  its  corporate  capacity,  in  relation 
to  said  instruments,  no  action  or  judgment  can  be  rendered 
in  the  case  that  could  avail  anything  as  a  foundation  for  pro- 
ceeding by  mandamus  to  compel  the  assessment  and  collec- 
tion of  a  fund  for  the  payment  of  the  coupons  and  ultimate 
redemption  of  the  obligations  in  question.  For  that,  or  any 
other  purpose  looking  to  the  collection  of  the  money  claimed 
to>be  due,  the  action  might  just  as  properly  be  brought 
against  the  city  of  Oakland  as  against  the  city  and  county 
of  San  Francisco. 

The  property-holders  of  the  district  liable  to  be  assessed, 
under  the  Montgomery  Avenue  act,  with  respect  to  their 
lands   and  the  indebtedness  in  question  do  not,  juDamifr 
under  the  act,  stand  in  any  respect  in  privity  with  to^^SSdwo^ 
the  corporation,  the  city  and  county  of  San  Fran- 
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CISCO ;  and,  in  relation  to  the  instruments  in  suit,  the  munici- 
pality does  not  represent  either  the  owners  or  the  lands. 
Any  judgment  against  the  city  in  this  action  could  not  bind 
or  conclude  the  owners  or  their  property,  neither  being  in 
any  sense  parties,  or  privies  to  parties,  to  the  suit  The  judg- 
ment, under  such  circumstances,  could  not  afford  anyvahd 
or  legal  foundation  for  proceedings  by  mandamus  against  the 
parties  charged  with  the  duty  of  assessing  and  collecting  the 
Montgomery  Avenue  bond  tax ;  for  in  that  capacity  they  are 
not  officers,  agents,  or  instrumentalities  of  the  municipal  cor- 
poration,  and  they  are  not  in  privity  with  it.  A  mandamus 
in  the  national  courts  is  in  the  nature  of  process  to  execute  a 
valid  judgment ;  and  it  must  be  against  the  judgment  debtor 
or  obligor,  or  some  one  representing  the  judgment  debtor  or 
obligor.  A  proceeding  by  mandamus  against  the  parties 
charged  with  assessing  and  collecting  the  tax  in  question, 
based  upon  a  judgment  in  this  case,  would  be  very  much  like 
proceeding  by  an  execution  against  B  to  satisfy  a  judgment 
against  A,  between  whom  there  is  no  legal  relation  whatever 
affected  by  or  affecting  the  judgment 

If  the  views  expressed  are  sound,  the  complaint  presents  no 
cause  of  action  against  defendant,  and  the  facts  alleged  and 
offered  to  be  proved  are  wholly  immaterial. 

It  would  be  but  a  waste  of  time  to  occupy  the  attention  of 
the  court  in  taking  testimony  which  cannot  prove  or  tend  to 
prove  any  valid  cause  of  action.  The  complaint  is  wholly  in- 
sufficient and  the  pleadings  present  no  material  issue.  For 
the  reasons  stated  in  this  opinion  and  in  the  opinion  of  the 
presiding  justice,  in  which  I  concur,  the  objection  to  the  in- 
troduction of  the  evidence  offered  must  be  sustained. 

When  Public  Agencies  appointed  to  Exercise  Public  Duties 
within  the  llmit§  of  a  municipality  are  not  agencies  of  the 
Municipality. — In  the  principal  case  it  was  held  that  the  board  of  pub- 
lic works  for  the  opening  of  Montgomery  avenue  was  a  separate  a^ncy 
created  by  the  State  to  act  for  the  State  independently  of  the  municipal 
corporation  of  the  city  and  county  of  San  Francisco.  The  opening  of  the 
avenue  in  question  being  clearly  an  appropriate  exercise  of  the  powers  of 
the  sovereignty,  the  State  had  the  right  and  power  to  employ  either  the 
agency  of  the  municipal  corporation  in  opening  the  street,  or  it  could 
establish  an  independent  special  agency  for  that  purpose.  It  does  not, 
however,  follow  that  because  a  special  agency  has  been  created  by  statute 
to  exercise  some  public  function  or  duty,  that  such  special  agency  is  the 
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independent  agency  of  the  State.  It  may  well  happen  that  the  State  may 
create  the  agency  to  exercise  the  public  function  or  duty  as  the  agency  of 
the  municipal  corporation ;  and  whether  such  agency  is  to  be  regarded 
as  the  agency  of  the  State  or  that  of  the  municipal  corporation  is  often 
one  of  great  difficulty.  In  the  case  of  Maxilian  v.  Mayor,  etc.,  of  the  City 
of  New  York,  62  N.  Y.  160,  it  was  held  that  the  Commissioners  of  Public 
Charities  and  Correction,  a  body  created  by  statute  and  vested  with  the 
control,  management,  and  direction,  over  all  real  and  personal  property  of 
the  alms-house,  etc.,  with  power  of  appointment  and  removal  of  inferior 
officers,  and  to  require  of  the  supervisors  of  the  county  the  levy  by  tax  of 
such  moneys  as  should  be  needed  by  them,  and  of  control  of  the  poor,  etc., 
was  an  agency  of  the  State  and  not  of  the  municipal  corporation,  though 
it  exercised  its  jurisdiction  wholly  within  the  limits  of  the  corporation, 
and  though  the  commissioners  were  appointed  by  the  mayor.  The  deci- 
sion was  based  on  the  fact  that  the  functions  exercised  by  the  board  were 
not  exercised  for  the  benefit  or  mterest  of  the  municipal  corporation  as 
such,  and  that  said  functions  were  purely  governmental  in  their  character. 

In  Tone  v.  Mayor,  etc.,  of  the  city  of  New  York,  70  N.  Y.,  157,  a  board 
created  by  statute  to  revise  and  correct  assessment  lists  in  the  city  of  New 
York,  and  composed  of  the  comptroller,  counsel  to  the  corporation,  and 
recorder  of  said  city,  was  said  not  to  be  an  agency  of  the  municipal  cor- 
poration. The  court  say :  "  In  the  discharge  of  their  duties,  the  members 
of  that  board  acted  as  independent  public  officers,  engaged  in  the  public 
service.  They  were  not  selected  by  the  corporation,  and  it  could  not  con- 
trol their  acts.  Their  powers  were  clearly  defined  by  the  legislature,  and 
were  not  what  might  properly  be  called  corporate  powers,  and  they  were 
not  to  be  exercised  for  the  peculiar  benefit  of  the  corporation  in  its  local 
or  special  interest,  but  for  the  public  good,  in  obedience  to  the  mandate  of 
the  legislature." 

In  New  York  and  Brooklyn  Saw-mill  and  Lumber  Company  v.  City  of 
Brooklyn,  a  statute  entitled  **  An  act  to  provide  for  the  assessment  and 
collection  of  the  costs  of  the  improvement  of  the  Gowanus  canal  in 
the  city  of  Brooklyn,  and  for  the  reconstruction  of  the  docks  in  the  said 
improvement  which  have  become  sunk  and  unfit  for  use,"  it  was  provided 
that  the  common  council  of  the  city  of  Brooklyn  should  cause  to  be  re- 
paired or  rebuilt,  at  the  expense  of  the  city,  the  docks  constructed  by  the 
commissioners,  where  the  same  had  sunk  and  become  unfit  for  use.  The 
plaintiff  claimed  that  by  reason  of  this  act  it  became  the  duty  of  the  city 
of  Brooklyn  to  rebuild  the  docks  on  his  land  which  had  sunk,  and  sued 
the  pity  for  omitting  to  do  so.  It  was  held  that  the  common  council  acted, 
in  regard  to  the  rebuilding  of  the  sunken  docks,  as  the  agent  of  the  State 
and  not  as  that  of  the  corporation  of  Brooklyn,  and,  consequently,  that 
the  city  was  not  liable  for  their  omission  to  rebuild  the  docks.  The  fact 
that  the  repairs  were  to  be  made  at  the  expense  of  the  city  of  Brooklyn 
was  deemed  immaterial.  New  York  and  Brooklyn  Saw-mill  and  Lumber 
Company  v.  City  of  Brooklyn,  71  N.  Y.  580. 

In  Meath  v,  Phillips  County,  108  U.  S.  553,  an  act  of  a  State  legislature 
was  passed  to  provide  for  the  reclaiming  of  overflowed  lands  by  the  con- 
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struct  ion  of  levees,  and  for  this  purpose  such  lands  were  divided  into  levee 
districts,  and  levee  inspectors  were  appointed.  Provision  was  made  for  the 
taxation  of  lands  to  be  benefited,  said  tax  to  be  collected  in  the  same 
manner  as  county  taxes.  Payment  of  expenses  of  the  work  was  to  be 
made  by  means  of  drafts  drawn  by  the  levee  inspectors  on  the  levee 
treasurer.  It  was  held  that  the  levee  inspectors  were  not  agents  of  the 
county,  and  that  the  county  was  therefore  not  liable  on  drafts  drawn  by 
the  levee  inspectors. 

In  the  case  of  Sage  v.  City  of  Brooklyn,  S9  N.  Y.  189,  the  commissioners 
of  Prospect  Park  were  directed  by  statute  to  open,  g^^de,  and  improve 
Sackett  Street,  and  to  apply  in  court,  on  notice  given  to  the  city  counsel, 
for  the  appointment  of  commissioners  to  estimate  the  expense  of  the  im- 
provement and  to  assess  the  same  upon  a  district  to  be  fixed  by  the  park 
commissioners.  The  State  took  the  lands  required  for  widening  Sackett 
Street,  by  direct  legislative  enactment,  gave  the  park  commissioners  the 
initiation  of  proceedings  for  opening  the  street,  and  gave  them  the  control 
of  the  street  when  completed.  The  majority  of  the  court  held  that  the 
improvement  in  question  was  a  municipal  as  distinguished  from  a  State 
improvement,  that  the  park  commissioners  acted  as  agents  of  the  city  and 
not  as  agents  of  the  State  direct.  The  following  extract  from  the  opinion 
of  the  court  will  show  the  line  of  reasoning  adopted  by  the  majority :  "A 
municipal  corporation  is  the  creature  of  the  State,  deriving  its  public  facul-  ' 
ties  and  political  powers  from  the  legislature.  The  legislature  may,  in 
place  of  remitting  the  question  to  the  discretion  of  the  city  authorities, 
prescribe  what  local  improvements  shall  be  made,  and  create  special  agen- 
cies for  their  execution.  It  is  not  required  to  commit  their  execution  to 
the  ordinary  representatives  of  the  municipal  body;  and  it  may  charge  the 
expense  of  such  improvement  upon  the  locality.  It  does  not,  therefore, 
go  far  towards  establishing  the  claim  that  a  street  improvement  within  a 
city  is  a  State  and  not  a  municipal  work,  to  show  that  it  was  directed  by 
the  legislature,  and  that  its  execution  was  committed  to  special  agents 
appoiifted  by  the  legislative  act.  In  the  case  of  Sackett  street,  the  im- 
provement was  not  one  in  which  the  State  at  large  was  specially  interested, 
nor  did  the  State  assume  the  burden  of  the  expense.  The  people  at  large 
were  interested  in  the  same  sense  and  no  other,  in  which  they  are  inter- 
ested in  the  opening  of  every  highway  within  the  State.  But  the  improve- 
ment was  peculiarly  for  the  local  convenience  and  advantage  of  the  city  of 
Brooklyn.  When  the  act  of  1868  was  passed  (providing  for  the  improve- 
ment in  question)  Sackett  Street  was  designated  on  the  commissioners* 
map  of  the  city  as  one  of  the  city  streets.  The  improvemeat  to  be  made 
was  limited  territorially  to  the  city.  The  unusual  width  of  the  proposed 
avenue  was  fixed,  as  may  be  inferred,  not  because  the  accommodation  of 
public  travel  required  so  wide  a  street,  but  because  it  was  supposed  that  a 
wide  avenue,  set  with  trees  and  otherwise  improved,  would  enhance  the 
beauty  and  attractiveness  of  the  city,  and  promote  the  pleasure  and  com- 
fort of  its  citizens.  The  improvement  was,  as  we  have  said,  a  part  of  the 
park  system,  and  it  was  with  great  propriety  placed  under  the  control  of 
the  park  commissioners." 
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The  State  may  Empower  a  Municipal  Corporation  to  act  as 
ITS  Special  Agent  in  the  Exercise  of  a  Special  Public  Duty 
OR  Function. — Where  the  State  wishes  to  exercise  some  public  function, 
or  perform  some  act  of  sovereignty  through  a  special  agency,  it  may,  in- 
stead of  appointing  or  creating  a  special  agency  for  the  purpose,  employ 
as  its  agent  a  municipal  corporation  already  in  existence.  In  such  a  case, 
if  the  State  by  statute  provides  for  a  liability  on  the  part  of  such  agent, 
contractual  or  otherwise,  this  liability  will  not  be  a  municipal  liability. 
Thus  in  Jordan  v.  Cass  County,  3  Dill.  (U.  S.  C.  Ct.)  185,  it  was  held  that 
a  statute  relating  to  the  furnishing  of  aid  by  townships  to  the  building  gf 
railroads,  which  provided  for  the  holding  of  a  township  election  to  decide 
whether  such  aid  should  be  furnished  or  not,  and,  in  case  it  was  voted  to 
furnish  the  aid,  provided  that  the  county  court  should  make  the  subscrip- 
tion voted  in  behalf  of  the  township,  and,  if  so  voted,  should  issue  in  pay- 
ment of  such  subscriptions  bonds  in  the  name  of  the  county,  created  the 
county  the  agent  of  the  State  in  regard  to  the  issuing  of  the  bonds,  and 
that  judgment  could  be  recovered  against  the  county,  as  the  special  agent 
of  the  State  created  to  issue  the  bonds  and  to  be  liable  on  them  ;  but  that 
the  liability  of  the  county  was  not  a  municipal  liability  to  be  paid  out  of 
the  general  funds  of  the  county,  but  only  a  special  liability  to  be  paid  out 
of  the  township  funds  provided  to  be  raised  by  special  tax  through  the 
county  machinery  for  taxation.  Accord,  see  Davenport  v.  County  of 
Dodge,  105  U.  S.  237. 

The  State  cannot  Appoint  Officers  or  Agents  who  are  to 
have  Charge  of  Local  Municipal  Affairs.  —  Where  the  State 
wishes  to  exercise  some  public  funtion,  or  perform  some  act  of  sovereignty 
through  the  agency  of  the  municipal  corporation,  but  by  means  of  special 
agents  or  officers  who  are  to  act  as  agents  of  the  corporation,  it  must  leave 
the  appointment  of  the  agents  to  the  municipal  corporation,  especially  if 
such  agents  are  to  have  authority  to  spend  corporate  funds  or  pledge  the 
corporate  credit.  To  allow  the  State  to  control  or  regulate  property  or 
rights  of  a  municipal  corporation  by  agents  selected  by  itself  would  en- 
croach on  the  vested  rights  of  the  municipal  corporation. 

In  the  case  of  Board  of  Park  Commissioners  v.  Common  Council  of 
Detroit,  28  Mich.  228,  by  an  act  of  legislature  of  187 1  certain  commis- 
sioners were  created  to  propose  a  plan  for  a  park  for  the  city  of  Detroit, 
the  plan  to  be  submitted  to  the  vote  of  a  citizens'  meeting.  Commis- 
sioners were  duly  appointed  under  this  act,  and  their  appointment  was 
ratified  by  the  city.  Subsequently  the  legislature  enlarged  the  powers  of 
the  commissioners,  giving  them  power  to  locate  the  site  of  a  park  or 
boulevard,  to  expend  a  certain  sum  to  be  furnished  by  the  city  council  in 
the  purchase  of  land,  and  to  condemn  land  for  the  park  or  boulevard. 
It  was  held  that  this  act  was  unconstitutional  as  placing  municipal  rights 
and  property  at  the  disposal  of  an  independent  agency  not  appointed  by 
the  municipal  corporation. 

In  Sheboygan  Co.  v,  Parker,  3  Wall.  (U.  S.)  93,  an  act  to  authorize  the 
county  of  Sheboygan  to  aid  in  the  construction  of  a  railroad  appointed 
several  persons  to  act  as  commissioners,  and  directed  a  vote  of  the  people 
9  Cor.  Cas. — ^40 
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of  the  county  to  be  taken  as  to  whether  or  not  they  would  have  a  sub- 
scription •*  in  pursuance  of  the  act."  It  was  held  that  the  commissioners 
were  lawful  agents  of  the  people  for  the  special  purpose  for  which  they 
were  appointed,  and,  though  nominated  by  the  l^islature,  they  could  not 
act  without  the  assent  of  the  citizens  of  the  county,  ascertained  in  the 
manner  directed  by  law ;  and  that,  having  so  acted,  the  county  could  not 
now  repudiate  their  acts. 

Authority  to  Sell  Bonds  at  Par  does  not  Authorize  Sale 
FOR  Less  than  Par. — It  is  well  settled  that  the  agents,  officers,  or  city 
council  of  a  municipality  cannot  bind  the  corporation  by  any  contract  not 
within  the  scope  of  its  powers. 

The  act  of  May  9,  1879,  authorized,  inter  alia,  the  councils  of  any  city 
of  the  second  class,  of  which  Pittsburgh  was  one,  by  ordinance,  to  make, 
execute,  and  negotiate  its  bonds,  to  be  known  as  "  improvement  bonds." 
to  an  amount  not  exceeding  $6,000,000,  the  proceeds  thereof  to  be  used 
in  paying  or  retiring  bonds  previously  issued  by  the  city  for  the  pur- 
pose of  improving  the  streets  and  avenues  thereof,  and  also  temporary 
loan  bonds  issued  to  meet  the  interest  on  said  street  bonds,  and  for  no 
other  purposes  whatever.  .  .  .  The  third  section  of  the  act  declares  "they 
shall  be  sold  at  not  less  than  par,  with  accrued  interest,  but  the  said  coun- 
cils may  allow  a  reasonable  compensation  for  the  sale  or  negotiation  of  the 
said  bonds." 

On  the  27th  of  January,  1880,  the  city  of  Pittsburgh  passed  an  ordinance 
authorizing  an*  issue  of  bonds,  substantially  in  the  words  of  the  act  of 
1879,  and  declared  they  should  not  be  sold  at  lest  than  par  and  accrued 
interest ;  but  provided  that  the  finance  committee  or  sub-committee  there- 
of might  allow  a  reasonable  compensation  for  the  n^;otiation,  sale,  or 
exchange  thereof. 

Said  sub-committee  entered  into  several  contracts  with  the  appellants, 
and,  each  failing  of  their  object,  a  final  agreement  was  entered  into  which 
stipulated  and  declared  that  "the  city  of  Pittsburgh  sells  at  par  and 
accrued  interest "  to  the  appellants  the  whole  $6,000,000  of  bonds  which 
it  was  authorized  to  issue,  and  allows  them  a  commission  of  one  per  cent 
on  all  bonds  purchased  or  exchanged  by  them  under  the  agreement. 

On  a  bill  being  filed  by  citizens  and  taxpayers  of  the  city  to  enjoin 
against  the  performance  of  the  contract,  ^^/c/.that  practically  and  substan- 
tially the  transaction  was  an  agreement  to  sell  the  bonds  to  the  appellants 
for  less  than  par  and  accrued  interest,  and,  being  unauthorized  by  the 
statute,  was  illegal  and  void.  Whelen's  Appeal,  Supreme  Court  of  Penn- 
sylvania, October,  1885. 
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Eames  V.  Savage. 
Same  v.  Bickford. 

{Advance  Case,  Maine,     March  20,  1885.) 

Executions  upon  judgment  against  towns,  may  be  levied  upon  the  goods 
and  chattels  of  the  inhabitants.  The  statute  of  Maine  authorizing  this 
process  is  not  in  conflict  with  the  fourteenth  amendment,  United  States 
Constitution. 

Strout  &  Holmes  and  y.  J.  Parlin  for  plaintiflF. 
D.  D.  Stewart  and  A.  H.  Ware  for  defendant. 

Emery,  J. — ^The  plaintiff  was  an  inhabitant  of  the  town  of 
Embden,  at  the  time  Sarah  J.  Savage  began  suit,  and  facts. 

recovered  judgment  against  that  town  in  this  court  The  exe- 
cution upon  that  judgment  was  issued,  and  was  levied  upon 
the  plaintiff's  goods,  pursuant  to  R.  S.  of  1871,  chap.  84,  §29, 
now  R.  S.,  chap.  84,  §  30,  which  expressly  provides  that  exe- 
cutions against  towns  shall  be  issued  against  the  goods  and 
chattels  of  the  inhabitants  thereof,  and  shall  be  levied  upon 
such  goods  and  chattels.  The  plaintiff,  however,  claims  that 
the  statute  is  forbidden,  and  made  null  by  the  last  clause  of 
section  6  of  the  Maine  Bill  of  Rights,  which  declares  that  a 
person  accused  shall  not  "  be  deprived  of  his  life,  liberty, 
property  or  privileges  but  by  the  judgment  of  his  peers,  or 
by  the  law  of  the  land,'*  and  also  by  that  clause  in  section  i  of 
the  fourteenth  amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  "deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of 
law." 

The  presumption  is  the  other  way,  in  favor  of  the  validity 
of  the  statute,  and  it  is  a  presumption  of  great  strength.  All 
the  judges  and  writers  agree  upon  this.  Chief  Justice  Mar- 
shall, in  Fletcher  v.  Peck,  6  Cranch,  87,  says  that  stat™  pm- 
to  overturn  this  presumption  the  judges  must  be  noSL*^""""' 
convinced,  and  "  the  conviction  must  be  clear  and  strong." 
Judge  Washington,  in  Ogden  v.  Saunders,  12  Wheat.  270,  de- 
clared, that  if  he  rested  his  opinion  on  no  other  ground  than  a 
doubt,  that  alone  would  be  a  satisfactory  vindication  of  an 
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opinion  in  favor  of  the  constitutionality  of  a  statute.  Chief 
Justice  Mellen,  in  Lunt's  Case,  6  Me.  413,  said, "  the  court  will 
never  pronounce  a  statute  to  be  otherwise  (than  constitutional), 
unless  in  a  case  where  the  point  is  free  from  all  doubt."  This 
strong  presumption  is  to  be  constantly  borne  in  mind  in  con- 
sidering the  question  here  presented. 

The  statute  itself  in  this  case  has  existed  for  half  a  century, 
since  February  27,  1833,  but  it  introduced  no  new  principle 
coLLwrxioN,       or  rule  in   the  jurisprudence  of  this  State.     It 

FROM         IKHABX-  ,  /y»  t  ,i   * 

1^*  °LiSS  merely  aflBrmed  a  well-known  custom  or  law 
Town.  |.j^^^  }^^j  jQjjg  before  existed.     The  practice  of 

bringing  suits  against  a  political  division  or  municipal 
organization  and  collecting  the  judgment,  from  the  in- 
dividuals composing  it,  is  believed  to  have  existed  in  Eng- 
land and  to  have  been  brought  thence  to  New  England. 
Actions  against  "  the  hundred,"  were  known  as  far  back  as 
Edw.  I.  Stat.  13,  Edw.  I.  chap.  2 ;  3  Comyn's  Dig.,  "  Hundred," 
chap.  2.  As  "  the  hundred"  had  no  property,  except  that  of 
individuals,  the  judgments  must  have  been  collected  from  the 
individuals.  In  Russell  v.  Men  of  Devon,  2  T.  R.  667,  Lord 
Kenyon  said,  that  indictments  against  counties  were  sanc- 
tioned by  the  common  law,  though  they  would  be  levied  on 
the  men  of  the  county.  In  Atty.-Gen.  v.  Exeter,  2  Russ.  45, 
the  chancellor  said :  "  If  the  fee  farm  was  charged  on  the 
whole  place  called  Exeter,  he  who  was  entitled  to  the  rent 
might  have  demanded  it  from  any  one  who  had  a  part  of,  or  in 
the  city,  leaving  the  person  who  was  thus  called  on,  to  obtain 
contributions  from  the  other  inhabitants  as  best  he  could."  In 
New  England  the  practice  obtained  from  the  earliest  times, 
without  any  statute.  "  About  the  year  1790,  one  Gatehill 
was  imprisoned  on  an  execution  against  the  town  of  Marble- 
head  for  a  debt  the  town  owed."  5  Dane's  Abr.,  chap.  143, 
art.  5,  §§  10  and  11,  page  158.  Mr.  Dane  as  early  as  his 
Abridgment,  said  the  practice  was  justified  "  by  immemorial 
usage."  Ibid.  Such  an  imprisonment  so  soon  after  the  revo- 
lution, when  the  principles  of  liberty  were  so  freshly  vindi* 
cated,  would  never  have  been  permitted  had  it  not  then  been 
a  familiar  practice.  The  practice  has  been  regarded  as  settied 
law  in  Massachusetts,  and  has  been  repeatedly  alluded  to  in  the 
opinions  of  the  courts,  as  sanctioned  by  immemorial  usage. 
Riddle  v.  Proprietors  on  Merrimac  River,  7  Mass.  187 ;  Sch. 
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Dist.  V.  Wood,  13  Id.  198 ;  Brewer  v.  New  Gloucester,  14  Id. 
216 ;  Marcy  v.  Clark,  17  Id.  330,  335 ;  Merchants'  Bank  v.  Cook, 
4  Pick.  414;  Chase  v,  Merrimack  Bank,  19  Id.  568 ;  Gaskill  v. 
Dudley,  6  Mete.  546;  Hill  v.  Boston,  122  Mass.  344;  s.  c, 
23  Am.  Rep.  332.  The  constitutionality  of  the  law  does  not 
seem  to  have  been  really  questioned,  till  the  case  of  Chase  v. 
Bank,  19  Pick.  568,  as  late  as  1.837,  ^^d  its  constitutionality 
was  there  said  to  be  so  well  established  as  not  to  be  an  open 
question.  The  people  of  Maine,  while  a  part  of  Massachusetts, 
were  familiar  with  the  law  and  the  practice.  The  Maine 
courts  have  repeatedly  recognized  it  as  long  established,  and 
as  in  harmony  with  the  State  Constitution.  Adams  v.  Wis- 
casset  Bank,  i  Me.  361  ;  Femald  v.  Lewis,  6  Id.  264;  Bailey, 
ville  V.  Lowell,  20  Id.  178,  181;  Spencer  z^.  Brighton,  49  Id. 
326 ;  Hayford  v.  Everett,  68  Id.  507.  Its  constitutionality  does 
not  seem  to  have  been  questioned  by  the  profession  till 
ShurtleflF  v.  Wiscasset,  74  Me.  130.  In  Connecticut,  also,  the 
antiquity  and  constitutionality  of  the  law  have  been  repeat- 
edly  affirmed.  Burs  z/.  Botsford,  3  Day,  159;  Beardsley  v. 
Smith,  16  Conn.  368. 

That  a  statute,  or  rule  or  law  or  custom  has  so  long  existed, 
unquestioned,  and  has  been  so  often  invoked,  and  universally 
approved,  and  has  become  ingrained  like  this,  in  the  juris- 
prudence of  State,  is  a  strong,  if  not  conclusive  reason  for 
pronouncing  it  constitutional,  and  a  part  of  the  "  law  of  the 
land."  State  v.  Allen,  2  McCord,  525  ;  Sears  v.  Cottrell,  5 
Mich.  251.- 

The  plaintiff  urges  that  such  a  method  of  enforcing  execu- 
tions against  towns  arose  out  of  the  early  theory  that  all  the 
inhabitants  were  parties  to  the  suit,  and  could  u,h^„,^,^  ^ 
appear  personally  and  be  heard.  It  is  claimed  JSS'pIJS^'^to 
that  when  New  England  towns  were  first  formed,  ^'^^ 
they  did  not  have  their  present  corporate  character ;  that 
they  were  an  aggregation  of  individuals,  generally  owning 
a  large  amount  of  territory  in  common,  and  with  common 
rights  and  common  liabilities  in  respect  thereto.  These 
individuals  would  necessarily  be  parties  in  any  suit  afifect- 
ing  their  common  liabilities,  and  execution  must  have 
issued  against  them  as  individuals.  In  the  progress  of 
time,  such  inhabitants  were  by  statute  made  "  bodies  politic 
and    corporate."     Massachusetts    Laws  of    1786.     Though 
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they  continued  to  be  sued  by  the  name  of  "  the  inhabitants  of 

the  town  of /*  the  individuals  no  longer  appeax^d  in 

court,  but  the  defence  was  conducted  by  the  town  as  a  unit, 
through  its  officers.  The  argument  is,  that  the  town  having 
been  made  a  corporation,  and  the  individual  inhabitants  de- 
barred from  defending  personally,  he  is  entitled  to  his  day  in 
court,  through  some  appropriate  mesne  process,  before  final 
process  of  execution  can  issue  against  his  private  property. 
It  is  claimed  that  a  method  of  enforcing  judgments  against  the 
inhabitants,  which  might  not  have  been  unjust,  when  such  in- 
habitants were  really  parties,  has  become  so,  and  therefore 
STATTs  OF  unconstitutional,  since  such  inhabitants  can  defend 
pSRi'TioNs.  ^*"  only  through  a  corporate  organization.  Towns 
are  not,  however,  full  corporations.  They  have  no  capital 
stock,  and  no  shares.  They  are  only  quasi  corporations, 
created  solely  for  political  and  municipal  purposes,  and  given 
a  quasi  corporate  character  for  convenience  only.  They  re- 
main still  an  aggregation  of  individuals,  dwelling  within 
certain  territorial  limits,  and  under  the  direct  jurisdiction  of 
the  legislature.  But  legislatures  in  creating  purely  private 
corporations  have  an  unquestioned  power  to  prescribe  the 
PERSONAL  UA  P^^so^al  liability  of  a  stockholder  therein  for 
corporate  debts,  and  the  method  of  enforcing 
it.  They  can  limit  this  liability  to  the  amount 
of  his  stock,  or  to  his  proportionate  share,  or  can  make 
him  liable  without  limit.  Morawetz  on  Corp.  §  606  et  seq.; 
Pollard  V.  Bailey,  20  Wall.  520;  Hawthorne  v.  Calef,  2 
Id.  10.  The  common  method  of  enforcement  is  by  first 
recovering  judgment  against  the  corporation,  and  then 
bringing  some  specified  process  against  the  stockholder.  But 
under  such  proceedings  against  him,  the  stockholder  cannot 
question  the  judgment  against  the  corporation  except  for 
fraud.  He  is  bound  by  such  judgment  until  reversed.  Mora- 
wetz on  Corp.  §  619;  Marsh  v,  Burrough,  i  Woods,  470; 
Milliken  v.  Whitehouse,  49  Me.  527.  The  proceedings  against 
the  person  alleged  to  be  stockholder  are  to  establish  the  fact 
that  he  is  a  stockholder,  within  the  statute  liability.  In  some 
instances,  the  statutes  have  permitted  a  judgment  creditor  of 
a  corporation  to  determine  for  himself  at  his  peril  (of  course 
indemnifying  the  officer),  what  persons  are  stockholders,  liable 
for  the  debt,  and  to  levy  the  execution  directly  on  the  prop- 
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erty  of  such  persons  without  any  intermediate  process.  The 
question  of  liability  as  stockholder  would  then  be  tried  in  a 
suit  against  the  officer.  This  latter  mode  of  enforcement, 
though  perhaps  harsher  than  the  other,  has  been  repeatedly 
held  to  be  constitutional,  and  we  do  not  know  of  any  case 
holding  otherwise.  Morawetz  on  Corp.  §§  618,  619,  and 
notes;  Leland  v.  Marsh,  16  Mass.  391 ;  Marsy  «/. Clark,  17  Id. 
330;  Stedman  v.  Eveleth,  6  Mete.  115,  124,  125 ;  Gray  v.  Cof- 
fin,  9  Cush.  205  ;  Holyoke  Bank  v,  Goodman  Paper  Co.,  Id. 
576.  See,  also,  Merrill  z;.  Suffolk  Bank,  31  Me.  57;  Came  v. 
Bridgham,  39  Id.  35.  In  Penniman's  Case,  103  U.  S.  714,  the 
statute  of  Rhode  Island  authorized  the  arrest  of  a  stockholder- 
on  an  execution  against  the  corporation.  The  constitution, 
ality  of  the  statute  was  directly  affirmed  by  the  State  court, 
and  was  assumed  without  question  by  the  United  States 
supreme  court.  The  principle  is  analogous  to  that  which 
permits  a  creditor  holding  an  execution  against  A  without  first 
instituting  any  process  to  determine  their  ownership.  If  B*s 
goods  be  taken,  he  has  a  remedy  against  the  officer,  or  can 
successfully  resist  him.  A  is  not  injured  in  either  event.  If 
the  person  whose  goods  are  sought  to  be  taken  on  an  execu- 
tion against  a  corporation  is  liable  as  stockholder  for  the  debt, 
he  is  not  injured  thereby.  If  he  is  not  liable  he  has  the  same 
rights  and  remedies  as  B. 

But  the  plaintiff  urges,  that  whatever  may  have  been  the 
adjudications  heretofore,  upon  this  method  of  enforcing  a 
judgment  against  a  municipal  or  other  corporation,  by  levy- 
ins:    upon    the    property   of    any   member,   it  is  levyonpbopeb- 

fi.ii  -iT^i  ri  e  ,TYOF     INHABI- 

now  forbidden  by  that  clause  of  the  fourteenth  pu^J^gS^^'J;; 
amendment  to  the  United  States  Constitution  ^'^• 
already  quoted.  He  claims  that  "  due  process  of  law,"  as 
there  used,  requires  a  notice  to  him  personally  and  an  op- 
portunity  for  him  to  be  heard  in  court,  before  execution 
issue  against  his  property.  The  general  proposition  would 
be  that  **  due  process  of  law"  means  judicial  process  with 
judex,  actor  and  res.  This  proposition  may  seem  to  be  sup- 
ported by  some  general  remarks  of  judges,  and  writers,  but 
no  case  in  point  is  cited,  nor,  indeed,  any  direct  assertion. 

The  phrase  *'  due  process  of  law"  in  the  United  States  Con- 
stitution, and  m  the  Constitutions  of  many  of  the  States,  and  the 
phrase  "  law  of  the  land,"  in  the  Constitutions  of  others  of  the 
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States,  including  Maine,  have  long  had  the  same  meaning.  2 
Coke's  Inst  50,  51.  English  political  history  is  full  of  the 
strife  between  the  crown  and  the  people,  the  crown  seeking 
to  enlarge  its  irresponsible  prerogatives,  and  the  people  insist- 
ing on  fixed  and  certain  laws.  The  Magna  Charta,  and  the 
various  Bills  of  Rights,  in  which  these  phrases  were  used, 
were  demanded  from  the  kings,  as  safeguards  against  arbitrary 
action,  against  partial  or  unequal  decrees.  The  barons  and 
people  insisted  on  general  laws,  legum  terra,  on  uniformity, 
"  due  process  of  law."  They  insisted  on  law,  however  harsh, 
as  better  security  than  the  prerogative,  however  indulgent. 
These  phrases  did  not  mean  merciful,  not  even  just  laws,  but 
they  did  mean  equal  and  general  laws,  fixed  and  certain.  The 
solicitude  was  to  preserve  the  property  of  the  subject  from 
inundation  of  the  prerogative.  Broom's  Const.  Law,  228. 
The  English  colonies  in  America  were  familiar  with  the  con- 
flict between  customary  law  and  arbitrary  prerogative,  and 
claimed  the  protection  of  those  charters.  When  they  came 
to  form  independent  governments,  they  sought  to  guard 
against  arbitrary  or  unequal  governmental  action,  by  inserting 
the  same  phrases  in  their  Constitutions.  They  insisted  that 
all  proceedings  against  the  individual  or  his  property  should 
be  uniform,  and  by  general  law.  They  put  the  same  limita- 
tion upon  the  Federal  Government  in  the  fifth  constitutional 
amendment.  In  commenting  on  these  phrases,  Mr.  Cooley 
cites  with  approval  the  language  of  Mr.  Justice  Johnson  in 
Bank  of  Columbia  v.  Okely,  4  Wheat.  235 :  "As  the  words 
from  Magna  Charta,  incorporated  into  the  Constitution  of 
Maryland,  after  volumes  spoken  and  written  with  a  view  to 
their  exposition,  the  good  sense  of  mankind  has  settled  down 
to  this,  that  they  were  intended  to  secure  the  individual  from 
the  arbitrar}'^  exercise  of  the  powers  of  government  unre- 
strained by  the  established  principles  of  private  rights  and 
distributive  justice."  Cooley  on  Const.  Law.  335.  Judge 
Green,  in  Bank  v.  Cooper,  2  Yerger,  599  (24  Am.  Dec.  523), 
saidr  **  By  law  of  the  land  is  meant  a  general  and  public  law, 
operating  equally  on  every  individual  in  the  community."  He 
also  said  that  such  was  the  opinion  of  the  distinguished  Judge 
Catron  and  of  Lord  Coke. 

Chief  Justice  Hemphill,  in  Janes  v,  Reynolds,  2  Texas,  251, 
said:  "Theterm3  '  law  of  theland'  .  .  .  are  now  m  their  must 
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usual  acceptation  regarded  as  public  laws,  binding  upon  all 
the  members  of  the  community  under  their  circumstances,  and 
not  partial  or  private  laws."  O'Neal,  J.,  in  State  v.  Simmons, 
2  Spear,  767,  said :  '*  The  words  mean  the  common  law,  and 
the  statute  law  existing  in  the  State  at  the  time  of  the  adop- 
tion of  the  Constitution."  But  it  has  been  expressly  decided, 
that  due  process  of  law  does  not  always  mean  judicial  process. 
The  individual's  property  is  often  taken  for  taxes  without  his 
being  first  warned  and  heard,  and  it  is  nowhere  contended 
now  that  such  summary  process  is  not  due  process  of  law.  It  is 
the  fixed,  certain  process,  applicable  to  all,  and  not.  partial, 
nor  unequal.  McMillen  v.  Anderson,  95  U.  S.  37.  Mr.  Justice 
Miller  in  the  opinion  said:  "By  summary  is  not  meant 
arbitrary,  or  unequal,  or  illegal.  It  (the  collection  of  the  tax) 
must,  under  our  Constitution,  be  lawfully  done." 

But  that  does  not  mean,  nor  does  the  phrase  "  due  process 
of  law"  mean,  by  a  judicial  proceeding. 

In  Murray  v.  Hoboken  Land  Co.,  18  How.  272,  a  warrant 
of  distress  was  issued  by  the  solicitor  of  the  treasury  against 
the  collector  of  New  York,  upon  a  certificate  of  the  first 
comptroller,  that  the  collector  was  indebted  to  the  treasury. 
The  collector  had  not  been  notified  nor  heard  so  far  as  ap- 
pears. The  statute  authorizing  such  a  process  was  held  con- 
stitutional. Judge  Curtis,  on  page  276,  said  :  "  The  Consti- 
tution contains  no  description  of  those  processes  which  it  was 
intended  to  allow  or  forbid.  It  does  not  even  declare  what 
the  principles  are  to  be  applied  to  ascertain  whether  it  be  due 
process."  See,  also,  Davidson  v.  New  Orleans,  96  U.  S.  97 ; 
Walker  v.  Sauvinet,  92  Id.  90.  It  does  not  follow  that  every 
statute  is  the  "law  of  the  land,"  nor  that  every  process  author- 
ized by  a  legislature  is  '*  due  process  of  law."  It  must  not  oflFend 
against"  the  established  principles  of  private  rights  and  distri- 
butive justice."  This  statute  does  not.  It  does  not  transfer  A's 
property  to  B.  It  only  makes  A's  property  liable  to  be  taken 
for  a  debt  he,  in  common  with  others,  owes  to  6-  A  can 
save  his  property  by  paying  the  judgment  against  his  town, 
which  judgment  binds  him  and  all  the  other  inhabitants,  and 
is  a  judgment  he  and  each  of  the  others  ought  to  pay. 
Whether  he  pays  or  lets  his  property  be  sold,  he  can  recover 
full  damages  of  the  town,  and  have  the  same  final  process  for 
the  collection  of  his  debt.     In  the  end  he  only  pays  his  ratable 
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share  of  the  common  debt  The  statute  is  general,  and  is 
uniform  in  its  application,  to  every  town,  and  every  in- 
habitant It  may  not  be  in  theoretical  harmony  with  other 
methods  of  procedure,  but  it  accomplishes  its  laudable  pur- 
pose of  comi>elling  towns  to  pay  their  debts,  without  doing 
any  injustice.  Towns  really  obtain  credit  at  low  rates  of  in- 
terest upon  the  strength  of  it,  and  to  now  pronounce  it  void 
would  destroy  this  credit,  would  work  widespread  disaster 
among  those  who  have  so  confidently  invested  their  savings 
in  loans  to  towns. 

The  words  "  due  process  of  law"  in  the  fourteenth  amend- 
ment do  not  have  any  enlarged  nor  different  meaning  from 
that  heretofore  ascribed  to  them.  The  amendment  does  not 
make  Federal  law,  and  Federal  process  of  law,  the  law  of  the 
land  and  due  process  of  law  in  each  State.  Whatever  was 
due  process  of  law  in  any  State  before  the  amendment,  is  due 
process  of  law  in  that  State  since  the  amendment.  Before  the 
amendment,  the  final  determination  of  the  question  whether  a 
State  statute  was  according  to  the  law  of  the  land,  rested 
with  the  courts  of  the  State.  Since  the  amendment,  it  rests 
with  the  supreme  court  of  the  United  States.  It  is  through 
this  operation  of  the  amendment,  that  the  citizen  receives 
additional  protection  against  unequal  and  partial  laws. 

The  United  States  supreme  court  considering  and  de- 
termining such  a  question,  will  look  mainly  at  the  fundamental 
law,  and  general  jurisprudence  of  the  State.  If  the  statute  or 
process  is  found  to  be  of  ancient  origin,  to  have  been  fully 
acquiesced  in,  to  be  general  in  its  character,  and  impartial 
in  its  application,  and  interwoven  with  the  business  of  the 
people,  that  court  will  not  pronounce  against  it  because  it  is 
anomalous  or  has  not  been  adopted  elsewhere.  The  plaintiff 
cites  Rees  v.  Watertown,  19  Wall.  107,  and  Meriwether  v. 
Garrett,  102  U.  S.  472,  not  as  decisive  or  applicable  authori- 
ies,  but  for  some  general  observations  in  the  opinions  upon, 
*  due  process  of  law."  In  neither  case  was  there  a  compari- 
son of  a  State  statute  with  the  fourteenth  amendment,  and  in 
both  cases — 19  Wall.  122  and  102  U.  S.  519 — the  New  Eng- 
land method  of  enforcing  judgments  against  municipalities  is 
expressly  noticed  as  an  exception  to  the  application  of  the 
general  observations  quoted  by  plaintiff,  and  is  not  even  inci- 
dentally condemned.     Elsewhere  in  the  opinions  of  the  same 


Digitized  by 


Google 


EAMES  V,   SAVAGE.  635 

court,  this  method  has  been  alluded  to  as  actual,  existing  and 
binding  law,  and  nowhere  has  it,  even  by  implication,  been 
declared  contrary  to  the  New  England  law  of  the  land,  or 
the  fourteenth  amendment.  Riggs  v.  Johnson  County,  6 
Wall.  191  ;  Supervisor  v.  Rogers,  7  Id.  180;  Barkley  v.  Levee 
Commissioners,  93  U.  S.  265. 

The  statute  in  question  must  be  held  to  be  constitutional^ 
and  unaffected  by  the  fourteenth  amendment. 

Judgment  for  the  defendant  in  each  case. 

Peters,  C.  J.,  Walton,  Danforth,  Libbey  and  Foster^ 
JJ.,  concurred. 

Enforcement  of  Judgments  against  MuNiciPALrrv  by  Execution 
ON  Inhabitants. — In  Horner  v,  Coffey,  25  Miss.  434,  a  town  was  incor- 
porated with  the  usual  powers  of  contracting,  suing  and  being  sued,  and 
levying  taxes.  A  judgment  was  recovered  against  the  corporation,  on 
which  execution  was  returned  nulla  bona.  The  corporation  refused  ta 
levy  a  tax  to  pay  the  judgment,  and  thereupon  the  creditor  issued  another 
execution,  and  levied  upon  the  private  property  of  the  inhabitants.  The 
court  restrained  the  proceedings,  holding  that  in  the  absence  of  express 
provision  private  property  could  not  be  taken  for  corporate  debts.  The 
same  doctrines  are  held  in  Alabama.  Miller  v,  McWilliams,  50  Ala.  427. 
There  the  court  observes  :  *•  The  authority  that  contracts  the  debt  should 
attend  to  its  liquidation.  After  the  amount  of  the  liability  is  fixed  by 
judgment  against  the  corporation,  and  execution  issued  on  such  judgment 
is  returned  *  no  property  found,*  then  it  becomes  the  duty  of  the  corpo- 
rate government  to  levy  and  collect  such  a  tax  as  may  be  necessary  to  dis- 
charge the  judgment  thus  existing.  If  they  fail  to  do  this,  mandamus  is 
the  proper  remedy." 

The  following  cases  will  show  that  the  decision  in  the  principal  case  is 
well-settled  law  in  New  England  :  Beardsley  v.  Smith,  16  Conn.  368 ; 
Burs  V,  Botsford,  3  Day  (Conn.)  159;  Hawkes  v.  Kennebec,  7  Mass.  461  ; 
Chase  v,  Merrimack  Bank,  19  Pick.  (Mass.)  564 ;  Gaskill  v.  Dudley  6  Met. 
(Mass.)  546;  Riddle  v.  Proprietors  on  Merrimac  River,  7  Mass.  187; 
School  District  v.  Wood.  13  Mass.  198;  Brewer  v.  New  Gloucester,  14 
Mass.  216;  Marsy  z/.  Clark,  17  Mass.  330;  Merchants'  Bank  v.  Cook,  4  Pick. 
414 ;  Hill  V,  Boston,  122  Mass.  349;  Adams  v,  Wiscasset  Bank,  i  Me.  361  ; 
Fernald  v,  Lewis,  6  Me.  264;  Baileyville  v,  Lowell,  20  Me.  178;  Spencer 
V,  Brighton,  49  Me.  326 ;  Hayford  v,  Everett,  68  Me.  507 ;  Shurtleff  v.  Wis- 
casset, 74  Me.  130. 

In  Hill  V,  Boston,  122  Mass.  349,  the  court  observes:  "By  the  common 
law  of  Massachusetts  and  of  other  New  England  States,  derived  from  im- 
memorial usage,  the  estate  of  any  inhabitant  of  a  county,  town,  territorial 
parish  or  school  district,  is  liable  to  be  taken  on  execution  of  a  judgment 
against  the  corporation.  .  .  .  In  this  Commonwealth,  payment  of  such  a 
judgment  has  never  been  compelled  hy  mandamus  against  the  corpora- 
tion, as  m  other  parts t>f  the  United  States." 
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Town  of  Ontario 

V. 

Hill  et  al. 

(Advance  Case,  New  York.    June  ^  1885./ 

Bonds  issued  by  a  town  for  the  construction  of  a  railroad  under  an  act 
authorizing  the  same,  upon  consent  being  obtained  of  a  majority  of  the 
taxpayers,  are  void  unless  such  consent  has  actually  been  given.  The 
affidavits  of  the  assessors  certifying  that  such  consent  had  been  obtained, 
and  upon  which  the  bonds  were  authorized  to  be  issued,  are  not  conclusive 
as  against  the  town,  and  in  an  action  brought  upon  the  bonds  the  town 
may  show  that  consent  of  a  majority  of  the  taxpayers  had  not  been  given. 

But  no  action  will  lie  on  behalf  of  the  town  against  the  commissioners 
for  damages  sustained  by  the  wrongful  issuing  of  the  bonds.  The  verified 
certificate  of  the  assessors,  made  in  conformity  with  the  act,  is  a  justifica- 
tion of  and  protection  to  the  commissioners,  acting  in  good  faith,  in  issu- 
ing the  bonds. 

This  action  was  brought  against  the  defendants  to  recover 
damages  sustained  by  the  plaintiff  by  reason  of  their  official 
misconduct  as  railroad  commissioners,  in  issuing  the  bonds  of 
the  town  of  Ontario  to  the  amount  of  $85,000  in  aid  of  the 
construction  of  "  The  Lake  Ontario  Shore  Railroad,"  under 
chapter  241  of  the  Laws  of  1869.  The  defendants  were  ap- 
pointed commissioners  December  24, 1870.  In  May,  1871,  they 
subscribed  for  $85,000  of  the  stock  of  the  road  at  par,  and 
agreed  to  pay  therefor  in  the  bonds  of  the  town.  In  Septem- 
ber, 1 87 1,  they  issued  $51,000  of  the  bonds,  and  $34,000  there- 
of on  or  before  July,  1873.  Prior  to  the  commencement  of  the 
action  suits  had  been  brought  in  the  United  States  court  in 
favor  of  holders  of  bonds  issued  by  the  commissioners,  against 
the  town  of  Ontario,  and  judgment  recovered  thereon,  and 
collected  of  the  town,  which  judgments,  with  interest  thereon 
to  the  time  of  the  trial  of  this  action,  amounted  to  $17,710.05, 

The  second  section  of  the  act  of  1869  makes  it  lawful  for 
commissioners  appointed  under  the  first  section  to  borrow 
money  on  the  credit  of  the  town,  city,  or  village,  not  exceed- 
ing twenty  per  cent  of  the  assessed  valuation  of  its  property 
according  to  the  last  assessment-roll  and  to  execute  bonds 
therefor,  but  subject  to  the  condition  and  piohibition  that  no 
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debt  shall  be  contracted  or  bonds  issued,  until  the  written 
consent  "shall  first  have  been  obtained  of  persons  owriing^ 
more  than  one  half  of  the  taxable  property  assessed  and  ap- 
pearing upon  the  last  assessment-roll  of  such  town,  incorpo- 
rated village,  or  city,  and  a  majority  of  the  taxpayers  as  ap- 
pears by  such  assessment-rolls  respectively,  and  which  fact 
shall  be  proved  by  the  affidavits  of  the  assessors,  or  a  majority 
of  them,  of  such  towns,"  etc.,  and  it  is  made  the  duty  of  the 
assessors  to  make  such  affidavits.  The  section  further  pro- 
vides that  when  the  consent  shall  have  been  obtained,  the  affi- 
davit, consent  and  a  copy  of  the  assessment-roll  shall  be  filed, 
and  that  the  same  shall  be  evidence  of  the  facts  therein  con- 
tained and  certified  in  any  court  of  the  State,  and  before  any 
judge  or  justice  thereof.  Prior  to  August  30,  1870,  the  de- 
fendants, acting  as  citizens,  and  having  at  that  time  no  official 
relation  to  the  town,  procured  consents  to  the  bonding  of  the 
town  and  presented  them  on  that  day  to  the  board  of  asses- 
sors, and  the  assessors  thereupon  made  the  affidavit  provided 
for  in  section  2  of  the  act,  and  the  affidavit,  consent  and  as- 
sessment-rolls were  filed  as  provided  therein. 

In  August,  1 871,  after  the  defendants  had  been  appointed 
commissioners  and  after  they  had  subscribed  to  the  stock  of 
the  railroad,  but  before  they  had  issued  the  bonds,  an  action 
was  brought  by  two  taxpayers  of  the  town,  on  behalf  of 
themselves  and  others  against  these  defendants  as  railroad 
commissioners,  and  other  parties,  to  restrain  the  issuing  of 
the  bonds,  and  in  the  complaint  which  was  sworn  to,  it  was 
charged  that  a  sufficient  number  of  consents  had  not  been  ob- 
tained. In  September,  1871,  the  suit  was  withdrawn  as  the 
result  of  an  arrangement  between  the  plaintiffs  therein  and 
the  railroad  company  to  reduce  the  town  subscription  to  the 
stock  from  $107,000,  as  originally  contemplated,  to  $85,000. 
The  question  whether  the  requisite  number  of  consents  to  is- 
suing the  bonds  had  been  obtained  was  litigated  on  the  trial 
of  the  present  action.  It  was  substantially  conceded  that  the 
requisite  amount  of  property  was  represented  by  the  con- 
senters.  But  upon  an  analysis  being  made  of  the  contents  of 
the  assessment-roll,  and  the  consents,  and  after  a  minute 
and  careful  examination  instituted  by  witnesses,  and  after 
going  through  a  process  of  addition  and  subtraction  in  respect 
to  the  names  on  the  assessment-roll,  and  a  deduction  from  the 
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consents  of  names  improperly  there,  it  was  made  to  appear 
that  a  few  less  than  a  majority  of  the  taxpayers  had  signed 
the  consents.  The  official  misconduct  charged  in  the  com- 
plaint is,  in  substance,  that  the  commissioners  issued  the  bonds, 
knowing  that  the  majority  of  taxpayers  had  not  consented, 
and  that  they  procured  the  assessor  to  make  the  affidavit  by 
false  representations  that  the  consents  contained  such  major- 
ity. The  trial  judge  directed  a  verdict  for  the  plaintiff  for 
$17,710.35.  and  refused  to  submit  the  question  as  to  the  good 
faith  of  the  defendants.    Other  facts  appear  in  the  opinion. 

W.  F.  Cogswell  for  appellant 

Chas,  H.  Roys  for  respondent. 

Andrews,  J. — The  question  of  the  invalidity  of  town  bonds 
issued  under  circumstances  similar  to  those  in  this  case 
is  not  an  open  one  in  this  State.  The  evidence,  upon  a  care- 
ful analysis,  discloses  that,  although  the  signatures  to  the  con- 
sent exceed  in  number  one  half  of  the  names  on  the  assessment- 
roll,  nevertheless  when  they  are  sifted,  and  only  such  names 
are  counted  as  were  legally  entitled  to  be  reckoned,  there  are 
of  qualified  signers  something  less  than  a  majority  of  those 
whose  names  are  upon  the  assessment-roll  of  1869.     There 

was  a  failure,  therefore,  to  comply  with  the  funda- 
S^SS'^iSra:  mental  condition  of  the  bonding  acts,  that  a 
Tiw^or  BOKDBD  ceTtam   proportion  of  taxpayers,  as  specified  in 

the  particular  act,  should  consent  to  the  bond- 
ing before  a  debt  should  be  created  or  bonds  be  issued. 
The  act  of  1869  does  not  substitute  the  affidavit  of  the  asses- 
sors, therein  provided  for,  in  place  of  the  fact  of  consent,  or 
make  it  conclusive  evidence  of  the  performance  of  the  condi- 
tion. The  town  bonding  acts  have  usually  contained  some 
provision  for  a  verification  of  the  fact  of  consent  by  the  affi- 
davit of  assessors  or  other  persons. 

The  act,  chapter  375  of  the  Laws  of  1852,  which  came  under 
the  consideration  of  this  court  in  Starin  v.  Town  of  Genoa, 
23  N.  Y.  440,  requires  that  the  supervisor  and  commissioners 

who,  under    that   act,   were   charged    with    the 

AUTHORTTXES  AS       -  r         i  •      •  aI  ^ 

1^FT^^^%  duty  of  obtaining  the  consent,  or  some  one  or 
coS??SMv«ji!S  more  of  them,  should  make  an  affidavit,  to  be 
™*^*"*  attached  to  the  consent  and  to  be  filed,  to  the 
effect  that  the  persons  assenting  comprised  two  thirds  of  the 
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resident  taxpayers  on  the  previous  assessment-roll,  but  there 
was  no  provision  making  the  affidavit  evidence.  The  court 
held  that  in  an  action  on  this  bond  the  affidavit  was  not  com- 
petent evidence  of  the  fact  certified,  and  that  the  plaintiff  was 
bound  to  prove  affirmatively  by  competent  common-law  evi- 
dence that  the  required  number  of  taxpayers  had  consented. 

The  act  of  1869,  under  which  the  bonds  in  this  case  were 
issued,  is  broader  than  the  act  of  1852,  considered  in  the 
Starin  Case.  It  declares  that  the  fact  that  the  requisite  con- 
sent had  been  obtained,  should  be  proved  by  the  affidavit  of 
the  assessors,  and  that  the  affidavit,  consent  and  a  copy  of  the 
assessment-roll  should  be  filed,  and  they  are  made  evidence  in 
any  court,  or  before  any  judge,  of  the  facts  therein  contained. 

A  similar  provision  in  the  act,  chapter  398  of  the  Laws  of 
1866,  was  construed  by  this  court.  Cagwin  v.  Town  of  Han- 
cock, 84  N.  Y.  532.  The  action  in  that  case  was  brought 
against  the  town  to  recover  the  amount  of  interest  coupons 
on  town  bonds  issued  under  the  act,  which  the  plaintifi"  had 
purchased  for  full  value  from  a  holder  of  bonds,  who  was  also 
a  purchaser  for  value.  The  action  was  defended  on  the 
ground  that  the  requisite  number  of  taxpayers  had  not  con- 
sented to  the  bonding,  and  the  trial  court  sustained  the  de- 
fence.  The  judgnient  was  reversed  by  the  general  term  on 
the  ground  that  the  affidavit  of  the  assessor  made  in  conform- 
ity with  the  terms  of  the  act,  before  the  bonds  were  issued, 
was  conclusive  of  the  fact  therein  stated,  in  favor  of  a  bona 
fide  holder  of  the  securities.  This  court  reversed  the  judg- 
ment of  the  general  term  and  affirmed  the  judgment  of  the 
trial  court  on  the  ground  that  by  the  true  construction  of  the 
act  the  affidavit  was  made  prima  facie  evidence  only  of  the 
fact  certified,  and  that  the  defendant  was  not  precluded  there- 
by from  showing  that  in  truth  and  fact  the  requisite  consent 
had  not  been  obtained,  and  further  that  there  could  be  no  bona 
fide  holding  of  bonds  issued  without  consent  in  fact,  which 
would  preclude  the  town  from  contesting  their  validity. 

These  cases,  considered  in  connection  with  the  proof  in  this 
case,  establish  the  proposition  that  the  bonds  issued  by  the  de- 
fendants never  had  a  legal  inception,  and  were  void.  The 
town  could  have  successfully  defended  against  them  in  the 
courts  of  the  State,  and  it  would  be  no  answer  to  the  defence 
that  the  bonds  were  held  by  purchasers  for  value  without 
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actual  notice  of  the  defect  in  the  authority  of  the  commis- 
sioners. The  town  has  been  compelled  to  pay  a  portion  of 
the  bonds,  pursuant  to  judgments  obtained  in  the  courts  of  the 
United  States,  in  opposition  to  the  rule  and  principle  estab- 
lished in  the  courts  of  this  State.  But  conceding,  as  we  must 
upon  the  evidence,  that  the  bonds  were  issued  by  the  defend- 
ants without  authority,  in  the  sense  that  they  were  issued 
without  the  requisite  consent  having  in  fact  been  obtained,  so 
as  to  make  them  valid  obligations  of  the  town,  it  does  not  fol- 
low that  the  defendants,  in  issuing  the  bonds,  were  guilty  of 
official  misconduct.  The  second  section  of  the  act  of  1869  pre- 
scribes  a  rule  of  conduct  and  judgment  for  the  government  of 
the  commissioners  in  determining  the  question  whether  the 
requisite  consent  of  taxpayers,  in  number  and  in  respect  of 
property,  has  been  obtained,  so  as  to  justify  them  in  perform- 
ing the  executive  and  ministerial  act  of  executing  and  deliv- 
ering the  bonds.  They,  of  course,  are  bound  to  act  in  good 
f^ith  and  without  fraud,  but  so  acting,  the  verified  certificate 
of  the  assessors,  made  in  conformity  with  the  act,  is  a  com- 
plete justification  of  and  protection  to  them  in  issuing  the 
bonds,  whatever  the  abstract  truth  may  be,  and  whether  or  not 
the  requisite  majority  of  taxpayers  have  consented.  The  ac- 
is  incapable  of  any  other  reasonable  construction.  The  com- 
missioners are  authorized  to  issue  the  bonds  upon  the  consent 
of  the  majority  of  taxpayers,  representing  a  majority  of  the 
taxable  property  appearing  on  the  assessment-roll.  But  they 
are  not  charged  with  the  duty  of  procuring  the  consent  or  of 
ascertaining  the  fact  of  consent  by  inquiry,  or  the  examination 
of  witnesses,  or  from  a  comparison  of  the  assessment  with  the 
consent. 

The  second  section  prohibits  commissioners  from  contract 
ing  any  debt,  unless  the  specified  consent  shall  first  have  been 
obtained,  and  then  follows  the  clause,  "  and  which  fact  shall 
be  proved  by  the  affidavits  of  the  assessors,"  etc.,  thus  plainly 
making  the  affidavits  the  evidence  upon  which  the  commis- 
sioners are  to  act  in  determining  whether  the  requisite  con- 
sent has  been  given.  The  affidavit  protects  the  commissioners 
acting  in  good  faith,  because  the  legislature  manifestly  so  in- 
tended. It  does  not  protect  the  bondholders,  because  the 
assessors  and  commissioners  are  mere  agencies  to  bind  the 
town  on  the  precedent  condition  of  actual  consent,  the  per- 
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formance  of  which  purchasers  must  ascertain  at  their  peril, 
and  while  the  affidavit  of  the  assessors  and  the  act  of  the  com- 
missioners afford  some  assurance  of  the  regularity  and  validity 
of  the  proceedings,  they  are,  as  to  third  persons,  the  asser- 
tions of  special  public  agents,  which  do  not  bind  the  town. 

The  town  is  not,  however,  remediless  in  case  the  assessors, 
contrary  to  the  fact,  certify  that  the  requi-  j^^  ^^  ^^^^ 
site  consent  has  been  obtained,  or,  in  case  the  ^i^SolSu  SI 
commissioners,  acting  upon  the  certificate,  issue  "■^^^^• 
the  bonds.  The  proceedings  may  be  reviewed  on  cer- 
tiarari,  People,  ex  reL  Yawger,  v.  Allen,  52  N.  Y.  538; 
People,  ex  rel,  Haines,  v.  Smith,  45  Id.  yy2 ;  the  town  may 
bring  an  equitable  action  to  cancel  the  bonds  and  restrain 
their  transfer.  Town  of  Spring^ort  v.  Teutonia  Sav.  Bank,  75 
Id.  397 ;  s.  c,  84  Id.  403 ;  or  it  may  await  the  bringing  of  an 
action  to  enforce  the  bonds  and  defend  on  the  ground  of  their 
invalidity.  Starin  v.  Town  of  Genoa,  and  Cagwin  v.  Town 
of  Hancock,  supra. 

The  trial  court  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  judgments  recovered  and  col- 
lected of  the  town,  with  interest,  and  refused  ^^^0'/"^^ 
to  submit  the  question  of  the  good  faith  of  ''^^* 
the  defendants  to  the  jury.  We  are  of  opinion  that  this 
direction  was  erroneous.  If  there  was  any  evidence  of 
bad  faith  on  the  part  of  the  defendants  in  issuing  the  bonds, 
it  was,  to  say  the  least,  far  from  being  conclusive.  The 
defendants  testified  that  they  believed  that  the  requisite  num- 
ber of  taxpayers  had  consented,  and  issued  the  bonds  in  good 
faith,  relying  upon  the  affidavit  of  the  assessors.  It  is  claimed 
that  they  had  notice  from  the  complainant  in  the  action 
brought  by  Gales  and  others  in  1871,  that  the  majority  had 
not  consented.  It  is  true  that  this  was  charged  in  the  com- 
plaint in  that  action,  but  the  plaintiffs  discontinued  the  action 
soon  after  its  commencement  upon  a  settlement  between  the 
plaintiffs  and  the  railroad  company,  which  assumed  that 
bonds  to  some  amount  had  been  authorized,  and  the  issue  of 
consent  or  non-consent  was  not  tried.  The  defendants  were 
not  bound  to  accept  the  statement  of  the  plaintiffs  in  that 
action,  as  against  the  affidavits  of  the  assessors.  So  also  the 
fact  that  a  paper  purporting  to  be  a  revocation  of  consent  on 
the  part  of  certain  taxpayers  was,  in  1870,  served  on  one  of 
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the  persons  who  was  subsequently  appointed  a  commissioner, 
did  not  tend  to  show  fraud  on  the  part  of  the  commissioner 
in  acting  upon  the  certificate  of  the  assessors. 

The  general  course  of  adjudication  in  this  State  up  to  1873 
was  adverse  to  the  right  of  a  consenting  taxpayer  aSterward 
to  revoke  or  withdraw  his  consent  In  re  Town  of  Greene, 
38  How.  515;  People,  ex  reL  Hoag,  v.  Peck,  4  Lans.  528; 
People,  ex  rel.  Say  re,  v.  Franklin,  5  Id.  129.  The  contrary 
rule  was  first  declared  in  People,  ex  rel.  Irwin,  v.  Sawyer,  52 
N.  Y.  296,  decided  in  1873. 

The  claim  that  the  defendants  induced  the  assessors  to 
make  the  affidavit,  by  the  false  representation  that  a  majority 
had  consented,  was  controverted  on  the  trial.  The  affidavit 
was  made  before  the  defendants  had  been  appointed  commis- 
sioners, and  if  what  took  place  at  that  time  tended  to  show 
that  their  subsequent  action  as  commissioners  was  not  in  good 
faith,  it  was  a  matter  for  the  jury. 

The  same  is  true  in  respect  to  the  claim  that  the  defendants 
knew  that  the  affidavit  was  made  without  an  actual  compari- 
son by  the  assessors  of  the  consent  with  the  assessment-roll, 
and  if  this  was  known  to  them,  it  would  not  establish  that 
they  knew  the  affidavit  was  false. 

We  are  of  opinion  that  the  plaintiff  failed  to  maintain  his 
action  on  the  merits,  and  that  the  verdict  was  improperly 
directed.  This  conclusion  renders  it  unnecessary  to  consider 
the  other  questions  in  the  case. 

The  order  of  the  general  term  should  be  affirmed,  and  judg* 
ment  absolute  entered  for  the  defendants  on  the  stipulation. 

All  concur. 


Morse 

V. 

City  of  Worcester. 

(Advance  Case,  Massachusetts,    June  29,  1885.) 

When  the  legblature  authorizes  a  city  or  town  to  construct  sewers,  or  to 
use  a  natural  stream  as  a  sewer,  it  is  not  to  be  assumed  that  it  intends  that 
it  may  be  done  in  such  a  way  as  to  create  a  nuisance,  unless  this  is  the  nec- 
essary result  of  the  powers  granted ;  and  if  it  is  practicable  to  do  the  work 
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authorized  without  creating  a  nuisance,  it  is  to  be  presumed  that  the  leg- 
islature intended  it  should  be  done  so.  This,  however,  does  not  im- 
ply the  duty  of  the  city  to  adopt  an  extensive  S5rstem  of  purification  inde- 
pendent of  the  construction  of  the  sewers,  or  require  the  taking  of  large 
tracts  of  land  not  authorized  by  statute  for  that  purpose. 

Bill  in  equity  praying  that  the  defendant  may  be  required 
to  abate  a  nuisance,  caused  by  the  emptying  its  sewers  into 
Mill  brook,  and  adopt  reasonable  and  proper  precautions  and 
methods  for  the  purification  of  the  waters  discharged  from 
Mill  brook  ipto  Blackstone  river.  The  defendant  demurred 
to  the  bill.  The  case  was  heard  by  a  single  justice  and  re- 
served for  the  consideration  of  the  full  court  upon  the  bill  and 
demurrer. 

R.  M.  Morse^  Jr,y  and  /.  Hopkins  for  plaintiff. 
E,  R.  Hoar  and  F.  P.  Goulding  for  defendant. 

Morton,  C.  J. — The  statute  of  1867,  chap.  106,  authorized 
the  city  of  Worcester  to  fix  the  boundaries  of  several  brooks, 
named  therein,  one  of  which  is  Mill  brook,  an  actual  stream 
emptying  into  the  Blackstone  river,  and  to  alter,  change, 
widen,  straighten,  and  deepen  the  channels  of  said  brooks  and 
remove  obstructions  therefrom,  and  to  use  and  appropriate 
such  brooks,  cover  them,  frame,  and  inclose  them,  pacts. 

in  retaining  walls,  so  far  as  they  shall  adjudge  necessary  for 
purposes  of  sewerage,  drainage,  and  the  public  health.  The 
bill  alleges  that  the  city,  acting  under  this  statute,  has 
changed,  widened,  and  deepened  the  channel  of  Mill  brook 
and  now  uses  it  for  the  purpose  of  the  sewerage  and  drainage 
of  the  city,  having  constructed  a  great  number  of  sewers  and 
drains  emptying  into  it ;  that  the  whole  sewage  of  the  city  is 
discharged  into  it  and  through  it  into  the  Blackstone  river ; 
that  a  nuisance  is  thereby  created,  by  which  the  plaintiff,  who 
is  the  owner  of  a  mill-site  on  the  Blackstone  river,  is  greatly 
injured ;  that  the  city  could  and  should  have  so  constructed 
said  sewers  and  drains,  and  should  have  so  properly  purified 
the  sewage  passing  through  them,  as  not  to  create  a  nui- 
sance ;  and  that  it  **  carelessly,  negligently,  and  unnecessarily 
so  constructed  said  sewers  and  drains,  and  carelessly,  negli- 
gently, and  unnecessarily  so  destroyed  the  waters  therefrom, 
and  so  negligently  omitted  to  take  reasonable  and  proper  pre* 


Digitized  by 


Google 


644  MORSE  V.  CITY  OF  WORCESTER. 

cautions  an(l  methods  in  the  construction  of  said  sewers  and 
drains  and  purification  of  said  waters/' that  the  nuisance  com- 
plained of  is  created. 

The  defendant  demurs  to  the  bill  and,  therefore,  for  the 
purposes  of  this  hearing,  we  must  take  all  the  facts  alleged  to 
be  true.  The  question  of  the  rights  and  duties  of  the  city  in 
the  use  of  Mill  brook  as  a  sewer  has  been  before  this  court  in 
several  previous  cases.  Merrifield  v.  Worcester,  no  Mass* 
216;  Washburn  &  Moen  Manufacturing  Co.  v.  Worcester, 
116  Id.  458. 

When  the  legislature  authorized  a  city  or  town  to  construct 
sewers,  or  to  use  a  natural  stream  as  a  sewer,  it  is  not  to  be 
assumed  that  it  intends  to  authorize  the  city  or  town  so  to 
8XWKK8  TO  n  construct  its  sewers,  or  so  to  use  the  stream,  as  to 
5SSLicSr™°'"  create  a  nuisance,  unless  this  is  the  necessary  re- 
sult of  the  powers  granted.  On  the  contrary,  if  it  is  practi- 
cable to  do  the  work  authorized  without  creating  a  nuisance, 
it  is  to  be  presugied  that  the  legislature  intended  that  it 
should  be  so  done.  This  principle  has  been  recognized  and 
applied  in  many  cases.  Haskell  v.  New  Bedford,  108  Mass. 
208 ;  Bray  ton  v.  Fall  River,  113  Id.  218  ;  Boston  Rolling  Mills 
V.  Cambridge,  117  Id.  396;  Stainton  v.  Metropolitan  Board 
of  Works,  23  Beav.  225  ;  Mersey  Docks  Trustees  v.  Gibbs^ 
L.  R.,  I  H.  of  L.  93 ;  Atty.-Gen.  v.  Colney  Hatch  Lunatic 
Asylum,  L.  R.,  4  Ch.  147 ;  Atty.-Gen.  v.  Leeds  Corporation, 
L.  R.,  5  Ch.  583. 

The  English  cases  we  have  cited  were  decided  under  stat- 
utes differing  from  ours,  but  they  are  instructive  for  their 
statements  and  discussions  of  the  general  principles  applying 
in  such  cases,  irrespective  of  the  particular  provisions  of  their 
statutes.  In  the  case  at  bar,  the  legislature  authorized  the 
city  of  Worcester  to  use  Mill  brook  as  a  sewer ;  by  necessary 
implication  the  statute  authorized  it  to  empty  its  sewage  into 
Blackstone  river,  but  we  cannot  presume  that  it  was  the  in- 
tention of  the  legislature  to  exempt  the  city  from  the  obliga- 
tion  to  use  due  care  in  the  construction  and  management  of 
its  works,  so  as  not  to  cause  any  unnecessary,  injurious  con- 
sequences  to  the  rights  of  others.  If  it  is  practicable  to  use 
any  methods  of  constructing  the  sewer,  and,  as  a  part  of  the 
construction,  of  purifying  the  sewer  at  its  mouth,  at  an  ex- 
pense which  is  reasonable,  having  regard  to  the  nature  of  the 
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work  and  the  magnitude  and  importance  of  the  interests  in- 
volved, it  is  the  duty  of  the  city  to  adopt  such  methods.  The 
bill  alleges  negligence  in  constructing  the  sewer  and  in  fail- 
ing to  use  reasonable  caution  to  purify  the  sewage.  Negli- 
gence  in  this,  as  in  most  other  cases,  is  largely  a  question  of 
degree.  If  the  plaintiflf  shows  that  in  constructing  the  sewer, 
or  in  adapting  the  brook  to  its  use  as  a  sewer,  the  defendant 
did  the  work  in  an  improper  manner,  his  bill  can  be  main- 
tained. So,  if  he  proves  that  the  defendant,  in  constructing 
the  sewer,  could  have  adopted,  at  an  expense  which  is  rea- 
sonable, a  system  of  cesspools,  or  some  other  methods  of 
purification,  at  the  mouth  of  the  brook,  it  may  be  that  his 
bill  can  be  maintained.  We  cannot  say,  in  advance,  that 
some  such  methods  may  not  be  practicable  and  within  the 
duty  of  the  defendant,  to  use  reasonable  precautions,  in  doing 
the  work  authorized  by  the  statute,  to  prevent  a  nuisance. 
The  allegations  of  the  bill  are  so  broad  that  the  demurrer 
cannot  be  sustained.  The  question  whether,  upon  the  exist- 
ing facts  and  conditions,  the  defendant  has  been  guilty  of  any 
negligence,  cannot  be  determined  until  such  facts  are  devel- 
oped by  the  evidence  at  the  hearing.  This  is  all  that  is  nec- 
essary for  the  decision  of  this  case. 

But  to  prevent  misunderstanding  we  add,  that,  if  the  only 
mode  of  preventing  the  pollution  of  the  river  is  found  to  be 
by  the  adoption  of  an  extensive  system  of  purification,  inde- 
pendent of  the  construction  of  the  sewer,  requiring:  authority  to 

*,^-,  --  riT  f  CONVEBT  brook 

the  takmg  of  large  tracts  of  land,  we  must  not  be  JSJnc^.^^f. 
understood  as  implying  that  it  is  within  the  duty  ««t^«^- 
or  the  power  of  the  defendant  to  do  this.  The  power  to  con- 
vert the  brook  into  a  sewer  carries,  by  implication,  the  power 
to  expend  money  for  any  plan  of  work  which  is  an  incident 
or  part  of  the  main  work  authorized  by  the  statute ;  but  it 
would  seem  that  the  statute  does  not  give  the  defendant 
power  to  take  lands  or  expend  money  for  an  independent 
system  of  sewage  purification.  If  such  system  is  rendered 
necessary  by  the  construction  of  the  sewer,  the  remedy  must 
be  sought  from  the  legislature,  which  can  best  adjust  and 
settle  the  conflicting  rights  aud  interests  of  the  public  and 
the  riparian  owners  upon  the  river.  The  bill  further  alleges, 
as  an  independent  ground  of  relief,  that  the  defendant  has, 
within  six  years  past,  changed  the  outlet  or  mouth  of  Mill 
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river,  so  that  it  empties  into  the  river  at  a  point  much  nearer 
the  plaintiflF's  mill  than  the  original  mouth  was.  We  are  of 
opinion  that  this  was  within  the  power  given  by  the  statute 
to  alter  and  change  the  channels  of  the  brooks.  This  power 
embraced  the  whole  brook,  and  gave  the  right  to  make  a 
change  in  its  mouth  as  well  as  in  any  other  part  of  the 
brook.  Woodward  v.  Worcester,  121  Mass.  245.  There  are 
no  allegations  to  show  that  the  city,  before  doing  this,  had 
exhausted  its  powers  under  the  statute,  or  that  for  any  reason 
the  act  was  illegal. 
Demurrer  overiruled. 


City  of  Atchison  et  al.  v.  State  ex  rel.  Tufts. 

DiLGERT  et  al.  V.  Same. 

Atchison  Nat.  Bank  v.  Same. 

{Advance  Case,  Kansas,    November  7,  1885.) 

Where  a  city,  without  authority  of  law,  caused  a  tax  to  be  levied  and 
extended  upon  the  tax-roll  for  the  purpose  of  creating  a  fund  with  which 
to  pay  certain  bonds  theretofore  issued  and  delivered  in  payment  of 
bridges  that  had  been  built  therein,  and  after  the  tax- roll  had  come  to  the 
hands  of  the  county  treasurer  for  the  collection  of  the  taxes,  a  number  of 
the  taxpayers  of  the  city  voluntarily  paid  the  illegal  tax  thus  levied.  Held, 
that  the  public  has  no  such  interest  in  the  money  thus  paid  as  will  au- 
thorize the  State  to  interfere  and  to  maintain  an  action  in  the  name  of 
the  State,  enjoining  the  treasurer  from  paying  out  the  money  so  received 
by  him,  and  from  disbursing  it  in*  accordance  with  the  will  of  those  who 
paid  the  same. 

Error  from  Atchison  county. 

Action  for  injunction  brought  in  the  district  court  of  At- 
chison county  on  December  31,  1884,  ^^  the  name  of  the 
State  of  Kansas,  on  the  relation  of  James  F.  Tufts,  acting 
county  attorney  of  Atchison  county,  Kansas,  against  the  city 
ot  Atchison,  Charles  J.  Drury,  as  city  treasurer  of  the  city 
of  Atchison,  Dilgert  &  Wagner,  John  Peterson,  James  A. 
Loper,  county  treasurer  of  Atchison  county,  Kansas,  and  the 
Atchison  National  Bank.  Demurrer  sustained.  Exceptions, 
and  petition  in  error.  The  opinion  sufficiently  shows  the 
facts. 
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Everest  &  Waggener  and  Smith  &  Solomon  for  plaintiffs  in 
error. 

Coates  &  Bird  for  defendant  in  error. 

Johnston,  J. — On  April  24,  1884,  the  city  council  of  the 
city  of  Atchison  enacted  an  ordinance  appropriating  $25,000 
with  which  to  build  certain  bridges  in  the  city,  and  as  there 
was  no  money  in  the  treasury  for  that  purpose,  it  was  therein 
provided  that  the  proposition  of  issuing  the  bonds  facts. 

of  the  city  in  the  amount  of  $25,000,  to  be  used  in  payment  of 
the  bridges,  and  the  levy  of  a  special  tax  to  pay  such  bonds, 
should  be  submitted  to  the  qualified  voters  of  the  city  for 
their  ratification  or  rejection.  In  accordance  with  the  pro- 
visions of  the  ordinance,  the  election  was  held  on  the  four- 
teenth day  of  May,  1884,  arid  upon  the  canvass  of  the  vote  by 
the  proper  authorities  it  was  found  and  declared  that  the 
proposition  had  been  carried.  The  city  then  entered  into 
contracts  with  the  defendants  Dilgert  &  Wagner  and  John 
Peterson  for  the  construction  of  the  bridges,  and  issued  and 
delivered  the  bonds  that  had  been  voted  in  payment  there- 
for. Afterwards  the  city  levied,  and  caused  to  be  extended 
upon  the  tax-roll  a  special  tax  of  eight  mills  on  the  dollar  of 
the  taxable  property  of  the  city,  for  the  purpose  of  paying  the 
bridge  bonds.  The  county  treasurer  obtained  the  possession 
of  the  tax-roll  and  proceeded  to  collect  this  tax,  and  had  col- 
lected a  considerable  amount  thereof,  when,  on  December  31, 
1884,  this  action  was  brought  in  the  name  of  the  State  of 
Kansas  by  the  acting  county  attorney  of  Atchison  county. 
It  was  alleged  by  the  plaintiff  that  the  bonds  issued  for  the 
building  of  the  bridges  were  for  many  reasons  unauthorized 
by  law,  and  that  the  tax  levied  for  the  payment  of  the  bonds 
was  illegal  and  void  ;  and  the  plaintiff  prayed  the  court  to  en- 
join the  disbursement  of  the  money  collected,  or  to  be  col- 
lected, upon  such  levy.  To  this  extent  a  temporary  injunc- 
tion was  granted,  and  upon  the  exceptions  to  the  refusal  of 
the  court  to  vacate  the  temporary  injunction,  and  to  the  rul- 
ing of  the  court  upon  the  demurrers  to  plaintiff's  petition 
filed  by  defendants,  they  come  here  by  their  several  petitions 
in  error,  and  raise  the  question  that  the  State  of  Kansas  has 
no  special  interest  in  the  subject-matter  of  the  controversy, 
and  therefore  cannot  maintain  this  action. 
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In  the  determination  of  this  question  we  must  assume  the 
truth  of  all  proper  allegations  in  plaintiflTs  petition,  and  for 
the  purposes  of  this  case  we  will  assume,  but  not  decide,  that 
the  tax  in  question,  a  portion  of  which  has  been  collected,  is 
excessive,  illegal,  and  void.  It  is  to  be  noticed  that  the  con- 
tention in  the  case  is  in  regard  to  the  disposition  of  the 
money  arising  from  the  alleged  illegal  levy.  The  plaintiff 
does  not  seek  to  stay  the  hand  of  any  of  the  officers  in  the 
further  collection  of  the  tax,  but  only  asked  what  the  district 
court  granted,  namely:  that  the  defendants  be  "enjoined 
from  demanding  payment  of,  or  receiving,  taxes  heretofore 
collected,  or  that  may  be  hereafter  collected,  on  account  of 
said  levy  of  taxes  for  special  bridge  fund,  the  same  being  a 
tax  of  eight  mills  on  the  dollar,  for  the  year  1884,  and  en- 
joined from  paying  out  any  of  the  money  by  them  here- 
after received  on  tax  levy  of  the  city  of  Atchison  of  what  is 
known  as  the  *  special  bridge  fund  tax/  "  Conceding,  then, 
that  the  tax  is  illegal,  what  interest  has  the  State  of  Kansas 
in  the  controversy  ?  If  private  rights  and  private  interests 
only  are  involved,  then  the  State  cannot  maintain  the  action. 
It  can  only  be  brought  by  the  party  who  is  beneficially  or 
sSS^w  FUKD8  specially  interested  in  the  subject-matter.  This  is 
SS^J^taxm"  not  a  case  to  prevent  a  corporation  or  its  officers 
from  violating  the  law,  or  from  abusing  the  powers  conferred 
upon  it  by  the  law.  The  bonds  alleged  to  be  unauthorized 
and  illegal  have  long  since  been  executed  and  delivered.  The 
bridges,  for  the  payment  of  which  the  bonds  were  issued, 
have  been  built  and  paid  for  by  the  city.  The  levy  of  taxes 
said  to  be  illegal  has  been  made  and  extended  upon  the  tax- 
roll,  and,  so  far  as  the  city  is  concerned,  it  has  consummated 
what  are  alleged  to  be  illegal  and  unauthorized  acts.  It 
seems  to  us  that  the  community  at  large  had  no  special 
interest  in  the  relief  prayed  for,  and  was  not  concerned  as  to 
the  disposition  of  the  fund  which  certain  individuals  had  vol- 
untarily paid  in  to  be  applied  in  payment  of  these  bonds. 
There  is  a  striking  analogy  between  this  case  and  that  of 
State  V.  McLaughlin,  15  Kan.  228.  There  certain  bonds  al- 
leged to  be  illegal  had  been  issued  by  a  school  district,  and  a 
levy  had  been  made  to  pay  them  off,  and  the  proceedings  had 
advanced  so  far  that  the  county  treasurer  had  possession  of 
the  tax-roll  and  was  proceeding  to  collect,  with  the  other 
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taxes,  the  tax  for  the  payment  of  the  bonds,  when  the  State 
interfered,  upon  the  relation  of  the  attorney-general,  and 
asked  that  the  county  treasurer  be  enjoined  from  taking  any 
further  proceedings  in  the  collection  of  that  tax.  In  speak- 
ing of  the  right  of  the  "State  to  sue,  the  court  remarked  that — 

"  It  is  obvious  that  this  interference  on  the  part  of  the  State 
is  unnecessary  for  the  protection  of  any  rights.  It  is  not  a 
case  where,  but  for  the  intervention  of  the  State,  an  irremedi- 
able wrong  would  be  perpetrated.  Conceding  the  bonds  to 
be  void,  each  and  every  taxpayer  has  ample  protection  by 
an  action  of  injunction.  Nor  is  a  multiplicity  of  suits  neces- 
sary. The  tax,  as  a  tax  being  illegal,  all  the  taxpayers  may 
unite  in  a  single,  action.  Hudson  v.  Commissioners  Atchison 
Co.,  12  Kan.  140.  It  is  apparent,  too,  that  no  action  of  the 
corporation,  the  school  district,  is  sought  to  be  prevented. 
...  It  is  obvious  that  the  State,  as  a  State,  has  no  direct  in- 
terest in  this  controversy,  any  more  than  a  controversy  be- 
tween individuals.  The  payment  of  these  bonds  may  be 
illegal,  but  their  payment  works  no  greater  wrong  to  the 
State  than  the  payment  by  a  single  individual  of  an  illegal 
debt.  The  single  individual  may,  if  he  chooses,  by  appealing 
to  the  ordinary  proceedings  of  the  law,  protect  himself 
against  such  illegal  payment.    So  may  the  many  taxpayers." 

Here  the  complaint  is  not  made  by  the  city  nor  by  the  tax- 
payers. Probably  for  the  purpose  of  showing  an  interest  in 
the  public,  the  plaintiff  alleges  that  some  of  the  taxpayers  are 
in  doubt  about  the  legality  of  the  tax,  and  are  questioning 
and  refusing  to  pay  the  same.  If  this  be  true,  and  they  desire 
to  prevent  its  collection,  their  remedy  is  ample  and  complete, 
as  shown  by  the  decision  in  State  v.  McLaughlin,  supra.  A 
taxpayer,  or  many  taxpayers  united,  may  maintain  such  an 
action.  In  such  a  case  the  action  would  be  between  parties 
actually  and  specially  interested.  A  multiplicity  of  suits 
could  thereby  be  avoided,  and  the  exact  questions  sought  to 
be  raised  in  this  case  could  be  fully  determined.  The  point 
made  that  the  county  may  be  embarrassed  by  reason  of  the 
objection  to  the  tax,  and  the  failure  of  the  taxpayers  to  pay 
the  same,  and  the  probable  lack  of  bidders  at  the  tax-sale 
thereafter  to  be  held,  is  without  force  in  this  proceeding.  It 
appears  that  the  special  bridge  fund  tax  is  separate  and  dis- 
tinct from  all  other  levies,  and  the  taxpayer  can  therefore 
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distinguish,  if  he  chooses,  the  legal  from  the  illegal  tax.  But, 
more  than  that,  the  plaintiflF  does  not  desire,  or  at  least  is  not 
asking,  to  restrain  further  proceedings  in  the  collection  of 
the  tax.  In  fact,  by  the  petition  of  the  plaintiff,  it  is  assumed 
and  evidently  intended  that  the  county  treasurer  shall  con- 
tinue to  collect  the  tax,  and  shall  sell  the  property,  if  neces- 
sary to  accomplish  that  end.  He  asks  that  the  county  treas- 
urer shall  hold  and  not  pay  out  the  money  hereafter  collected 
under  such  levy.  As  heretofore  stated,  the  real  controversy 
in  the  case  is  in  regard  to  the  disposition  of  the  money  which 
parties  have  voluntarily  paid  or  may  pay  to  the  county  treas- 
urer for  a  specific  purpose.  It  is  true  that  the  plaintiff,  in 
connection  with  the  prayer  to  restrain  the  disbursement  of 
the  money,  ask^  that  the  bonds  be  declared  void ;  but  it  is 
admitted  that  they  have  been  already  issued  and  delivered, 
and  it  is  conceded  that  there  is  authority  in  the  city  to  issue 
bridge  bonds,  and  while  the  bonds  may  not  have  been  issued 
in  conformity  with  such  authority,  yet  it  does  not  appear 
from  the  allegations  of  the  petition  that  they  are  void  in  the 
hands  of  those  holding  them.  This  question,  like  the  others, 
can  be  determined  in  an  action  between  parties  interested. 
However,  this  was  not  the  real  object  of  the  proceeding,  but, 
as  stated  in  the  argument  of  the  plaintiff  in  this  court,  it  is  an 
action  to  prevent  the  illegal  payment  of  money,  and  was  not 
brought  to  prevent  the  collection  of  the  taxes.  The  plaintiff 
argues  the  case  upon  the  theory  that  the  money  in  contro- 
versy is  a  public  fund,  and  therefore  its  application  is  a  mat- 
ter of  public  concern ;  but  if  the  levy  was  made  without 
authority  of  law,  as  the  plaintiff  alleges,  the  money  which  the 
taxpayers  choose  to  pay  thereunder  does  not  constitute  pub- 
lic revenue.  Under  that  theory  there  was  no  legal  obligation 
resting  upon  the  taxpayers  to  pay  the  money,  and  that  which 
they  did  pay  does  not  constitute  a  public  fund  in  which  the 
community  at  large  has  any  interest.  Its  disposition  is  a 
matter  of  private  interest  between  the  holder  of  the  bonds 
and  the  taxpayers  of  the  city.  So  that  in  no  view  which  can 
be  taken  of  the  case  can  we  say  that  there  is  such  a  public 
interest  as  will  authorize  the  State  to  interfere  or  to  maintain 
the  action.  State  v,  McLaughlin,  supra;  Ewing  v.  Board 
Ed.  Jefferson  City,  72  Mo.  436  ;  Attorney-General  v.  Salem, 
103   Mass.  138;    People  v,  Clark,  53  Barb.  171;    Attorney- 


Digitized  by 


Google 


CITY  OF  ATCHISON  ct  al.  V.  STATE  ex  reL  TUFTS.      651 

General  v.  Burrell,  31  Mich.  25  ;  People  v.  Booth,  32  N.  Y. 

397. 

Indeed,  it  would  seem  from  the  showing  made  by  the  plain- 
tiff that  even  the  taxpayers  could  not  maintain  an  action  to 
recover  from  the  county  treasurer  the  money  reoove»t  or 
which  they  have  paid.  It  appears  to  have  been  a  JiJ^YPilSf'™' 
free  and  voluntary  act  upon  their  part,  and  it  has  been  settled 
by  the  repeated  decisions  of  this  court  that  money  thus  vol- 
untarily paid  cannot  be  recovered  back  by  the  individual 
paying  the  same.  Phillips  v,  Jefferson  Co.  5  Kan.  412 ; 
Wabaunsee  Co.  v.  Walker,  8.  Kan  431 ;  Kansas  Pac.  Ry.  Co. 
V.  Commissioners  Wyandotte  Co.,  16  Kan.  587;  Sapp  v.  Com- 
missioners Brown  Co.,  20  Kan.  243 ;  Thimes  v.  Stumpff,  33 
Kan. . 

If  the  action  brought  by  the  plaintiff  could  be  maintained, 
the  peculiar  dilemma  is  presented  of  inferentially  authorizing 
the  defendant  James  A.  Loper  to  receive  all  moneys  which 
persons  choose  to  pay  on  account  of  the  bridge  bonds,  and  after 
its  receipt  to  lock  the  same  up  in  his  hands  so  that  it  cannot 
be  applied  in  payment  of  the  bonds,  as  intended  by  those  who 
contributed  it,  and  cannot  be  applied  or  paid  out  by  him  on 
any  account  nor  for  any  purpose.  The  citizens  of  Atchison 
may,  if  they  see  fit,  absolutely  donate  their  money  to  the 
city  or  to  any  individual,  and  no  reason  is  seen  why  they 
cannot,  if  they  desire  to  do  so,  contribute  their  money  to  be 
applied  upon  the  bonds  issued  in  payment  of  the  bridges  that 
have  been  constructed  in  the  city.  It  would  seem  in  such  a 
case  that  the  defendant  Loper  would  be  regarded  as  a  trustee 
for  the  individuals  payihg  the  same,  and  it  would  therefore 
be  his  duty  to  apply  the  money  so  received  in  accordance 
with  the  will  of  those  for  whom  he  was  acting.  However 
that  may  be,  we  are  satisfied  that  the  public  has  no  such 
interest  in  the  controversy  as  will  authorize  the  plaintiff,  to 
maintain  this  action  ;  and  therefore  the  judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

All  the  justices  concurring. 
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Town  of  Burlington 

V. 
SCHWARZMAN. 

(52  Connecticut,  181.) 

Where  a  public  way  is  obstructed  by  a  fence  set  across  the  travelled 
path,  though  easily  removable,  and  a  continuance  of  such  obstruction  is 
threatened,  an  injunction  will  lie  against  the  party  making  the  ob- 
struction. 

The  liability  of  a  town  for  an  injury  received  by  a  traveller  from  such 
obstruction  gives  it  a  sufficient  interest  to  make  ft  a  proper  party  to  bring 
a  suit  for  the  injunction. 

Suit  for  an  injunction  against  the  obstruction  of  a  high- 
way. Facts  found  and  injunction  granted.  Appeal  by  de- 
fendants.   The  opinion  states  the  facts. 

W.  IV.  Perry  for  appellant. 

E.  Johnson  and  5.  O.  Prentice  for  appellees. 

LoOMis,  J. — This  is  an  appeal  from  a  judgment  of  the 
Court  of  Common  Pleas  restraining  the  defendant,  by  in- 
junction, from  fencing  in  and  obstructing  a  public  highway. 

The  first  ground  of  appeal  is  that  the  town  is  not  the 
proper  party  plaintiflF.  It  is  contended  that  highways  are 
TO^wjow*?^  mere  public  easements  which  belong  to  the  general 
^^  n  moH.  rather  than  the  local  public,  and,  therefore,  that 
the  town,  as  such,  has  no  interest  sufficient  to  maintain  the 
suit.  The  defendant  fortifies  this  position,  by  the  following 
citation  from  High  on  Injunctions,  §  756 :  "  The  simplest  and 
most  generally  accepted  test  in  determining  whether  one  is 
a  proper  party  complainant  to  a  bill  for  an  injunction  is 
whether  he  possesses  a  legal  or  equitable  interest  in  the  sub- 
ject-matter of  the  controversy."  This  would  seem  to  be  in 
point,  but  it  would  have  more  weight  as  applicable  to  the 
case  at  bar,  were  it  not  that  the  section  immediately  preced- 
ing in  the  same  treatise  says :  "  The  corporate  authorities  of 
a  town  are  proper  parties  to  enjoin  a  public  nuisance.  Thus, 
the  erection  of  building^  upon  a  public  square  which  has 
been  dedicated  as  such  to  the  use  of  the  inhabitants  of  a 
town  constitutes  a  public  nuisance  which  may  be  enjoined 
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by  the  corporate  authorities/'  It  is  obvious  that  the  test 
mentioned  was  never  intended  for  universal  application.  It 
needs,  at  least,  this  qualification,  that  where  the  threatened 
act  is  one  involving  corporate  responsibility,  the  town  so 
responsible  may  resort  to  this  preventive  remedy  by  in- 
junction, upon  the  same  principle  as  if  the  legal  or  equitable 
title  to  the  subject-matter  was  in  the  town  ;  or,  perhaps,  the 
rule  g^ven  by  the  learned  author  needs  no  other  qualification 
than  such  a  liberal  construction  of  the  terms  "  legal  or  equita- 
ble interest "  as  would  include  corporate  responsibility. 

But  the  defendant  also  applies  to  the  case  another  test, 
which,  he  argues,  is  fatal  to  the  plaintiff*s  right  to  bring  the 
suit.  This  is  found  in  section  783  of  Wood  on  ^^^/liw^i 
Nuisances.  It  is  there  stated  that  "  unless  the  neSwsSSt  ^to 
party  injuriously  affected  cpuld  maintain  an  action  bill  for  wjumo- 
at  law,  he  cannot  maintain  a  bill  for  an  injunction."  This 
cannot  be  necessarily  the  case,  for  the  jurisdiction  of  a  court 
of  equity  is  far  more  extensive  than  that  of  a  court  of  law* 
It  is  the  very  fact  that  a  court  of  law  cannot  afford  ample  re- 
dress for  all  injuries,  or  even  any  redress  for  some,  that  called 
courts  of  equity  into  existence ;  hence,  when  a  right  is  vio- 
lated, even  though  it  is  a  merely  equitable  right,  which  a 
court  of  law  could  not  redress,  equity  will  interfere. 

Our  conclusion  is  that  the  liability  of  the  town  to  pay 
damages  in  case  a  person  is  injured  by  the  obstruction  is  a 
sufficient  interest  to  dnable  it  to  appear  as  plaintiff"  NmaANCB-iH- 
in  a  complaint  in  equity  to  prevent  the  threatened  ^""restoftowk 
obstruction ;  and  if  this  position  needs  further  confirmation 
it  may  be  found  in  the  cases  of  City  of  New  Haven  v.  Sar- 
gent, 38  Conn.  50;  Derby  v.  Ailing,  40  Conn.  410;  Trus- 
tees of  Watertown  v.  Cowen,  4  Paige,  510 ;  and  Mayor,  etc., 
of  London  v.  Bolt,  5  Ves.  129. 

2.  The  defendant's  next  claim  is  that  if  the  plaintiff  is  the 
proper  party  no  case  is  shown  for  equitable  relief.  The  facts 
upon  which  the  claim  is  based  are  the  temporary  temporary,  re- 
character  of  the  obstruction,  the  fact  that  it  might  ^SS?l?Li„.°' 
have  been  removed  easily,  even  by  a  traveller,  and  J^*^''^*- 
that  a  public  prosecution  might  have  been  instituted  or  a 
civil  action  brought  by  one  injured  against  the  defendant. 

The  defendant  cites  in  support  of  the  proposition  Bun- 
nell's Appeal,  69  Penn.  St.  62.     It  is  said   in  the  opinion 
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"  that  where  a  mere  wall  of  stone  and  timber  was  built  across 
the  road — a  mere  barricade  temporary  in  character  and 
easily  and  inexpensively  removed — a  remedy  by  injunction 
should  be  refused."  This  isolated  passage  comes  fully  up  to 
the  claim  made  in  this  case,  but  the  actual  decision  falls  far 
short  of  it;  which  was,  not  that  an  injunction  should  be 
permanently  refused,  but  only  temporarily,  till  after  a  trial 
at  law  ;  for  the  opinion  proceeds  immediately  to  say,  "  This 
is  not  the  ordinary  case,  which  was  evidently  in  the  mind  of 
the  learned  judge  "  (referring  to  the  court  below  that  had 
granted  the  injunction),  "of  an  old  and  long-known  road. 
.  .  .  But  here  the  facts  that  the  road  was  never  opened 
throughout  its  entire  length,  .  .  .  that  the  surveys  lately  made 
had  no  reliable  beginning  or  ending  point,  and  that  the  route 
has  been  disputed  many  years,  are  all  reasons  to  lead  a  chan- 
cellor to  doubt,  and  to  send  the  case  to  a  jury ;  while  the  ob- 
struction complained  of  is  but  an  unimportant  barricade  made 
to  contest  the  right,  and  not  a  permanent  or  valuable  erec- 
tion or  likely  to  produce  irreparable  injury."  All  these 
elements  of  doubt  rendered  it  very  proper  to  send  the  case 
to  a  jury  for  trial  before  determining  the  question  as  to  an 
injunction. 

It  is  quite  possible  that  the  Pennsylvania  courts  would  go 
to  the  length  indicated  in  the  passage  from  the  opinion  relied 
upon  by  the  defendant,  for  it  must  be  conceded  that  there  is 
considerable  contrariety  of  decision  in  regard  to  the  nature 
of  the  threatened  act  or  exigency  which  will  constitute  such 
an  irreparable  injury  as  to  justify  the  remedy  by  injunction. 
But  as  this  branch  of  equity  has  been  administered  in  this 
State,  we  cannot  doubt  that  the  facts  of  the  case  at  bar  lay  an 
adequate  foundation  for  an  injunction. 

Were  the  way  merely  a  private  one^  thus  wrongfully  ob- 
structed and  threatened,  we  think  our  courts  would  not 
hesitate  to  enforce  the  remedy  upon  the  ground  of  prevent- 
ing a  recurring  grievance  and  a  multiplicity  of  suits.  But 
its  being  a  public  way  and  the  act  a  public  nuisance  makes 
the  case,  in  our  judgment,  vastly  stronger;  many  people  are 
exposed  to  great  annoyance  and  injury  and  may  have  occa- 
sion to  bring  many  suits.  Moreover,  the  act  complained  of 
is  one  that  denies  the  existence  and  defeats  all  the  purposes 
of  a  public  highway.     Consequently  the  injury  to  the  high- 
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way  as  such  may  well  be  terrtied  irreparable.  All  remedies 
other  than  by  injunction  would  be  tardy,  uncertain,  and  im- 
perfect; that  would  be  speedy,  complete,  and  every  way 
effective.  As  to  the  remedy  by  injunction,  we  like  the  rea- 
soning of  Breese,  C.  J.,  in  giving  the  opinion  of  the  court  in 
Craig  V.  The  People,  47  III.  496;  although  it  refers  to  a  more 
important  highway  than  the  one  now  in  question,  yet  the  un- 
derlying principle  as  to  the  nature  of  the  remedy  would  be 
the  same  in  both  cases.  The  judge  says:  "It  is  true  an 
action  at  law  would  lie  against  these  appellants,  should  thej^ 
obstruct  the  road.  .  .  .  But  this  remedy  .  .  .  would  not  only 
be  tardy,  but  wholly  inadequate.  Intercourse  between  settled 
portions  of  the  county  and  the  county  seat  would  be  almost 
wholly  interrupted,  the  citizens  put  to  great  inconvenience, 
and  injuries  inflicted  which  though  in  particular  cases  might 
be  trifling,  yet  in  the  aggregate  would  be  too  grievous  to  be 
borne.  It  would  be  a  monstrous  public  nuisance,  to  prevent 
which  full  power  is  lodged  in  a  court  of  chancery  by  calling 
into  exercise  its  restraining  power.  With  that  powerful 
arm  the  whole  wrong  can  be  at  once  grasped  and  the  injury 
prevented." 

3;  The  only  remaining  question  is,  whether  the  court  erred 
in  holding  that  the  road  in  question  was  a  public  highway  by 
dedication.  The  finding  places  this  part  of  the  case  beyond 
the  realm  of  doubt  and  renders  discussion  unnecessary.  It 
shows  the  existence  of  every  essential  element  of  a  complete 
dedication  by  the  owner  as  and  for  a  public  highway,  and  a 
corresponding  acceptance  on  the  part  of  the  public  by  an 
unquestioned  and  uninterrupted  use  for  the  period  of  thirty- 
two  years.  It  is  also  found  that  the  way  thus  used  is  re- 
quired by  common  convenience  and  necessity. 

There  was  no  error  in  the  judgment  complained  o£ 

Id  this  opinion  the  other  judges  concurred. 
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CiRCLEVILLE 

Neuding. 

(41  Ohio  St.  465.) 

Where  a  city  contracted  for  the  construction  of  a  cistern  eighteen  feet 
wide  and  twenty  feet  deep  in  a  street,  and  before  the  cistern  was  com- 
pleted a  horse  fell  into  it  and  was  killed,  for  want  of  sufficient  protection 
around  and  over  the  excavation  to  guard  animals  in  the  proper  use  of  the 
street  from  danger, 

Held,  That  the  city  was  liable  for  the  loss  of  the  horse,  although  it  did 
not  reserve  or  exercise  any  control  or  direction  over  the  manner  of  doing 
the  work,  except  to  see  that  it  was  done  according  to  specifications  which 
were  a  part  of  the  contract. 

Error  to  District  Court  of  Pickaway  County. 

The  city  of  Circleville  on  the  20th  day  of  December,  1881, 
made  a  contract  with  one  Peter  Bamdt  to  construct  a  public 
cistern  for  the  city  in  one  of  its  streets,  according  to  plans 
and  specifications  adopted  by  the  Q\X.y  council.  Bamdt 
agreed  to  furnish  all  materials  and  do  all  the  labor  in  the 
construction  of  the  cistern  for  a  given  price  agreed  upon  by 
him  and  the  city  council.  The  cistern  was  eighteen  feet  in 
diameter  and  twenty  feet  deep.  After  the  excavation  for  the 
cistern  had  been  made  and  the  wall  built  up  about  ten  feet, 
and  while  the  work  was  temporarily  suspended,  a  mare,  the 
property  of  the  defendant  in  error,  who  lived  within  a  few 
rods  of  the  cistern,  being  at  large  accidentally  on  the  street, 
fell  into  the  cistern  and  was  so  injured  that  she  died  soon 
afterwards.  The  cistern  was  left  by  the  workmen  without  a 
fence  around  it,  but  it  was  covered  partly  with  three-inch 
plank  and  partly  with  one-inch  pine  boards.  The  covering 
of  the  excavation  was  not  much  raised  above  the  level  of  the 
street,  and  at  the  time  of  the  accident  there  was  about  eight 
inches  of  snow  upon  this  covering.  A  trial  in  the  common 
pleas  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
This  judgment  was  affirmed  in  the  district  court,  and  the  de- 
fendant below  files  his  petition  in  error  to  reverse  this  judg- 
ment. 
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Adolpk  Goldfrederick  and  /.  N.  Abernethy  for  plaintiff  in 
error. 

Samuel  W.  Courtright  and  Festus  Walters  for  defendant  in 
error. 

McCauley,  J. — It  is  contended  on  behalf  of  the  city  that  it 
is  not  liable  for  the  loss  of  the  horse,  because  the  cistern  was 
in  process  of  construction  by  an  independent  contractor  when 
the  injury  occurred.  The  relation  between  the  city  and 
Barndt  was  clearly  that  of  employer  and  independent  con- 
tractor, and  the  rule  is  generally  that  for  injuries  ^'^^J^SI: 
occurring  in  the  progfess  of  work  carried  on  by 
parties  in  that  relation  the  contractor  alone  is  lia-  work!' 
ble.  But  this  liability  is  limited  to  those  injuries  which  are 
collateral  to  the  work  to  be  performed,  and  which  arise  from 
the  negligence  or  wrongful  act  of  the  contractor  or  his  agents 
or  servants.  Where,  however,  the  work  to  be  performed  is 
necessarily  dangerous,  or  the  obligation  rests  upon  the  em- 
ployer to  keep  the  subject  of  the  work  in  a  safe  condition, 
the  rule  has  no  application.  This  distinction*  has  been  taken 
in  this  State  in  a  number  of  cases.  Carman  v.  Railroad  Co., 
4  Ohio  St.  399 ;  Tiffin  v.  McCormack,  34  Id.  638  ;  Hughes  v. 
Railway  Co.,  39  Id.  461 ;  arid  elsewhere,  in  McCafferty  v.  Rail- 
road Co.,  61  N.  Y.  178;  Prentiss  v.  Boston,  112  Mass.  43; 
Baltimore 2^.  O'Donnell,  58  Md.  no;  Logansport  z/. Dick,  70 
Ind.  65  ;  Crawfordsville  v.  Smith,  79  Id.  308 ;  Robbins  v.  Chi- 
cago, 4  Wall.  657. 

In  this  case,  the  cistern  contracted  for  was  to  be  built  in  a 
street,  and  to  be  eighteen  feet  wide  and  twenty  feet  deep. 
Such  an  excavj^tion  in  a  street,  unless  protected  to  guard  per- 
sons and  animals  using  the  street  from  falling  into  it,  was  nec- 
essarily dangerous.  The  city  was  under  the  statu-  cwterm  w 
tory  obligation  at  the  time  of  the  accident  to  keep 
its  streets  open,  in  repair,  and  free  from  nuisance, 
and  it  could  not  cast  this  duty  upon  a  contractor,  so  as  to  re- 
lieve itself  from  liability  to  one  who  should  receive  an  injury. 
It  is  primarily  liable  for  an  injury  resulting  from  such  danger- 
ous place  in  a  street.  If  it  has  required  the  contractor  to  as- 
sume the  risk  of  such  damage,  it  may  have  a  remedy  against 
him.  But  the  public  in  the  use  of  the  streets  may  rely  upon 
the  legal  obligation  of  the  city  to  keep  them  free  from  danger- 

9  Cor.  Gas. — 4a 
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ous  places ;  or,  if  such  places  become  necessary  to  be  made  m 
the  course  of  an  improvement  or  work  necessary  or  proper 
for  the  city  to  do,  that  it  shall  so  guard  them  that  no  injury 
shall  result  in  the  ordinary  use  of  the  street. 
Judgment  affirmed. 


Whitcher 
City  of  Somerville. 

(138  Massachusetts,  454,) 


If  a  portion  of  a  highway  in  a  city  is  lowered  for  the  purpose  of  having 
a  railroad  pass  over  it  by  means  of  a  bridge,  such  portion  is  not  included 
in  the  "  approaches"  to  the  bridge,  within  the  meaning  of  the  Pub.  Sts.  c 
112,  §  128,  so  as  to  render  the  railroad  corporation  liable  for  an  injury 
caused  by  a  defect  therein,  and  to  exonerate  the  city  from  liability. 

Tort  for  injuries  to  the  plaintiff's  horse,  carriage,  and 
harness,  caused  by  a  defect  in  Washington  Street,  in  the  de- 
fendant city. 

S.  C.  Darling  for  defendant 
/.  Bennett  for  plaintiff. 

C.  Allen,  J. — A  bridge  under  a  highway,  within  the 
meaning  of  the  Pub.  Sts.  c.  112,  §  128,  is  a  bridge  3,^^^^^^ 
for  travellers  to  use  as  a  part  of  the  highway,  ™»hwat. 
crossing  the  raib-oad  over  the  level  thereof.  Cambridge  v, 
Charlestown  Branch  Railroad,  7  Met.  70,  72;  Sawyer  v. 
Northfield,  7  Cush.  490;  Titcomb  v.  Fitchburg  Railroad,  12 
Allen,  254;  White  v,  Quincy,  97  Mass.  430;  Rev.  Sts.  c.  39, 
§  72;  Gen.  Sts.  c.  63,  §  61 ;  St.  1874,  c.  372,  §  95. 

In  the  present  case,  the  railroad  crossed  the  highway,  over 
the  level  thereof,  by  means  of  the  bridge,  and  the  highway 
was  lowered  for  the  purpose  of  having  the  rail-  SlT^SS*^ 
road  pass  over  it.  The  only  question  is,  whether  l^SSSSf"  ^ 
that  portion  of  the  highway  which  was  so  lowered  is  in- 
cluded in  the  approaches  to  the  bridge,  within  the  meaning 
of  the  Pub.  Sts.  c.  112,  §  128,  so  that  the  railroad  company  is 
liable  for  an  accident  happening  thereon,  and  the  city  ex- 
onerated. 
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The  approaches  to  a  bridge  are  the  ways  at  the  ends  of  it, 
which  are  a  part  of  the  bridge  itself,  or  are  appendages  to  it. 
This  was  quite  plain  under  the  St.  of  1846,  c.  271,  §  i.  By 
the  common  law,  the  duty  to  keep  a  bridge  in  repair  carried 
with  it  the  duty  to  keep  in  repair,  as  a  part  of  the  bridge,  the 
highway  at  each  end  of  it  for  a  space  of  three  hundred  feet. 
The  King  v.  West  Riding  of  York,  7  East,  588;  s.  c,  in 
House  of  Lords,  5  Taunt.  284.  This  limit  of  space  has  not 
been  adopted  in  this  Commonwealth,  but  the  highways  at 
the  ends  of  a  bridge  have  been  recognized  as,  and  called, 
the  approaches  to  it,  in  several  decisions.  Commonwealth 
V.  Deerfield,  6  Allen,  449,  455;  Titcomb  z^.  Fitchburg  Rail- 
road, 12  Allen,  259;  Rouse  v.  Somerville,  130  Mass.  361. 
This  was  the  meaning  in  the  St.  of  1846,  c.  271,  §  i,  and,  when 
taken  with  the  context,  is  the  meaning  in  the  Pub.  Sts.  c.  112, 
§  128.  As  the  bridge  in  the  present  case  was  not  a  part  of 
the  highway,  but  was  a  part  of  the  railroad  track,  and  crossed 
the  highway  over  the  level  thereof,  the  approaches  to  it  did 
not  include  any  part  of  the  highway,  and  the  city  was  not  re- 
lieved of  its  liability  to  keep  in  repair  that  portion  of  the 
highway  where  the  accident  happened. 

Exceptions  overruled. 


The  City  of  Bloomington 
Shrock. 

{iio  Illtnois,  219.) 

The  weight  of  current  authority  is  decidedly  against  the  admission  of 
scientific  books  in  evidence  before  a  jury,  and  against  allowing  them  to 
be  read  from  to  contradict  an  expert,  generally.  When,  however,  an  expert 
assumes  to  base  his  opinion  upon  the  work  of  a  particular  author,  that 
work  may  be  read  in  evidence  to  contradict  him. 

Where  a  witness  was  examined  as  an  expert,  and  gave  evidence  tending 
to  prove  that  a  party  had  been  guilty  of  negligence  after  a  fall,  in  omitting 
proper  care  to  avoid  an  abortion,  but  did  not  quote  from  or  make  any  refer- 
ence to  any  medical^  books  on  the  subject,  the  court  allowed  counsel,  on 
cross-examination,  to  ask  him  if  he  was  acquainted  with  Playfair  and  Bed- 
ford (treatises  on  midwifery),  and  upon  his  responding  in  the  affirmative, 
and  that  they  were  standard  authorities  on  such  questions,  the  court 
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allowed  counsel  to  read  at  length  from  each  of  those  authors,  consecutively, 
and  then  inquire  of  the  witness  whether  he  agreed  with  the  authors  as  to 
the  parts  so  read.  Held,  that  it  was  error  to  allow  the  reading  from  the 
books  and  the  questions  to  be  propounded  to  the  witness  as  to  his  agree- 
ing with  the  authors. 

Since  medical  or  other  scientific  books  are  not  admissible  as  original 
evidence,  it  follows  they  are  not  admissible  on  cross-examination,  when 
their  introduction  is  not  for  the  direct  contradiction  of  something  asserted 
by  the  witness,  but  simply  to  prove  a  different  theory. 

Appeal  from  the  Appellate  Court  for  the  Third  District. 
Heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  John  T.  Lillard  for  appellant. 

Messrs.  Fifer  &  Phillips  for  appellee. 

SCHOLFIELD,  J. — This  was  an  action  on  the  case  for  negli- 
gence by  appellee  against  appellant.  Appellee,  a  married 
woman,  was  violently  thrown  down  while  walking  along  a 
sidewaUc  adjacent  to  one  of  appellant's  streets,  by  reason  of  a 
facw.  defect  in  the  sidewalk,  and  thereby  received   in- 

juries which,  she  claimed,  resulted  in  causing  her  to  have  an 
abortion.  It  was  contended  by  appellant,  upon  the  trial,  that 
she  was  guilty  of  such  contributory  negligence  as  to  bar  her 
right  to  recover,  in  omitting  proper  care  and  caution  to  avoid 
the  abortion, — and  this  was  the  most  important  question  upon 
the  trial,  although  there  were  other  questions  of  minor  con- 
sideration contested. 

Dr.  Luce  was  called  and  examined  as  a  witness  on  behalf 
of  appellant,  as  an  expert,  and  gave  evidence  tending  to  prove 
that  appellee  was  guilty  of  negligence  in  the  respect  con- 
tended by  appellant.  He  quoted  from  and  made  reference 
to  no  book;  but  upon  his  cross-examination,  counsel  for 
appellee  inquired  of  him  whether  he  was  acquainted  with 
Playfair  and  Bedford  (treatises  on  midwifery),  and  upon 
his  responding  in  the  affirmative,  and  that  they  were  standard 
authorities  on  questions  of  this  character,  counsel  proceeded 
to  read  at  length  from  each  of  these  authors,  consecutively, 
and  then  inquired  of  the  witness  whether  he  agreed  with  the 
authors  as  to  the  parts  so  read.  This  was  objected  to  by  the 
counsel  for  appellant,  but  allowed  by  the  court,  and  the  wit- 
ness was  required  to  make  answer. 
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The  weight  of  current  authority  is  decidedly  against  the 
admission  of  scientific  books  in  evidence  before  a  ADmssioif  of 
jury,  although  in  some  States  they  are  admissible.  !?S^5t^"" 
I  Greenieaf  on  Evidence,  sec.  440,  and  note ;  Wharton  on 
Evidence,  sec.  665 ;  Rogers  on  Expert  Testimony,  sees.  168, 
169  et  seq.y  and  cases  cited  in  notes.  And  the  weight  of  cur- 
rent  authority  is  also  against  allowing  such  treatises  to  be 
read  from,  to  contradict  an  expert,  generally.  See  authori- 
ties w/ra,  and  Commonwealth  v.  Sturtevant,  117  Mass.  122; 
Davis  V.  The  State,  38  Md.  15 ;  The  State  v.  O'Brien,  7  R.  I. 
336.  Where,  however,  an  expert  assumes  to  base  his  opinion 
upon  the  work  of  a  particular  author,  that  work  may  be  read 
in  evidence  to  contradict  him.  This  was,  in  effect,  our  ruling 
in  Connecticut  Mutual  Life  Ins.  Co.  v,  Ellis,  Admr.,  89  111. 
516;  and  it  was  expressly  so  ruled  in  Pinney  v.  Cahill,  48 
Mich.  584 ;  City  of  Ripon  v.  Bristol,  30  Wis.  614,  and  Huffman 
V.  Click,  77  N.  C.  55.  See,  also,  Marshall  v.  Brown,  50  Mich. 
148;  Rogers  on  Expert  Testimony,  sec.  181. 

But  counsel  for  appellee  insist  the  ruling  of  the  court  below 
is  in  exact  conformity  with  the  ruling  of  this  court  in  Con- 
necticut Mutual  Life  Ins.  Co.  v.  Ellis,  Admr.,  supra.  This  is 
a  misapprehension.  In  that  case  the  witness  stated  "  that  he 
had  read  text-books  that  he  might  be  able  to  state  why  he 
diagnosed  the  case  as  delirium  tremens;''  and  it  was  held 
"  not  unfair  to  the  witness  to  call  his  attention  to  the  defini- 
tions given  in  the  books  of  that  particular  disease,  and  ask- 
ing him  whether  he  concurred  in  the  definitions/*  And  it 
was  said :  "  That  is,  in  no  just  sense,  reading  books  to  the 
jury  as  evidence,  or  for  .the  purpose  of  contradicting  the  wit- 
ness." The  source  of  his  professed  knowledge  was  given, 
and  it  was  allowed  to  show  that  he  was  mistaken,  by  resort- 
ing to  that  source.  In  the  present  case,  it  has  been  seen,  the 
course  pursued  was  entirely  different.  The  witness  based  no 
opinion  which  he  gave  upon  the  authority  of  books,  and 
they  were  only  brought  in  to  impair  his  evidence  on  cross- 
examination. 

Where  a  witness  says  a  thing  or  a  theory  is  so  because  a 
book  says  so,  and  the  book,  on  being  produced,  is  discovered 
to  say  directly  to  the  contrary,  there  is  a  direct  contradiction 
which  anybody  can  understand.  But  where  a  witness  simply 
gives  his  opinion  as  to  the  proper  treatment  of  a  given  disease 
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or  injury,  and  a  book  is  produced  recommending  a  different 
treatment,  at  most  the  repugnance  is  not  of  fact,  but  of 
theory ;  and  any  number  of  additional  books  expressing  dif- 
ferent theories  would  obviously  be  quite  as  competent  as  the 
first.  But  since  the  books  are  not  admissible  as  original  evi- 
dence in  such  cases,  it  must  follow  that  they  are  not  admis- 
sible on  cross-examination,  where  their  introduction  is  not 
for  the  direct  contradiction  of  something  asserted  by  the 
witness,  but  simply  to  prove  a  contrary  theory. 

We  think  the  court  erred  in  admitting  this  evidence,  and 
for  that  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 

Extracts  from  Professional  or  Scientific  Works  are  not  Ad- 
missible AS  Opinion  Evidence,  or  in  Support  of  Opinion  Evidence. 
— It  is  settled  in  most  jurisdictions  that  where  the  issue  involves  or  depends 
upon  facts  of  a  scientific  or  professional  character,  extracts  from  scientific 
or  professional  standard  works  are  not  admissible  in  evidence,  (a)  either 
independently — Collier  v.  Simpson,  5  Car.  &  P.  73 ;  Commonwealth  v. 
Wilson,  I  Gray  (Mass.),  337— or'(^)  in  support  of  or  in  connection  with 
expert  testimony — Commonwealth  v,  Sturtevant,  117  Mass.  122;  Davis  v. 
State,  38  Md.  15,  36;  Boyle  v.  State,  57  Wis.  472.  For  a  full  discussion  of 
of  this  subject  see  Rogers  on  Expert  Testimony,  §§  168  et  seg,,  where  it  is 
shown  that  professional  or  scientific  books  are  held  not  admissible  as  evi- 
dence in  England.  Indiana,  Maine,  Maryland,  Massachusetts,  Michigan, 
North  Carolina,  Rhode  Island,  and  Wisconsin ;  that  there  are  dicta  to  the 
same  effect  in  California  and  New  Hampshire ;  and  that  Alabama  and 
Iowa  are  the  only  jurisdictions  where  such  books  are  held  admissible. 

Medical  or  other  Professional  Works  may  be  read  from  on 
Cross-examination  for  the  Purpose  of  breaking  down  an  Ex- 
pert Witness. — But  although  a  professional  book  cannot  be  received  in 
evidence,  the  better  reasoning  and  authority  both  seem  to  indicate  that 
such  books  may  be  read  froip  in  the  course  of  the  cross-examination  of 
an  expert  witness  for  the  purpose  of  breaking  down  his  testimony.  Thus 
in  Pinney  v,  Cahill,  48  Mich.  584,  a  veterinary  surgeon  had  on  direct  ex- 
amination testified  that  a  horse  had  died  from  the  effects  of  overfeeding 
while  hot,  which  would  produce  colic.  On  cross-examination  the  witness 
said  that  colic  was  caused  by  overfeeding  when  the  animal  was  too  warm, 
that  all  works  of  good  authority  spoke  of  it,  and  that  Dr.  Dodd's  "  Modem 
Horse  Doctor"  was  a  work  of  that  kind.  The  defendant  then  offered  to 
show  from  this  work  of  Dr.  Dodd,  where  the  author  treats  of  colic,  the 
passage  following : "  In  nine  cases  out  of  ten,  colic  is  the  result  of  impaired 
digestive  organs."  This  evidence  was  admitted  over  objection  and  ex- 
ception, and  was  held  to  have  been  properly  admissible  for  the  purpose  of 
disparaging  the  opinion  of  the  witness.    So  in  Huffman  v.  Click,  77  N.  C 
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55,  58,  the  court  say :  "  The  medical  expert  himself  may  cite  standard  au- 
thorities in  his  profession  as  sustaining  his  views,  and  then  they  may  be 
put  in  evidence  by  the  opposing  side  to  discredit  him,  but  he  cannot  read 
them  either  as  evidence  or  argument,  nor  can  the  counsel  offering  them." 
Again  in  City  of  Ripon  v.  Bittel,  30  Wis.  614,  the  court  say:  "The 
record  does  not  inform  us  what  the  purpose  or  object  of  the  offer  of  the 
treatise  was.  Counsel  suggest  that  it  may  have  been  to  expose  or  discredit 
the  medical  witnesses  examined  as  experts,  who,  founding  their  opinions 
upon  the  same  treatise,  recQgnized  as-  standard  authority,  had  testified 
that  the  books  laid  down  such  and  such  particular  conclusions,  when  in 
truth  and  fact  the  books  did  not  do  so,  and  the  witnesses  were  mis- 
taken. Counsel  asks  if,  under  such  circumstances,  the  books  would  not 
be  admissible  as  in  the  nature  of  impeaching  evidence,  or  to  show  that  the 
experts  were  in  error.  We  cannot  say  that  the  admission  would  be  im- 
proper, and  so  must  overrule  the  objection." 

On  the  other  hand,  it  was  held  in  Davis  v.  State,  38  Md.  1 5,  that  "  medi- 
cal books  are  not  admissible  in  evidence,  either  for  the  purpose  of  sus- 
taining or  contradicting  the  opinion  of  a  witness."  And  the  same  view 
seems  to  have  been  taken  in  State  v.  O'Brien,  7  R.  I.  336.  338. 

On  principle  it  would  seem  that  extracts  from  professional  or  scientific 
works  are  clearly  admissible  to  discredit  an  expert  witness,  after  a  proper 
foundation  has  been  laid  for  their  admission.  The  grounds  on  which  an 
expert  witness  bases  his  opinion  are  always  relevant  and  material  to  the 
issue.  Steph.  Dig.  Evid..  art.  54;  Dickinson  v.  Fitchburg,  13  Gray  (Mass.) 
546,  557.  They  may  be  inquired  into  on  the  direct  examination  or  on  the 
cross-examination.  Rogers  Expert  Testimony,  §  32.  If  the  expert  wit- 
ness, in  answer  to  an  interrogatory,  states  that  he  bases  his  opinion  on  a 
professional  or  scientific  work,  this  answer  is  material  to  the  issue,  and  if 
the  work  cited  does  not  support  the  opinion  given,  this  fact  may  be  shown 
to  shake  the  credit  of  the  witness  by  destroying  one  of  the  grounds  on 
which  his  opinion  was  based.  The  objection  to  admitting  such  evidence 
in  lieu  of  or  in  support  of  opinion  evidence — namely,  that  it  is  hearsay  and 
unsworn — has  no  application  here,  since  the  extracts  are  read,  not  in  sup- 
port of  the  opinions  they  set  forth,  but  merely  to  show  that  they  furnish 
no  foundation  for  the  opinion  given  by  the  witness. 

What  Foundation  must  be  laid  before  Expert  Witness  may 
BE  Discredited  by  Extracts  from  Professional  or  Scientific 
Works. — It  seems  clear  that  an  expert  witness  cannot  be  discredited  in 
the  manner  before  indicated,  until  he  has  been  asked  the  source  or  founda- 
tion of  his  opinion,  and  has  stated  it  to  be  based  wholly  or  in  part  on  pro- 
fessional or  scientific  books.  In  the  principal  case  the  witness  was  not 
asked  the  foundation  of  his  opinion,  but  counsel  proceeded  to  confront 
him  with  extracts  from  standard  works,  and  asked  him  if  he  agreed  with 
the  authors  as  to  the  parts  read.  Non  constat  that  the  witness  based 
his  opinion  on  any  books,  and  hence  clearly  the  evidence  offered  had  no 
tendency  to  shake  the  grounds  of  that  opinion. 

It  would  seem  that  if  witness  has  based  his  opinion  wholly  or  in  part  on 
"  all  the  works  of  good  authority"  on  a  given  subject,  he  may  be  dis- 
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credited  by  reading  from  any  work  recognized  by  witness  as  a  woilc  of 
good  authority.    Pinney  v,  Cahill,  supra. 


Hayes 

V. 

City  of  Cambridge. 

(138  Massachusetts,  461.) 


In  an  action  against  a  city  for  personal  injuries  occasioned  by  stepping 
into  a  hole  in  a  street  crossing,  caused  by  an  accumulation  of  snow  and 
ice,  the  defendant  introduced  evidence  tending  to  show  that,  on  certain 
days  previously  to  the  accident,  there  had  been  two  very  heavy  snow- 
storms ;  and  also  introduced  evidence  tending  to  show  the  length  of  the 
streets  it  had  to  clear,  and  their  condition  after  the  storms,  the  amount  of 
labor  it  had  to  do  on  its  streets,  the  amount  it  did,  and  the  expenses  in- 
curred, and  the  time  and  labor  involved.  The  plaintiff  then  offered  in 
evidence  an  ordinance  of  the  city  providing  that  the  tenant,  occupant,  or 
abutting  owner  of  land  should,  within  twenty- four  hours  after  a  fall  of 
snow,  clear  the  sidewalks  in  front  of  his  premises,  under  a  certain  penalty. 
This  evidence  was  excluded.  Held,  that  the  plaintiff  had  no  ground  of 
exception. 

W.  E.  Russell  for  plaintiff. 
/.  W.  Hammond  for  defendant 

Morton,  C.  J. — The  plaintiff  was  injured,  on  February  7, 
1882,  by  stepping  into  a  hole  in  a  street  crossing,  caused  by  an 
accumulation  of  snow  and  ice.  At  the  second  trial,  after  the 
pacm.  decision  reported  in  136  Mass.  402,  the  defendant 

introduced  evidence  tending  to  show  that  on  January  31,  and 
on  February  4  and  5,  there  had  been  two  very  heavy  snow- 
storms ;  and  also  evidence  tending  to  show  the  length  of  the 
streets  it  had  to  clear,  and  their  condition  after  the  storms, 
the  amount  of  labor  it  had  to  do  on  its  streets,  the  amount  it 
did,  and  the  expenses  incurred  and  the  time  and  labor  in- 
volved, with  a  view  of  showing  that  the  defect  which  caused 
the  injury  could  not  have  been  remedied  by  reasonable  care 
and  diligence  on  its  part.  Pub.  Sts.  c.  52,  §  18.  Rooney  v. 
Randolph,  128  Mass.  580 ;  Hayes  v.  Cambridge,  136  Mass.  402. 

The  plaintiff  offered  in  evidence  an  ordinance  of  the  city 
which  provides  that  the  tenant,  occupant,  or  abutting  owner  of 
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land  shall, within  twenty-four  hours  after  a  fall  of  snow,  clear  the 
sidewalks  in  front  of  his  premises,  under  a  penalty  of  not  less 
than  two  nor  more  than  twenty  dollars.  The  court  excluded 
the  evidence,  and  the  plaintiff  excepted. 

The  duty  of  clearing  the  streets  and  making  them  safe  and 
convenient  for  travellers  is  primarily  upon  the  city.  ^^^^  ^^^^  ^ 
The  ordinance,  if  valid,  does  not  excuse  it  from  this  ^^^^^  «»«». 
duty,  nor  exempt  it  from  liability  for  defects.  If  abutters,  or 
others,  after  the  snow-storm  of  February  5,  did  in  fact  re- 
move  the  snow  from  the  sidewalks,  and  thus  relieve  the  city 
of  a  part  of  the  work  which  it  was  its  duty  to  perform,  this 
would  be  competent  evidence.  But  the  plaintiff  did  not  offer 
to  prove  this.  Mere  proof  of  the  existence  of  the  ordinance 
would  not  aid  the  jury,  but  would  tend  to  mislead  them  to 
decide  the  case  upon  speculation  and  conjecture  rather  upon 
facts  proved. 

Proof  of  the  ordinance  is  not  proof  that  work  was  done 
by  the  abutters  under  it ;  and,  as  the  offer  of  the  ordinance 
was  not  accompanied  by  any  offer  to  prove  that  any  side- 
walks were  in  fact  cleared  under  it»  we  think  the  Superior 
Court  rightly  rejected  it. 

Exceptions  overruled. 


Sprague 

V. 

Bristol. 

(Advance  Case,  New  Hampshire.  July  31, 1885.) 

In  an  action  for  injuries  to  a  traveller  on  the  highway,  evidence  that  the 
plaintiff's  agent  had  directed  her  horse,  which  she  was  driving  at  the 
time  of  the  accident,  to  be  shod  in  a  way  to  remedy  the  fault  of  stum- 
bling is  admissible. 

Case  for  injuries  upon  a  highway.  Trial  by  a  referee, 
who  returned  a  general  finding  for  the  defendant,  with  a 
statement  of  several  exceptions  taken  by  the  plaintiff*  to  his 
rulings  at  the  trial,  one  of  which  was  as  follows : 

The  defendant  claimed  that  the  plaintiff's  horse  had  the  habit 
of  stumbling,  and  that  the  accident  was  caused  by  his  stu  m 


Digitized  by 


Google 


666  SPRAGUE  V.  BRISTOL. 

bling,  and  not  by  any  defect  in  the  highway.  It  appearing,  in 
fact,  that  the  plaintiffs  husband  was  her  agent  for  the  purpose 
of  getting  the  horse  shod,  and  that  the  horse  was  shod  as  a 
stumbling  horse,  the  defendant  was  permitted  to  put  in  evi- 
dence, in  connection  therewith,  that  *  on  one  occasion  the 
plaintiffs  husband  directed  the  blacksmith  to  shoe  the  horse 
so  as  to  prevent  stumbling ;  and  that  on  another  occasion  he 
directed  the  blacksmith  to  pare  the  horse's  hoofs  down, 
because  he  was  a  "stumbling  old  cuss.'' 

The  other  exceptions  appear  in  the  opinion  of  the  court. 

Chase  &  Streeter^  Bingham^  Mitc/tell  &  BacheUor^  Dearborn^ 
Barnard  &  Barnardy  Pike  &  Parsons  for  plaintiff. 

Fling  &  Chase  and  W.  S.  Ladd  for  defendant. 

Clark,  J. — i.  The  evidence  tending  to  show  that  the  wit- 
ness has  made  statements  inconsistent  with  his  testimony  at 
the  trial  was  competent  and  relevant  as  affecting  the  credit  of 
the  witness. 

2.  There  was  no  error  of  law  in  receiving  evidence  of  the 
plaintiff's  habit  of  driving  in  places  similar  to  the  place  of  the 
EviDEiicB-  accident.  State  v.  Railroad,  52  N.  H.  528 ;  State 
HjwT  OF  DRiv.  ^  Railroad,  58  Id.  410;  Plummer  z/.  Ossipee,  59  Id. 
55  ;  Aldrich  v.  Monroe,  60  Id.  118. 

3.  Evidence  that  the  plaintiff  was  driving  rapidly  before 
reaching  the  place  of  the  accident  tended  directly  to  con- 
tradict her  testimony  that  she  drove  slowly. 

4.  Upon  the  question  of  the  condition  of  the  highway  at 
the  place  of  the  accident,  evidence  that  travellers  had  encoun- 
tered no  difficulty  in  passing  was  competent  as  tending  to 
show  that  the  highway  was  suitable  for  the  public  travel 

5.  Upon  the  question  whether  the  plaintiff's  horse  was  a 
stumbler,  and  whether  the  plaintiff  knew  it,  it  was  competent 
to  show  that  the  horse  was  shod  as  a  stumbler ;  as  it  would 
EvTDKicB-  ^  competent  to  show  that  he  was  shod  in  a  pecu- 
toSS^^otumb-  liar  manner  to  prevent  interfering,  if  it  was  a  ques- 
'^  tion  whether  he  was  addicted  to  that  fault  It  was 
also  competent  and  material  to  show  that  the  horse  was 
shod  as  a  stumbler  by  direction  of  the  plaintiff,  and  for 
this  purpose  it  was  competent  to  show  that  it  was  done  by 
direction  of  the  plaintiff's  agent  who  was  charged  with  the 
duty  of  getting  the  horse  shod.    "  Whatever  is  done  by  an 
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agent  in  reference  to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority,  is  said  or 
done  by  the  principal,  and  may  be  proved,  as  well  in  a  crim- 
inal as  a  civil  case,  in  all  respects  as  if  the  principal  were 
the  actor  and  the  speaker."  Cliquot's  Champagne,  y  Wall. 
114;  Bumside  v.  G.  T.  Ry.  47  N.  H.  554.  In  this  case  the 
declarations  of  the  agent  were  competent,  not  as  admis- 
sions of  the  plaintiff,  but  as  showing  that  the  shoeing  was 
by  the  direction  of  the  plaintiff's  agent,  and  that  the  direction 
was  emphatic  and  not  a  mere  casual  or  frivolous  remark ;  and 
the  fact  that  the  horse  was  shod  as  a  stumbler  by  direction 
of  the  plaintiff's  agent  was  an  evidentiary  fact  tending  to 
prove  that  the  horse  was  in  fact  a  stumbler  .and  that  the 
plaintiff  knew  it. 

6.  This  exception  is  frivolous.  The  plaintiff,  having  inquired 
of  the  witness  the  price  at  which  he  sold  the  horse,  could 
not  object  to  the  question  being  answered  correctly. 

Exceptions  overruled. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 
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NoTB.-^Tlie  mode  of  citing  the  American  and  English  Corporation  Cases  is  as 
follows: 

9  Am.  &  Eng.  Corp.  Cas. 


The  Index  contains  references  to  the  decisions  and  to  the  notes.  References 
to  the  decisions  are  to  the  pages  upon  which  the  cases  begin.  References  to  the 
notes  are  to  the  pages  upon  which  the  propositions  stated  in  the  index  are  found. 


ABANDONMENT. 

Of  municipal  powers.    See  Public  Works,  Board  of. 
Of  school  property.    See  Deed;  Schools. 

ABUSE  OF  PROCESS. 

See  Arrest. 

ACCEPTANCE. 

Of  town  line:  committee's  report,  and  recording  thereof,  fixes  line  finally,  in 
absence  of  fraud  misconduct.  Town  of  Suffield  v.  Town  of  £.  Granby 
(Conn.).    I. 

ADJOURNMENT. 

See  Schools. 

ADMISSION  TO  OFFICE. 

See  Office  and  Officer* 
ADVANCES. 
By  trustee.    See  Trusts. 

ADVERSE  POSSESSION. 

See  Statute  of  Limitations. 
AGENCY. 

Authority  of  agent:  seal,  corporate,  agent  to  affix  need  not  be  appointed  under 

seal.    5^7  m* 
Authority  to  sell  bonds  at  par  does  not  authorize  sale  for  less  than  par.    626  n. 
Municipal  boards  and  members  thereof  as  agents  for  municipality.    See  Mu- 
nicipal Corporations. 
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AGENCY— C^/ii»i^</. 
Public  agents.    See  also  Municipal  Corporations. 

Public  agents  appointed  to  exercise  public  duties  within  the  limits  of  a  miinici* 
pality,  not  agencies  of  the  manidpalitj,  when.    622  n. 

AGGRAVATION  OF  DAMAGES. 

See  Damagis. 
ANNEXATION. 
Of  territory  to  municipality:  payment  of  previous  debts.    See  TAXIS. 

APPEAL  BOND. 

Contribution  and  subrogation  between  original  sureties  on  instrument  in  suit 

and  sureties  on  appeal  bond:  doctrine  stated.     Briggs  v,  Hinton  et  a/. 

(Tenn.).     159. 
Contribution  and  subrogation  between  surety  on  appeal  bond  and  surety  on 

the  original  debt.     168  ». 
County  auditor  not  required  to  give,  when  appealing  case  in  official  capacity. 

Scheerer  v.  Edgar  (Cal.).     I53* 

APPEALABLE  ORDER. 

Order  for  jury  trial  on  issue  not  of  right  triable  by  jury,  is  appealable  (^.^.,  oa 
issue  whether  petition  for  election  has  proper  signatures).  Dutten  v.  Vil- 
lage of  Hanover  (Ohio).    30. 

APPEALS  AND  APPELLATE  PROCEDURE. 

See  Appeal' Bond. 

Appellate  court  can  give  judgment  only  against  parties  before  it    In  suit  on 

official  bond  it  cannot  give  judgment  again^  sureties  not  before  it.     Briggs 

V,  Hinton  ft  a/,  (Tenn.).     159. 
Payment  of  judgment  in  trial  court  no  estoppel  against  attacking  judgment  in 

appellate  court  against  party  not  before  that  court.     Briggs  v,  Hinton  et 

al.  (Tenn.).     159. 
Presumptions  on  appeal :  compensation  paid  to  secretary  of  board  of  health 

presumed  properly  made,  in  absence  of  proof  contra.    Waller  v.  Wood 

(Ind.).     231. 
Record,  what  contained  in:  motion  must  be  embodied  in  bill  of  exceptions. 

Washington  Ice  Co.  v.  Lay  (Ind.).     375. 
Record,  what  contained  in:  motion  to  dismiss  an  appeal,  held  not  part  of. 

Washington  Ice  Co.  v.  Lay  (Ind.).     375. 

APPEARANCE. 

Waiver  of  notice:  appearance  without  objection  is  (which  objection  must  be 
raised  in  some  form  'incorporated  in  the  record).  Washington  Ice  Co.  v. 
Lay  (Ind.).    375- 

APPOINTMENT. 

Election  and  appointment  different  methods  of  filling  an  office.  (Ohio  Const, 
art.  ii.  §  27.)    State  v,  Constantine  (Ohio).     33. 
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APPROPRIATION. 

See  Schools. 
ARREST. 

Arrest  by  marshal,  without  warrant,  of  person  carrying  concealed  weapons 
held  authorized  by  statute.     Ballard  v.  State  (Ohio).     130. 

Assessor's  warrant  held  invalid  for  certain  informalities.  Machiasport  v.  Small 
(Me.).     179. 

Justification:  arrest  on  warrant  reciting  facts  making  a  lawful  case  for  arrest 
is  justifiable,  though  such  recitals  are  untrue  in  fact.  Snowz/.  Weeks  (Me.). 
462. 

Several  statutory  provisions  regulating  oflScer's  duty  to  arrest  construed  to- 
gether.    Ballard  v.  State  (Ohio).     130. 

Taxes:  arrest  for  non-payment  of,  on  assessor's  warrant  reciting  facts  making^ 
a  lawful  case  for  arrest,  is  justifiable,  though  such  recitals  are  untrue  in  fact» 
Snow  V,  Weeks  (Me.).    462. 

ASSESSMENT. 

See  Taxes. 
ASSESSOR. 

See  Taxes. 

Assessors  of  taxes  not  local  police;  their  term  not  measured  by  that  of  locat 
police.    Dibble  v,  Merriman  (Conn.).    96. 

ATTAINDER. 

Bill  of:  Alabama  Constitution  of  1875,  art.  viii.  §  3,  making  conviction  of 
felony  a  disqualification  for  exercise  of  elective  franchise,  and  acting  on  pre- 
vious convictions,  not  a  bill  of,  within  prohibition  of  Federal  Constitution. 
Washington  v.  State  (Ala.).     7. 

ATTORNEY. 

Attorney  appointed  to  defend  poor  person  cannot  recover  fees  from  the  county^ 
or  State.     Johnson  v,  Whiteside  Co.  (111.).     281. 

Compensation  of ,  for  defending  poor  person  when  appointed  by  court:  authori- 
ties reviewed     284 ». 

AUDITOR. 

See  Public  Money. 

Appeal  bond  not  required  of  county  auditor  appealing  in  mandamus  proceed* 
ings  in  official  capacity.    Scheerer  v,  Edgar  (Cal.).     153. 

Warrant  for  public  money:  county  commissioners  order  binds  their  bargain 
for  purchase  of  land;  they  cannot  afterwards  rescind;  attempted  rescission 
no  excuse  to  auditor  for  not  issuing  warrant.  State  v,  Turpen  (Ohio). 
119. 

AUTREFOIS  CONVICT. 

Plea  of,  not  provable  by  former  commitmeiit  to  industrial  school  by  magis- 
trate for  same  offence;  such  commitment  illegal  State  v,  Ray  (N.H). 
135. 

AWARD. 

See  Reference. 
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BAIL  BOND. 

Subrogation  between  sureties  on,  and  sureties  on  original  debt    z68  m. 
% 

BAILMENT. 

See  Public  Money. 

BALLOT. 

See  Elections;  Schools. 

Devices  and  marks  upon:  statutes  prohibiting.     17  n. 

Form  and  size  of:  regulation  of,  by  statute.     16  if. 

Form  of:  requirements  as  to  length  and  other  minor  points  cannot  be  disre* 

garded:  ballot  not  complying  therewith  cannot  be  counted.     Reynolds  v. 

Snow  (Cal).     14. 

BEQUESTS. 

See  County  Board;  Wills. 

BILL  OF  ATTAINDER. 

See  Attainder;  Constitutional  Law. 

BOARDS. 

See  Appropriate  Descriptive  Titles. 

BOARD  OF  HEALTH. 

See  Health,  Board  of. 

BOARD  OF  SUPERVISORS. 

See  County  Board. 
BOND. 

See  Appeal  Bond;  Official  Bond;  Railway  Bond;  School  Bond. 

Licensee  of  municipality  (^.^..  liquor  seller)  may  be  required  to  give  bond  to 
obey  ordinances,     /n  re  Schneider  (Greg.).     548. 

Such  bond  may  exceed  in  amount  the  fine  which  city  is  authorized  to  im- 
pose, but  must  not  be  for  unreasonable  amount.  Id, 

Suit  on:  no  breach  assigned;  defendant  entitled  to  oyer  and  to  rule  on  plaintiff 
to  assign  breach  of  condition.  Defendant  allowed  under  general  issue. 
Machiasport  v.  Small  (Me.).    179. 

BOUNDARY. 

See  Town  Line. 

Municipal:  fixed  by  whom.     4  n. 

Town  line:  location  of,  by  committee,  accepted  and  recorded,  final  in  absence 
of  fraud  or  misconduct.  Town  of  Suffield  v.  Town  of  East  Granby  (Conn.),  i* 

BRIBERY. 

Disqualification  for  exercise  of  elective  franchise  under  Const  z875»  ^^  ^li^ 
§  3.    Washington  v.  State  (Ala.).     7. 

BRIDGE. 

Highway,  bridge  is  part  of.    Whitcher  v,  Somerville  (Mass.).    658. 
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BURDEN  OF  PROOF. 

Suit  on  collector's  bond,  plea  of  performance:  plaintiff  has  burden  of  showing 
either  actual  collection  or  duty  and  legal  authority  to  collect  certain  moneys 
before  defendant  has  burden  of  proving  performance  in  respect  thereto. 
Machiasport  v.  Small  (Me.).    179. 

.    On  such  proof  by  plaintiff,  defendant  has  burden  of  adducing  evidence  in 

support  of  his  plea.     Machiasport  v.  Small  (Me).  179. 

CEMETERIES. 

Exemption  of,  from  taxation.    435  n. 

CEftTIORARI. 

See  Highway. 

Common-law  writ,  to  review  judicial  action  of  boards;  court  limited  to  ques- 
tions of  jurisdiction.  People  v.  Board  of  Fire  Comm'rs  of  New  York 
(N.Y.)    76. 

Municipal  bonds:  validity  of  issue  of  reviewable,  by  certiorari.  Ontario  v.  Hill 
(N.Y.).    636. 

Statutory  extension  of  force  of  writ  so  as  to  open  record  to  see  whether  "  rule 
,  of  law"  has  been  violated;  or  if  there  is  "absence  of  evidence"  to  sus- 

Uin  ruling  of  board;  effect  of.  People  v.  Board  of  Fire  Comm'rs  of  New 
York  (N.Y.).     76. 

When  writ  will  lie.     78  n. 

CHARITIES. 

See  Wills. 

COMMITTEE. 

On  town  line:  report  of,  accepted  by  court  and  recorded,  fixes  lines  finally  in 
absence  of  fraud  or  misconduct.  Town  of  Suffield  v.  Town  of  E.  Gran- 
by  (Conn.),     i. 

School  committee.    See  Sc^poLS. 

COMPENSATION. 

See  Eminent  Domain;  Fees;  Public  Works,  Board  of. 

CONDITION. 
Deed  in  fee  of  land  "to  be  used  for  school  purposes  and  no  other,"  held  to  be 
not  upon  condition.     Barker  et  al,  v.  Barrows  (Tex.).     208. 

CONCEALED  WEAPONS. 

Arrest  for  carrying,  held  authorized  without  warrant.  State  v.  Turpen  (Ohio). 
128. 

CONSTITUTIOIIAL  LAW. 

Abatement  of  nuisance.    See  Nuisance. 

Annexation  of  territory  to  municipality:  payment  of  previous  debts.    See 

Taxes. 
Compensation  of  official  short-hand  reporters:  Act  allowing  judge  in  whose 

court  they  serve  to  determine,  is  constitutional.    Smith  v.  Strother  (Gal.). 

234. 
9  Cor.  Gas. — 43 
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CONSTITUTIONAL  LAW— Gw»/i«m^^. 
Constitutional  provisions  as  to  fees  and  salaries  considered.    See  Fees  and 

Salaries. 
Contested  election:  provision  as  to.     See  Elections. 
Ditches  for  county  purposes:  statutes  authorizing,  held  constitutionaL     Zim- 

mernaan  v,  Canfield  et  al.  and  Zimmerman  v.  Prickett  et  al,  (Ohio.)    382. 
"  Due  process  of  law'*  as  ^sed  in  XlVth  Amendment  has  no  different  meaning 

from  that  formerly  ascribed  to  it.     Eames  v.  Savage  (Me.).     627. 
Elections.    See  Elections. 

Elections:  regulation  of — ^law  for,  constitutional.     See  Elections;  Suffrage. 
Eminent    domain,    constitutional    questions    involved    in.      See    Eminent 

Domain. 
Ex  post  facto  law:  act  annexing  penalty  against  oflScer  taking  illegal  fees  and 

making  bondsmen  liable  for  penalty  applies  to  bonds  executed  before  law 

took  effect.     State  v.  Stevens  (Ind).     184- 
Ex  post  facto  law:  Alabama  constitution  of  1875,  art.  vii.  §  3,  making  convic- 
tion of  felony  a  disqualification  for  exercise  of  elective  franchise,  acts  upon 

convictions  prior  thereto.     Washington  v.  State  (Ala.).    7. 
Such  provision  not  an  ex  post  facto  law,  nor  a  provision  in  nature  of  bill 

of  attainder  within  prohibition  of  Federal  Constitution.     Washington  v. 

Sute  (Ala.).     7. 
Jeopardy:  exemplary  damages  where  defendant  is  punishable  criminally — 

relation  of,  to  doctrine  of  no  second  jeopardizing.     State  v,  Stevens  (Ind.). 

184. 
Jeopardy:  penalty  for  taking  illegal  oflScial  fees  of  five  times  amount  taken  is- 

not  a  second  jeopardizing.    State  v,  Stevens  (Ind.).     184. 
Jury  and  jury  trial:  right  to.     See  Jury  and  Jury  Trial. 
Legislature:  powers  of.     See  Legislature. 
Liquor  laws:  constitutionality  of.     See  Intoxicating  Liquors. 
Police  power.     See  Intoxicating  Liquors;  Nuisance. 
Statutes:  passage  of;  amendments  to  bills  pending  need  not  be  read  three 

times.     People  v.  Thompson  (Gal.).     47. 
Statutes:  special  act  granting  corporate  power  void.      State  v,  Constantine 

(Ohio).     33. 
Suffrage  a  privilege  rather  than  a  right,  and  exclusively]within  control  of  State, 

subject  to  Fifteenth  Amendment  of  U.  S.  Constitution.     Washington  v. 

State  (Ala.).     7. 
Suffrage:  conviction  of  felony  a  disqualification  for  exercise  of  elective  fran- 
chise under  Constitution   of  1875,  art.  vilt.  §  3.    Washington  v.  State 

(Ala.).     7- 
Taxation  :  constitutional  questions  involved  in.     See  Taxes. 
U.  S.  Constitution:  Fifteenth  Amendment  of,  is  sole  restriction  upon  power 

of  State  to  regulate   suffrage  within  it  borders.      Washington  v.  State 

(Ala.).     7. 
U.   S.    Constitution:   Fourteenth  Amendment  of;    application  of,   to   police 

power.     See  Nuisance. 
U.  S.  Constitution:  Fourteenth  Amendment  of ;  execution  against  municipality: 

statute  authorizing  levy  upon  goods  and  chattels  of  inhabitants,  not  in 

conflict  with  Fourteenth  Amendment     Eames  v.  Savage  (Me.).    627. 
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CONTRACTS. 

See  Covenants  Running  with  Land:  Specific  Performance. 
Municipality:  contracts  of.     Sec  Municipal  Corporations. 
Prisoners' labor  in  county  jail:  contract  for;  county  commissioners  have  con- 
trol of.     County  of  Bristol  v.  Gray  (Mass.).     228. 
Stipulation  by  municipalities  a^  to  taxes,  on  annexation.    See  Taxes. 

CONTRIBUTION. 

See  Sureties. 

CORPORATIONS. 

See  Municipal  Corporations. 
Corporate  Seal.    See  Seal. 
Cumulative  voting  in  private  corporations.    41  n. 
Deed  by  corporation.    See  Deed. 

CORRECTION,  HOUSETOP. 

See  Prisoners. 

COSTS. 

See  Fees. 

COUNTY. 

Sec  County  Board;  Titles  of  County  Officers;  Elections. 
Railway  bonds:  rights  of  county  as  owner  of,  considered.     Scallay  v,  Butte 
County  (Cal.).     580. 

COUNTY  BOARD. 

See  County  Commissioners. 

Auditing  of  claims  by:  averment  of,  held  sufficient  to  show  compliance  with 
sutute.    Jones  v.  Morgan  (Cal.).     287. 

Contract  by,  to  pay  district-attorney  for  work  within  scope  of  his  official  duties 
would  be  void:  otherwise  of  contract  to  attend  to  case  after  his  term  ex- 
pired.   Jones  V.  Morgan  (Cal.).     287. 

Delegation  of  power:  power  to  sue,  employ  counsel,  and  settle  suit  cannot  be 
delegated.     Scallay  v,  Butte  County  (Cal.).     580. 

Highways:  powers  of  board  over.     See  Highway. 

Sheriff's  compensation  for  provisions  furnished  prisoners  determinable  by, 
subject  to  review  in  courts.  Fulkerth  v.  County  of  Stanislaus  (Cal.). 
222. 

Suits:  power  to  sue  and  to  employ  counsel  conferred  on  county  boards  in  Cali- 
fornia.   Scallay  v,  Butte  County  (Cal.).     580. 

Such  power  cannot  be  ^lelegated.  nor  can  discretion  as  to  beginning 

or  settling  suits.     Scallay  v.  Butte  County  (Cal.).     580. 

COUNTY  CLERK. 

Compensation:  statute  authorizing  him  to  receive,  and  fixing  amount,  and  au- 
thorizing county  commissioners  to  pay,  necessary.  Noble  v.  Board  of 
Comm'rs  of  Wayne  Co.  (Ind.).     241. 
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COUNTY  COMMISSIONERS. 

See  also  County  Board. 
Board  of  health:  county  commissioaers  are,  io  lodiana.   Waller  9.  Wood  (lod.). 

331. 
Compensation  of  secretary  of  board  of  health  discretionary  with:  no  appeal 

from  their  order.     Waller  v.  Wood  (Ind.).     231. 
Coanty  treasurer's  compensation  determinable  by,  in  certain  counties.     Super* 

visors  of  Seneca  Co.  v,  Allen  (N.Y.).     262. 
Court:  county  commissioners  as — how  far  they  can  act  judicially.     103  js. 
Eminent  domain:  proceedings  by.    See  Eminent  Domain. 
Enlarged  powers  conferred  upon,  after  testator*s  decease,  cannot  enable  them 

to  dispose  of  such  gift  in  a  way  not  intended  by  testator.     Christy  v. 

Commissioners  of  Ashubula  Co.  (Ohio.)    105. 
GifU  to,  by  will,  for  any  lawful  public  purpose  afifecting  body  of  county,  lawful 

and  valid.     Christy  v.  Commissioners  of  Ashtabula  Co.  (Ohio.)     105. 
Health,  board  of:  functions  of  county  commissioners  as.    See  Health,  Boaed 

OF. 

Health,  board  of:  payment  to  physician  as  secretary  of,  presumed  properly 

made  on  appeal.     Waller  v.  Wood  (Ind.).     231. 
Jurisdiction  of  a  limited  court  conferred  upon:  statute  therefore  constitutional 

in  Indiana.     (Ind.  Const.  1851,  art.  vii.  §  i.)    Sute  v.  Board  of  Commis* 

sioners  of  Washington  Co.  (Ind.)    98. 
Jurisdiction  over  claims  against  county,  in  Indiana,  defined:  judgment  in  a 

bar,  when.     State  v  Board  of  Comm'rs  of  Washington  Co.  (Ind.)    98. 
Notice  of  intention  to  purchase  lands :  requirement  of,  h^ld  not  to  apply  to 

purchase  of  lands  for  children's  home.     State  of  Ohio  v,  Turpen  (Ohio). 

119. 
Rescission  of  purchase  aUempted   by  county  commissioners,  after  directing 

auditor  to  issue  warrant  for  purchase-money,  no  excuse  to  auditor  for  not 

issuing  such  warrant.     State  v.  Turpen  (Ohio).     119. 
Rescission  of  purchase  by:  when  power  lost.     State  v,  Turpen  (Ohio).     119. 
Salaries  of,  in  Massachusetts,  are  in  full  of  compensation  for  their  services, 

including  travelling  expenses.     County  of  Bristol  v.  Gray  (Mass.).     228. 
School  funds  are  committed  to  boards  of  education;  but  gifts  to  county  com« 

missioners  for  educational  purposes  for  benefit  of  county  valid.     Christy  9. 

Com'rs  of  Ashtabula  Co.  (Ohio.)    105. 
Control  of  such  gift  by  commissioners  is  limited  by  charter  powers. 

Christy  v.  Commissioners  of  Ashtabula  Co.  (Ohio.)    105. 
Supplies  for  prisoners:  county  commissioners  responsible  for,  in  Massachusetts 

County  of  Bristol  v.  Gray  (Mass.).     228. 

COUNTY  TREASURER. 

See  also  Public  Debt;  Pitblic  Money. 

Bond  of,  in  Texas,  renders  sureties  liable  for  misappropriation  of  school  funds 
of  any  kind  or  description,  without  ref  Aence  to  their  sources.  Simmons 
et  al.  V.  County  of  Jackson  (Tex.).     199. 

Compensation  of,  determinable  by  county  board  in  certain  counties.  Su- 
pervisors of  Seneca  Co.  v.  Allen  (N.  Y.).     262. 

Ditch  for  county  purposes:  compensation  for  property  taken  for,  may  be  out  of 
county  treasury.  Zimmerman  v,  Canfield  et  oL  and  Zimmerman  v.  Prick- 
ttl  etal,  (Ohio,)    382. 
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COUNTY  TREASURER^Ctmtintud. 

Judgment  against  defaulting  county  treasurer  should  bear  interest  from  first 
of  year  succeeding  default.  Simmons  et  al,  v.  County  of  Jackson  (Tex.). 
199. 

COURTS. 

County  commissioners  as  a  court:  how  far  they  can  act  judicially.     103  n. 
County  commissioners   erected  into  a  court  of  limited  jurisdiction:   statute 

therefor  constitutional  in  Indiana.   (Ind.  Const.  1851,  art.  vii.  §  i.)    State 

V,  Board  of  Comm'rs  of  Washington  Co.  (Ind.)    98. 
Town  line:  acceptance  of  committee's  report  on,  and  recording  thereof,  fixes 

line  in  absence  of  fraud  or  mistake.    Town  of  Suffield  v.  Town  of  East 

Granby  (Conn.),     i. 

COVENANTS  RUNNING  WITH  LAND. 

Benefit  of,  will  run  with  covenantee's  land,  when.  Austerberry  v.  Corpora- 
tion of  Oldham  (Eng.  Ch.  D.).     323. 

Burden  of  a  covenant  not  involving  a  grant  never  runs  with  land  at  law,  ex- 
cept as  between  landlord  and  tenant.  (SembU.)  Austerberry  v.  Corpora- 
tion of  Oldham  (Eng.  Ch.  D.).    323. 

Purchaser  taking,  with  notice  of  covenant  to  repair  which  does  not  run  with 
land  at  law,  not  bound  in  equity  by  same:  so  of  covenant  to  repair  road. 
Austerberry  v.  Corporation  of  Oldham  (Eng.  Ch.  D.).    323. 

CRIME. 
Disfranchisement  for.     12  if. 

DAMAGES. 

Exemplary  and  punitive  damages:  note  on.     195  n. 

Exemplary  damages  where  defendant  is  punishable  criminally :  relation  of,  to 

doctrine  of  no  second  jeopardizing.     State  v,  Stevens  (Ind.).     184. 
Punitive  damages  where  defendant  is  punishable  criminally:  relation  of,  to 

doctrine  of  no  second  jeopardizing.     State  v,  Stevens  (Ind.).     184. 

DEDICATION. 

See  Highway;  Plat;  Streets. 
For  public  use:  note  on.     353  it. 

DEED. 

Deed  in  fee  of  property  '*  to  be  used  for  school  purposes  and  no  other/'  held, 
not  to  be  upon  condition.     Barker  et  aL  v.  Barrows  (Mass.).     20S. 

Delivery  of  corporate  deed  not  necessary  to  its  validity,  when.     566  n. 

Execution  of,  by  corporation  at  common  law  was  by  affixing  corporate  seal. 
Tiffin  (City)  v.  Shawhan  (Ohio).     556. 

Custody  of  seal  being  entrusted  to  one  officer  by  law:  qu€tre^  can  corporation 
empower  another  to  make  a^valid  deed  of  corporate  property.  Tiffin 
(City)  V.  Shawhan  (Ohio).     556. 

Execution  of,  by  corporation.     What  constitutes  valid  execution.     566  if. 

Seal:  deed  sealed  by  authorized  officer  or  agent  of  a  corporation,  with  his 
private  seal,  is  not  the  deed  of  the  corporation.     567  if. 

Sealing  by  corporation  with  a  seal  not  its  ordinary  seal,  binding  on  corpora- 
tion.    566  If. 


Digitized  by 


Google 


6/8  INDEX, 

DEMURRER. 
Sarplusage  will  not  Titiate  demnrrer.    Miller  v.  White  Riyer  School  Town- 
ship (Ind.).     144- 

DEPUTY. 
Contribution  and  subrogation  between  sureties  on  sherilTs  b^nd  held  for  default 
of  deputy  sheriff^  and  sureties  on  deputy's  bond.     Briggs  v,  Hintonr/o/. 
(Tenn.).     159. 

DEVISE. 

See  County  Board;  Wills. 

DISTRICT  ATTORNEY. 
County  board's  contract  to  pay  district  attorney  for  work  within  scope  of  his 
official  duties  would  be  void:  otherwise  of  contract  to  attend  to  case  after 
his  term  expired.    Jones  v,  Morgan  (Cal.).     287. 

DITCH. 

See  Improvements,  Assessments  for. 

County  ditches:  statutes  authorizing,  h€ld  constitutional.    Zimmerman  9.  Om- 
field  et  al,  and  Zimmerman  v.  Prickett  et  al,  (Ohio).     382. 

DRAINAGE. 

See  Improvements,  Assessments  for. 

EASEMENT. 

Trespasser  cannot  assert  public  easement,  as  against  owner  of  soil,  where. 
Furley  v,  Mississippi  and  Rum  River  Boom  Co.  (Minn.)    353. 

ELECTION. 

See  Ballot;  Schools;  Suffrage. 

Appointment  and  election  of  officers:  different  modes  of  filling  office.     (Ohio 

Const,  art.  ii.  g  27.)    State  v,  Constantine  (Ohio).     33. 
By  school  committee.     See  Schools. 

Candidate  in  first  district  fuld  entitled  to  have  certain  votes  cast  in  second 
^         district  counted  for  him,  where  all  circumstances  show  that  they  were 

intended  for  him.     Inglis  v.  Shepherd  (Cal.).     54. 
Contest  as  to,  triable,  in  Missouri,  only  in  courts,  except  as  to  governor  and 

lieutenant-governor.     State  v,  John  (Mo.).     238. 
Cumulative  voting,  constitutionality  of  sututes  providing  for.     39  if. 
Cumulative  voting  not  authorized  by  Ohio  constitution:  statute  attempting  to 

establish  it  void.     State  v,  Constantine  (Ohio).    33 
Election  must  conform  to  constitutional  requirements  to  be  valid.     State  v, 

Constantine  (Ohio).     33. 
Elector  entitled  to  vote  for  a  candidate  for  each  office  to  be  filled  at  the  election. 

State  V.  Constantine  (Ohio).     33. 
Elector's  right  to  vote  for  all  officers:  statute  providing  for  election  of  four 

members  of  police  board  at  one  election,  but  denying  elector  the  right  to 

vote  for  more  than  two,  is  in  conflict  with  Ohio  Constitution,  art.  v.  State 

V.  Constantine  (Ohio).    33. 
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BLECTlOli— Continued. 

Invalidity  of  act  creating  new  district  electors  not  bound  to  take  notice  of  such 
invalidity,  and  vote  in  old  district  organization.  People  v,  Thompson 
(Cal.).     47. 

Judge  of  election  of  school  trustees  cannot  administer  oath  to  school  trustees. 
State  V.  Horton  et  al.  (Nev.)    65. 

Judicial  district:  counties  too  small  for  separate  district  added  to  county  large 
enough  to  be  separate  district,  all  making  one  districl;  electors  of  all  the 
component  counties  entitled  to  vote  at  judicial  election  of  such  district. 
(Pa.  Const,  art.  v.  §  5.)    Bredin*s  Appeal  and  Greer's  Appeal  (Pa.).      42. 

New  district  not  properly  created:  nearly  colorable  election  held  in  old  district 
Jield  not  to  entitle  parties  receiving  plurality  of  votes  in  such  colorable 
election  to  office.     People  v.  Thompson  (Cal.).    47. 

Notice  of,  by  proclamation:  necessity  for.     People  v,  Thompson  (Cal.).    47. 

Parol  evidence  to  explain  ballots.     55  «. 

Petition  for:  in  mandamus  proceedings,  issue  whether  petition  has  proper 
signatures  is  not  one  of  right  triable  by  jury.  Dutten  v.  Village  of  Han- 
over (Ohio).    30. 

Petition  for:  signers  may  withdraw  their  names  while  petition  is  under  con- 
sideration by  municipal  council.  If  such  withdrawals  reduce  signatures 
below  necessary  number,  petition  must  be  denied.  Dutten  v.  Village  of 
Hanover  (Ohio).     30. 

Reconsideration  of.     See  School  Committee. 

Record  of,  not  conclusive  in  quo  warranto  proceeding.  State  v,  Megin  (N.  H.). 
68. 
'  Registration  boards  made  up  of  members  of  the  two  leading  political  parties, 
to  be  appointed  by  commissioners,  themselves  appointed  by  city  council; 
statute  providing  for,  unconstitutional:  (i)  as  removing  appointing  power 
f  lom  the  people  and  their  representatives;  (2)  as  making  membership  of  a 
political  party  a  test  for  office.  Atty.-Gen'l  v.  Board  of  Councilmen  of 
the  City  of  Detroit  (Mich.).     18. 

Tellers  appointed  in  town  meeting:  authority  of,  does  not  cease  with  resigna- 
tion of  chairman  appointing  them.  Attorney  General  v,  Crocker  et  al, 
(Mass.)    57. 

Voting  lists:  copies  of,  made  by  town  clerk,  now  deceased,  but  not  made  as 
part  of  official  duty,  inadmissible  in  evidence.  Milford  v.  Greenbush 
(Me.).     71. 

EMBEZZLEMENT. 

Disqualification  for  exercise  of  elective  franchise  under  Const.  1875,  art.  viii. 
g  3  (in  case  of  public  funds).     Washington  v.  State  (Ala.).     7. 

EMINENT  DOMAIN. 

See  also  Improvements,  Assessments  for. 

Abatement  of  nuisance  by  exercise  of:  attempt  so  to  do  by  municipality  with- 
out enabling  act,  is  unconstitutional.  Cavanagh  v.  City  of  Boston 
(Mass.).     311. 

Abatement  of  nuisance  by  municipality  is  not  an  exercise  of  power  of  eminent 
domain.     Theilan  v.  Porter  (Tenn.).     486. 
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EMINENT  DONLAW—Omeintud. 

Access:  injury  to,  most  be  compensated.  Cohen  v.  Cltj  of  Cleveland  (Ohio). 
405. 

Damages  to  property,  by  preventing  access,  cutting  off  light  and  air,  and  by 
jarring,  as  by  a  viaduct  in  front  of  and  above,  recoverable.  Cohen  v.  City 
of  Cleveland  (Ohio).    405. 

Ditch  for  county  purposes:  compensation  for  property  taken  for,  may  be  out 
of  county  treasury.  Zimmerman  v,  Canfield  et  al  and  Zimmerman  v. 
Prickett  //  «/.  (Ohio).     382. 

Ditches  for  county  purposes:  statutes  authorizing,  i^i^/ constitutional.  Zim- 
merman V.  Canfield  eta/,  and  Zimmerman  v,  Prickett  et  al.  (Ohio).    382. 

Ditch:  view  of  proposed  ditch  by  county  commissioners,  to  determine  need  for, 
is  exercise  of  political  and  not  judicial  function:  notice  to  landowner  not 
necessary.  Zimmerman  v,  Canfield  et  al.  and  Zimmerman  v.  Prickett 
et  al.  (Ohio).     382. 

Improvements,  assessment  for,  of  benefits  in  reduction  of  damages  by  taking, 
constitutional.     Genet  v.  City  of  Brooklyn  (N.Y.).     395. 

Light,  obstruction  of,  must  be  compensated.  Cohen  v.  City  of  Cleveland 
(Ohio).    405. 

Municipality  can  condemn  lands  beyond  its  borders  only  by  express  grant  of 
power.  Houghton  Common  Council  v.  Huron  Copper  Mining  Co. 
(Mich.).     315. 

Nuisance,  abatement  of,  by  eminent  domain  considered.     314  n. 

Political  function:  view  by  county  commissioners  to  determine  need  for  pro- 
posed ditch  is  exercise  of,  and  not  of  judicial  function :  notice  thereof  to 
property-owner  not  necessary.  Zimmerman  v.  Canfield  et  al.  and  Zimmer- 
man V.  Prickett  et  al.  (Ohio).     382. 

Private  ways:  constitutionality  of  sututes  authorizing  opening  of,  by  eminent 
domain.     367  n. 

Several  tracts,  taking  of,  necessary  to  complete  use  of,  each:  all  must  be  con- 
demned in  same  proceeding.     Washington  Ice  Co  v.  Lay  (Mich.).     375. 

**  Taking  for  public  use,"  note  on.     412  n. 

Viaduct:  damage  to  property  by  viaduct  recoverable  though  no  property  is 
taken,  and  though  viaduct  is  a  lawful  structure.  Cohen  v.  City  of  Cleve- 
land (Ohio).    405. 

Vibration  and  jarring  of  property  elements  of  damage  to  be  compensated. 
Cohen  v.  City  of  Cleveland  (Ohio).     405. 

View  of  line  of  proposed  ditch  by  county  commissioners,  to  determine  need 
thereof,  under  statute  directing,  such  view  is  exercise  of  political  znd,  not 
judicial  function,  notice  of  such  action  to  property-owner  unnecessary. 
Zimmerman  v.  Canfield  etal.  and  Zimmerman  z/.  Prickett  et  al.  (Ohio).  3S2. 


ENTRY,  WRIT  OF. 

Bar  of  statute  of  limitations  held  to  have  intervened  on  peculiar  facts.   Barker 

etal.  V.  Barrows  (Mass.).     208. 
Title  tried  by,  in  Massachusetts:  grant  by  deed  of  fee  **  to  be  used  for  school 

purposes  and  no  other  "  is  not  upon  condition.     Barker  et  al.  v.  Barrows 

(Mass.).     208. 
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ESTOPPEL. 

Payment  of  judgment  in  trial  court  no  estoppel  against  attacking  judgment  in 
appellate  court  against  party  not  before  that  court.  Briggs  v,  H  in  ton 
(Tenn.).    159. 

Purchaser  at  tax  sale  not  estopped  from  obtaining  tax  deed  by  allowing  prop- 
erty to  be  assessed  against  former  owner,  and  subsequent  taxes  to  be  paid 
by  him  {setnbU)\  so  of  municipality  buying  for  taxes.  Berry  v,  Bickford 
(N.H.).     470. 

EVIDENCE. 

Appendices  of  printed  official  reports  held  admissible  as  evidence.  Milford  v, 
Greenbush  (Me.),     71. 

Highway,  injury  to  one  driving  upon;  evidence  that  plaintiff  had  directed  the 
horse  shod  in  a  way  to  avoid  a  habit  of  stumbling,  admissible  for  defend- 
ant.    Sprague  z'.  Bristol  (N.H.).     665. 

Objection  to  on  ground  that  petition  does  not  state  cause  of  action ;  petition 
liberally  construed.     Kansas  v.  School  District  (Kan.).     567. 

Such  objection  overruled  if  any  cause  of  action  is  well  stated  in  petition. 
Kansas  v.  School  District  (Kan.).     587. 

Official  character:  proof  of.     69  #f. 

Scientific  books  cannot  be  read  to  contradict  expert,  except  where  he  has  based 
his  opinion  upon  work  of  a  particular  author  when  that  work  may  be  read 
to  contradict  him.     Bloomington  v.  Shrock  (111.).    659. 

Scientific  books  generally  not  admissible,  either  directly  or  to  contradict  an  ex- 
pert; but  where  expert  assumes  to  base  opinion  on  work  of  a  particular 
author,  that  work  may  be  read  to  contradict  him.  Bloomington  v,  Shrock 
(111.).     659. 

Scientific  books  are  not  admissible  as  opinion  evidence  or  in  support  thereof^ 
but  are,  in  contradiction  of  expert.     662  n. 

Scientific  books:  what  foundation  necessary  for  admission  of.    663  n. 

EXECUTION. 

Municipality:  execution  against  may  (in  Maine)  be  levied  upon  the  goods  and 
chattels  of  the  inhabitants;  statute  authorizing  such  proceeding  not  in  con- 
flict with  U.  S.  Court,  XlVth  Amendment.     Eames  v.  Savage  (Me.).  627. 

Official  bond:  judgment  on,  for  amount  of  penalty;  execution  for  amount  of 
loss;  reference  proper  to  ascertain  amount  of  loss.  Machiasport  v. 
Small  (Me.).     179. 

EXEMPLARY  DAMAGES. 

^  See  Damages. 

EX  POST  FACTO  LAW. 

See  Constitutional  Law. 

Alabama  constitution  of  1875,  art.  vii.  §3,  making  conviction  of  felony  a  dis- 
qualification for  exercise  of  elective  franchise  acts  upon  convictions  prior 
thereto.     Washington  v.  State  (Ala.).     7. 

Such  provision  not  an  ex  post  facto  law,  nor  a  provision  in  nature  of  bill  of  at- 
tainder within  prohibition  of  Federal  Constitution.  Washington  v.  State 
(Ala.).     7. 
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EXTRAS. 

SeeFEBS. 

FEES  AND  SALARIES. 

Assessors'  compensation  txed per  list,  Aeld  to  mtaai  each  list  taken  by  him,, 
whether  it  contained  property  or  not.     Harrison  v.  Commonwealth  (Ky.)- 

247. 
Attorney  appointed  by  court  to  defend  poor  person  cannot  recover  fees  from 

the  county  or  State.     Johnson  v,  Whiteside  Co.  (III.)    281. 
Auditing  of  claim  for:  averment  of,  Ae/i/  su£Bcient  to  show  compliance  with 

statute.    Jones  v.  Morgan  (Cal.).     287. 
Auditor  required  by  statute  to  complete  unfinished  work  of  assessor:    such 

statute  M</  no  authority  to  county  board  to  vote  auditor  additional  com- 
pensation for  such  services.     Vandercook  r.  Williams  (Ind.).     254. 
Changing  compensation  of  patrolmen  and  policemen:  acts  providing  for,  Aeld 

constitutional.  Mangam  v.  City  of  Brooklyn  (N.  Y.).  292. 
Changing  fees  and  percentages:  constitutional  provision  against  (N.  Y.  Const. 

art.  iii.  §  18),  held  to  apply  only  to  officers  not  receiving  fixed  and  ceitain 

salaries.     Mangam  v.  City  of  Brooklyn  (N.  Y.).     292. 
Changing  salary  of  municipal  officers.     272  n. 

Common  law:  generally  no  compensation  for  municipal  officers  at.     267  n. 
Compensation  of  municipal  officers:  requisites  for:  constitutional  office:  stat- 
ute or  ordinance  authorizing  payment:  due  qualification  of  officer  by  bond* 

oath,  etc. ,  and  title  to  the  office.     267  n. 
Compensation  of  municipal  officers:  usually  none  at  common  law.     267  n. 
Compensation  of  municipal  officers:  who  liable  for.     279  n. 
Contract  by  county  board  to  pay  district-attorney  for  work  within  his  official 

duties,  would  be  void:  otherwise  of  contract  to  attend  to  case  after  his 

term  expired.    Jones  v.  Morgan  (Cal.).     287. 
County  clerk:  statutory  authority  necessary,  authorizing  him  to  receive,  fixing 

amount,  and  authorizing  county  commissioners  to  pay.     Noble  v.  Board 

of  Comm'rs  of  Wayne  Co.  (Ind.)   '241. 
County-commissioners'  salaries  in  Massachusetts  are  in  full  of  compensation 

for  their  services,  including  travelling  expenses.     County  of  Bristol  v. 

Gray  (Mass.).     228. 
County  treasurer:  compensation  of,  determinable  by  county  board  in  certain 

counties.  Supervisors  of  Seneca  Co.  v.  Allen  (N.  Y.).  262. 
Discovery  of  property  owned  by  city:  compensation  for.  262  n. 
Duties  imposed  upon  officer  by  law  to  which  no  compensation   is  attached 

must  be  performed  gratuitously.     Board  of  Comm'rs  of  Carroll  Co.  v. 

Gresham  (Ind.).     224. 
Expenses  of    county  commissioners   for  travelling    are,   in   Massachusetts, 

covered  by  their  salaries:  no  extra  allowances  made  therefor.     County  of 

Bristol  V,  Gray  (Mass.).     228. 
Extra  compensation  for  extra  services.     273  n. 
Forfeiture  of  salary.     280  n. 
Gross  sum  in  compensation  for  services  of  officer  authorized  by  statute,  **  and 

no  more,"  >l^/^that  such  sum  is  in  full  for  all  services  performed  by  him. 

including  services  in  completing  the  duties  of  other  officers.    Vandercook 

V.  Williams  (Ind.).     254. 
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FEES  AND  SALARIES-Continu^d. 

Health,  board  of:  compensation  of  secretary  of,  discretionary  with  county  com- 
missioners: no  appeal  from  their  order.    Waller  v.  Wood  (Ind.).    231. 

Illegal  fees:  taking  under  color  of  ofScial  authority;  averment  of,  ^^/d  suffi- 
cient.    State  V,  Nevin  (Ind.).     184. 

Illegal  official  fees:  penalty  for  illegal  taking  of  five  times  amount  of  such  fees 
taken  does  not  put  defendant  twice  in  jeopardy.  State  v.  Nevin  (Ind.). 
184. 

Invalidity  of  contract  for  compensating  officers  discovering  and  assessing 
property  by  a  percentum  on  the  taxes  derived  therefrom  will  not  invali- 
date such  taxes.     Vandercook  v.  Williams  (Ind.).     254. 

Listers  of  town  property:  fees  of,  determinable  by  the  town.  Barnes  v.  Town 
of  Bakersfield  (Vt.).    ,246. 

Mandamus  to  obtain:  right  to  office  not  triable  on.    State  v.  John  (Mo.).     238. 

Physician  as  secretary  of  county  commissioners  as  board  of  health  entitled  to 
compensation  to  be  determined  by  county  commissioners.  Waller  v. 
Wood  (Ind.).     231. 

Possession  and  title  to  office  (de  facto  and  de  jure)  considered  respectively  as 
affecting  right  to  compensation.     267  n, 

Prima-facie  holder  to  office  must  be  recognized  as  entitled  to  compensation 
until  title  to  office  settled.     State  v.  John  (Mo.).     238. 

Short-hand  reporters  (official):  act  allowing  judge  in  whose  court  they  serve  to 
determine  their  compensation,  is  constitutional.  Smith  v,  Strothers 
(Cal.).     234. 

Specific  approbation  by  law  of  public  money  cannot  be  dispensed  with,  even 
for  payment  of  official  fees,  which  officers  might  have  deducted  before 
paying  money  into  public  treasury.  State  ex  rel,  Graham  v,  Babcock 
(Neb.).     152. 

Statutory  allowance  of,  intended  as  full  compensation  for  service.  Further 
allowance  for  duties  to  which  no  fees  are  annexed  is  unauthorized  (^.^., 
allowance  to  sheriff  for  care  of  prisoners  and  insane  persons).  Board  of 
Comm'rs  of  Carroll  Co.  v.  Gresham  (Ind.).     224. 

Statutory  authority  necessary  as  to  county  clerk,  authorizing  him  to  receive, 
fixing  amount,  and  authorizing  county  commissioners  to  pay.  Noble  v. 
Board  of  Comm'rs  of  Wayne  Co.  (Ind.).     241. 

Tax  sale:  compensation  of  officers  for  making,  does  not  depend  on  validity  of 
sale.     Aldrich  v.  Picard  (Tenn.).     243. 

Tax  sale,  fee  of  clerk  for  making,  in  Tennessee,  determined.  Aldrich  v, 
Picard  (Tenn.).     243. 

FELONY. 

Disqualification  for  exercise  of  elective  franchise  under  Const.  1875,  art  viii, 
g  3.     Washington  v,  Sute  (Ala.).     7. 

FIRE  ESCAPE. 

Ordinance  regulating  held  too  vague  in  terms  to  sustain  criminal  prosecution 
for  its  violation.     Maker  v.  Slater  Mill  and  Powder  Co.  (R.  I.).    515. 

FORFEITURE. 

See  Penalties. 
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FRAUD. 

Town  line:  location  of,  may  be  vitiated  by  frand  or  misconduct.  Town  of 
Suffield  V.  Town  of  E.  Granby  (Conn.),     i. 

HEALTH,  BOARD  OF. 

Compensation  of  secreury  of,  discretionary  with  county  commissioners:  no 
appeal  from  their  [order.     Waller  v.  Wood  (Ind.).     231. 

County  commissioners  are,  in  Indiana.     Waller  v.  Wood  (Ind.).     231. 

Physician  employed  as  secretary  by  county  commissioners  acting  as,  entitled 
to  compensation,  to  be  determined  by  county  commissioners.  Waller  v. 
Wood  (Ind.).     231. 

HIGHWAY. 

See  also  Private  Ways;  Strxbts. 

Bridge  is  part  of.     Whitcher  v.  Somerville  (Mass.).     658. 

Declaration  of  purpose  of  road  by  deed,  that  it  should  be  *'  open  to  use  of 
public  at  large  for  all  manner  of  purposes  in  all  respects  as  a  common 
turnpike  road,"  but  subject  to  payment  of  tolls,  not  a  dedication.  Aus- 
terberry  v.  Corporation  of  Oldham  (Eng.  Ch.  D.).     323. 

Dedication  for  public  use.     353  «. 

Dedication  with  reservation  of  right  to  charge  tolls,  impossible  except  by- 
legislative  permission.  {Semble,)  Austerberry  v.  Corporation  of  Oldhan^ 
(Eng.  Ch.  D.).     323. 

Existence  of,  once  established,  continues  till  terminated  in  manner  known  to 
law.  Refusal  of  county  board  to  locate  a  highway  where  one  already  exists 
does  not  vacate  such  existing  highway.  Washington  Ice  Co.  v.  Lay  (Ind.). 
375. 

Injury  to  one  driving  upon ;  evidence  that  plaintiff  had  directed  the  horse  shod 
in  a  way  to  avoid  habit  of  stumbling,  admissible  for  defendant.  Sprague 
V,  Bristol  (N.  H.).     665. 

Obstruction  by  easily  removable  fence  is  a  nuisance  which  will  be  prevented 
by  injunction,  where  continuance  is  threatened.  Town's  liability  for  in- 
juries therefrom  gives  it  interest  sufficient  to  enable  it  to  maintain  bill. 
Burlington  v,  Schwarzman  (Conn.).     652. 

Opening  of,  by  county  board  final :  questions  of  public  and  private  use  are  con- 
cluded by  their  decision.     Washington  Ice  Co.  v.  Lay  (Ind.).     375. 

Opening  of :  petition  and  proposed  order  for,  laid  over  :  new  proceedings  be- 
gun :  vote  ordering  was  as  asked  by  first  petition  :  proceedings  held  regu- 
lar, and  to  afiford  no  ground  on  certiorari  for  order  to  quash.  Cornell  v. 
Mayor  and  Aldermen  of  New  Bedford  (Mass.).     371. 

Petition  for:  requirement  of  signatures  of  freeholders  is  not  a  requirement 
that  the  fact  of  freeholding  by  signers  shall  appear  on  face  of  petition. 
Washington  Ice  Co.  v.  Lay  (Ind.).     375. 

Petition  to  county  board  for :  board  are  judges  of  sufficiency  of  petition :  ob- 
jections not  taken  before  the  board  are  waived.  Washington  Ice  Co.  r. 
Lay  (Ind.).     375. 

Variance,  slight  of  petition,  and  evidence,  as  to  location  of  highway,  JUldnot 
fatal.     Washidgton  Ice  Co.  v.  Lay  (Ind.).    375. 

IDIOTS. 

Elective  franchise;  idiots  prohibited  to  exercise.  Washington  v.  State  (Ala.).   7. 
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ILLEGAL  FEES. 

See  Fees  and  Salaries. 

IMPRISONMENT. 

Fine  upon  summary  conviction. 

IMPROVEMENTS,  ASSESSMENTS  FOR. 

Assessments  for,  are  exercise  of  legislative  right  of  taxation  :  whose  determi- 
nation is  final.    Genet  v.  City  of  Brooklyn  (N.  Y.).     395. 

Benefit  assessed  in  payment  of  damages  for  taking,  is  just  compensation  for 
land  taken.     Genet  v.  City  of  Brooklyn  (N.  Y.).     395. 

Constitutionality  :  benefits,  assessment  of,  in  reduction  of  damages  by  taking, 
constitutional.     Genet  v.  City  of  Brooklyn  (N.  Y.).     395. 

So  though  fixing  of  district  for  assessment  is  by  one  body,  and  assess- 
ment of  benefit  is  by  another  body:  and  though  entire  cost  of  a  great  im* 
provement  is  laid  on  district  so  fixed.    Genet  v.  City  of  Brooklyn  (N.  Y.). 

395. 
^—  So  though  aliquot  part  of  entire  cost  of  improvement  (proportioned  to 
its  size  in  relation  to  that  of  the  whole  district)  is  assessed  as  benefit  upon 
a  tract,  irrespective  of  actual  benefit.     Genet  v.  City  of  Brooklyn  (N.  Y.). 

395. 

Damages  and  benefits:  each  tract  treated  separately  as  a  unit:  no  set-off  of  or 
consolidation  of  damages  and  benefits  to  several  tracts  owned  by  same 
person.     Genet  v.  City  of  Brooklyn  (N.  Y.).     395. 

Damages  by  improvement  to  be  compensated.     See  Eminent  Domain. 

Damages  to  property  not  abutting  on  improvement,  recoverable,  but  need  not 
be  sought  in  the  assessment  proceedings.  Cohen  v.  City  of  Cleveland 
(Ohio.).     405. 

Exemption  from  taxes:  whether  it  extends  to  special  assessments  for  improve- 
ments.    438  n. 

Laying  out  of  improvement  must  precede  assessment,  and  must  be  sufficient 
to  acquaint  land-owners  with  nature  and  extent  of  improvement.  Town 
of  Leominster  v.  Conant  (Mass.).     390. 

Laying  out  of  improvement:  no  previous  notice  necessary.  Town  of  Leomin- 
ster V.  Conant  (Mass.).    390. 

Notice  not  necessary  to  precede  laying  out  of  improvement.  Town  of 
Leominster  v,  Conant  (Mass.).     390. 

Particular  improvement  built:  then  general  plan  for  improvements  adopted, 
including  the  particular  improvement,  before  assessment  made  therefor, 
and  increasing  assessment  of  land-owners  beyond  share  of  such  first  im- 
provement: proceedings  held  valid.  Town  of  Leominster  v,  Conant 
(Mass.).    390. 

Report  of  assessment  committee:  ordecof  county  court  confirming  does  not 
estop  defense  to  assessment  of  defect  in  petition  for  improvement:  e.g.^ 
lack  of  signatures.     Liebman  v,  San  Francisco  (Cal.).     598. 

Sewer:  laying  out  must  precede  assessment  for:  must  be  certain  to  degree 
sufficient  to  acquaint  parties  assessed  with  nature  and  extent  of  the  im- 
provement   Town  of  Leominster  v,  Conant  (Mass.).    390. 

Street  opening:  part  of  lot  Uken  for:  assessment  upon  residue  proper:  lia- 
bility of  public  limited  to  excess  of  award  of  damages  over  amount  of 
benefit.     Genet  v.  City  of  Brooklyn  (N.  Y.).     395. 
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INDEPENDENT  CONTRACTOR. 

Liability  of,  for  injuries  from  negligence  in  work,  limited  to  injuries  collateral 
to  work.     Circleville  v,  Neuding  (Ohio).     656. 

INDUSTRIAL  SCHOOL. 

Commitment  of  minor  to:  act  authorizing  justice  of  peace  to  make,  for  offence 

of  which  he  has  jurisdiction  only  to  recognize  with  sureties  is  contrary  to 

bill  of  rights.     Sute  v,  Ray  (N.  H.).     135. 
Commitment  to  a  penal  sentence.     State  v.  Ray  (N.  H.).     135. 
Magistrate's  commitment  to,  would  not  bar  sentence  to  prison  for  same 

offence;  therefore,  sentence  to  industrial  school  is  illegal.     State  v.  Ray 

(N.  H.).     135. 
Penal  and  reformatory  character  of.     State  v.  Ray  (N.  H.)    135. 

INJUNCTION. 
Constitutional  right  to  equal  protection  of  laws;  deprivation  of,  would  be  ao 

irreparable  injury  and  is  ground  for  injunction.     Barthet  v.  New  Orleans 

(U.  S.  C.  C.  La.).     509, 
So  of  attempted  deprivation  of  constitutional  right  secured  by  XlVth 

Amendment,  e.g.^  by  ordinance  forbidding  maintenance  of  slaughter-house 

without    council's   permission,  after  it  was  located   in  compliance  with 

former  ordinance.     Barthet  v.  New  Orleans  (U.  S.  C.  C).     509. 

Above  opinion  strongly  disapproved  in  note.     514  «. 

Nuisance  as  ground  for.  See  Nuisance. 

Opening  of  street  by  municipality  for  what  evidence  showed  to  be  a  private 

use,  restrained  by  injunction.     Pells  v.  Boswell  (Ont.).     358. 
Obstruction  of  highway  by  easily  removable  fence  prevented  by  injunction, 

where  continuance  threatened.  -  Burlington  v.  Schwarzman  (Conn.).    652. 
Town's  liability  for  injuries  therefrom  gives  it  interest,  sufficient  to  enable 

it  to  maintain  bill.     Burlington  v,  Schwarzman  (Conn.).     652. 
Taxes:  injunction  against  levy  or  collection  of.     See  Taxes. 
Tax  on  exempt  property :  collection  of,  restrained  by  injunction.     Galveston 

Wharf  Co.  r.  City  of  Galveston  (Tex.).    422. 

INJUNCTION  BOND. 
Subrogation  between  sureties  on,  and  sureties  oo  original  debt.     168  »• 

INSTRUCTIONS  TO  JURY. 

See  Jury  awd  Jury  Trial. 

INTEREST. 
Interest  coupons  on  municipal  bonds:  See  Municipal  Bonds. 
Judgment  against  defaulting  county  treasurer  should  bear  interest  from  first 

of  year  succeeding  default.     Simmons  v.  County  of  Jackson  (Tex.).     199. 
School  fund:  interest-bearing  notes  for;  county  treasurer  and  bondsmen  liable 

for  such  interest  in  Texas.    Simmons  v.  County  of  Jackson  (Tex.).     199. 
Taxes:  interest  payable  on  when.    See  Taxes. 
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INTOXICATING  LIQUORS. 

"  Bar-room  or  drinking  shop"  is  a  place  where  the  business  of  selling  liquor 
to  be  drank  on  the  premises  is  carried  on.  Jn  re  Schneider  (Oreg.).     548. 

College,  towns,  and  villages :  act  authorizing  such  towns  to  provide  against 
evils  of  sale  of  intoxicating  liquors  not  an  unconstitutional  classification 
of  towns  and  not  unconstitutional.     Bronson  v.  Oberlin  (Ohio).     529. 

College  towns  and  villages  not  authorized  by  such  act  to  prohibit  sale  of 
liquor  within  their  limits.     Bronson  v.  Oberlin  (Ohio).     529. 

Delegation  to  villages  of  power  to  regulate  sale  of  liquor  held  not  unconstitu- 
tional under  Ohio  constitution.     Bronson  v,  Oberlin  (Ohio).     529. 

License: 
Bond  may  be  required  of  licensee  to  obey  ordinances.    In  re  Schneider 

(Oreg.).     548. 
Such  bond  may  exceed  in  amount  the  fine  which  city  is  authorized  to  impose, 
but  must  not  be  unreasonable  in  amount.     Jn  re  Schneider  (Oreg.).     548. 
Bond  calling  for  observance  of  **  all  other  ordinances*'  construed  to  mean  all 
other  ordinances  relating  to  drinking  shops.  Jn  re  Schneider  (Oreg.).    548 . 
Ohio  "  Scott  law"  required  tenant  to  obtain  landlord's  written  consent  to  sell 
liquor  on  the  premises  in  order  to  make  sale  valid.     This  in  effect  required 
a  license,  and  violated  constitutional  provision  that  no  license  to  traffic  in 
intoxicating  liquors  shall  hereafter  be  granted.     Butzman  v,  Whitbeck 
(Ohio).     535. 
Ohio  Scott  law,  so  far  as  providing  for  a  lien  on  real  estate  occupied  by 
tenant  dealing  in  liquors,  for  assessment  against  dealer,   is  in  effect  a 
license  law  and  unconstitutional.     Butzman  v.  Whitbeck  (Ohio).    535. 
Whether  law  is  a  license  law  is  determined  by  its  operation  and  effect  and 
not  from  its  form  and  words.     Butzman  v,  Whitbeck  (Ohio).     535. 

Ordinance  prohibiting  sale  or  gift  of,  with  proviso  for  sale  by  druggists  for 
medicinal  and  mechanical  purposes,  without  provision  for  written  permit 
to  druggists,  is  a  general  permission  to  all  druggists  to  sell  for  such  pur- 
poses.    Moore  z'.  People  (111.).     524. 

JEOPARDY. 

See  Constitutional  Law. 

JUDGMENTS. 

Claim  under  is  taxable  as  personalty.     Cameron  v.  Cappeller  (Ohio).    438. 

So  though  judgment  is  held  open  by  writ  of  error.     Id. 

Collateral  attack:  an  action  on  official  bond  of  clerk  of  court  to  recover  pen. 
alty  *for  an  illegal  fee  taxed  as  costs  and  included  in  judgment  does  not 
attack  the  judgment  collaterally.     State  v,  Stevens  (Ind.).     184. 

Collateral  attack:  payment  of  judgment  in  trial  court  no  estoppel  against  at- 
tacking judgment  in  appellate  court  against  party  not  before  that  court. 
Briggs  V,  Hinton  et  al,  (Tenn.)     159. 

Interest  on  judgment  against  defaulting  county  treasurer  should  bear  interest 
from  first  of  year  succeeding  default.  Simmons  et  al,  v.  County  of  Jack- 
son (Tex.).     199. 

Municipality:  execution  on  judgment  against,  may  be  levied  upon  goods  and 
chattels  of  inhabitants;  statute  authorizing  such  levy  not  in  conflict  with 
XlVth  Amendment  of  U.  S.  Constitution.     Eames  v.  Savage  (Me.).    627. 
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JUDGMENTS-Gw/iKK^^. 

Official  bond:  judgment  for  amount  of  penalty;  execution  for  amount  of  loss; 
reference  proper  to  ascertain  amount  of  loss.  Machiasport  v.  Small  (Me.). 
179. 


JUDICIAL  DISTRICT. 


See  Elsctions. 


JUDICIAL  NOTICE. 

Of  journals  of  legislature.     People  v,  Thompson  (Cal.).    47. 

JURISDICTION. 

See  Certiorari;  Justice  of  Pracb. 

JURY  AND  JURY  TRIAL. 

Challenge  to  array  sustainable  where  jury  in  eminent-domain  proceeding  are 
all  taken  from  one  township,  and  that  one  is  affected  by  the  improvement. 
Houghton  Common  Council  v.  Huron  Copper  Mining  Co.  (Mich.)    315. 

Election,  petition  for:  in  mandamus  proceedings  issue  whether  petition  has 
proper  signatures  is  not  one  of  right  triable  by  jury.  Dutten  v.  Village  of 
Hanover  (Ohio).    30. 

Fine  upon  summary  conviction,  without  jury,  enforcible  by  imprisonment,  for 
violation  of  police  regulation,  or  for  immoral  practice,  is  not  an  invasion 
of  constitutional  right  to  jury  trial  (Ohio  Const,  art.  i.  ^  5,  17),  nor  is 
statute  providing  therefor  unconstitutional.     Inwood  v.  State  (Ohio).  520. 

Instruction  directing  a  verdict:  when  improper.  Miller  v.  White  River  School 
Township  (Ind.).     144. 

Instruction  to  find  specially  on  special  issues  of  fact  should  be  granted  when 
asked.     Miller  v.  White  River  School  Township  (Ind.).     144. 

Where  court  may  properly  direct  a  verdict,  failure  so  to  instruct  is  harm- 
less error.     Id. 

Mandamus  proceedings:  jury  trial  in.     33  n. 

Verdict,  direction  of,  by  court  improper,  when.  Miller  v.  White  River  School 
Township  (Ind.).    144. 

JUSTICE  OF  PEACE. 
Commitment  by,  for  offence  as  to  which  justice's  jurisdiction  is  not  to  hear 
and  determine,  but  only  to  recognize  with  sureties:  statute  authorizing 
such  commitment  contrary  to  bill  of  rights.     State  v,  Ray  (N.  H.).  135. 

KNOWLEDGE  OF  LAW. 

Knowledge  of  unconstitutionality  of  statute  not  p^sumed.  People  v,  Thomp- 
son (Cal.).    47. 

Power  of:  ratification  of  illegal  expenditure  by  municipality  and  authorization 
of  tax  to  cover  such  expense  is  beyond  legislative  power.  Carlton  v. 
Newman  (Me;).    454. 

LAND  CONTRACT. 

'  See  Specific  Performance. 
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LANDLORD  AND  TENANT. 

Covenant  running  with  land :  harden  of,  in  covenants  not  involving  a  grant. 

never  runs  with    land  at  law,  except  as  between  landlord  and  tenant. 

Ausierberry  v.  Corporation  of  Oldham  (Eng.  Ch.  D.).     323. 
Intoxicating  liquor:  act  requiring  tenant  to  procure  landlord's  written  consent 

to  sell  liquor  on  the  premises,  in  order  to  make  sale  lawful,  required  a 

license,  and    violated    constitutional  'provision  against    licensing  liquor 

traffic.     Butzman  v.  Whitbeck  (Ohio).     535. 
Lessees  of  school  lands  taxable  for  their  interest  therein.     Bentley  v.  Barton 

(Ohio).    440. 

LARCENY. 

Disqualification  for  exercise  of  elective  franchise  under  Const.  1875,  art  viii. 
§  3.    Washington  v.  State  (Ala.).     7. 

LAYING  ON  TABLE. 

See  Parliamentary  Law. 

LEGISLATURE. 

Legislative  control  over  devises  to  municipal  corporations.    116  if. 

LIBERTY. 

See  Arrbst;  Nuisance. 

LICENSE.  «\ 

•  Liquor  license.    See  Intoxicating  Liquors. 

LIMITATIONS,  STATUTE  OF. 

Action  on  official  bond  to  recover  penalty  for  taking  illegal  fee  is  governed  by 
provision  of  statute  of  limitations  for  action  on  official  bonds,  and  not  by 
provision  for  penalties.     State  v,  Stevens  (Ind.).     184. 

State:  doctrine  that  statute  does  not  run  against;  statutes  expressly  running 
against;  note  on.     595  n. 

State,  statute  does  not  run  against,  except  when  expressly  so  provided. 
Kansas  v.  School  District  (Kan.).     587. 

Qu«re,  where  State  acquired  a  claim  or  debt  after  statute  began  to    run 

against  it.     Kansas  v.  School  District  (Kan.).  587. 

Writ  of  entry:  bar  of  statute  Md  to  have  intervened  against,  on  peculiar  facts. 
Bailcer  et  al,  v.  Barrows  (Mass.).     208. 


LIQUOR  LAWS. 


See  Intoxicating  Liquors. 


LUNATICS. 

Elective  franchise:   lunatics  prohibited   to  exercise.     Washington  v.  State 
(Ala.).     7. 
9  Cor.  Cas. — ^44 
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MAJORITY. 
Majority  of  official  board  may  exercise  powers  of  board.     People  v.  Police 
Commissioners  (N.  Y.).     73. 


MALFEASANCE  IN  OFFICE. 
Disqualification  for  exercise  of  elective  franchise  under  Const.  1875,  art.  yilL 
g  3.     Washington  v.  Sute  (Ala.).    7. 

MANDAMUS. 

Applicant  for,  must  show  dear  legal  right  to  the  relief  sought.  Klokke  v. 
Sunley(Ill.).    465. 

Auditing  of  claims  :  averment  of,  in  petition,  ^A/ sufficient  to  show  compliance 
with  statute.    Jones  v.  Morgan  (Cal.).     287. 

Auditor  of  public  accounts  compellable  by,  to  issue  warrant  for  public  money 
in  proper  case.     State  ex,  rel.  Mainx.  v  Turpen  (Ohio).     119. 

Election:  mandamus  to  compel  council  to  order;  issue  whether  petition  for,, 
had  proper  number  of  signatures  is  not  an  issue  of  right  triable  by  jury. 
Dutten  V.  Village  of  Hanover  (Ohio).     30. 

Fruitless  exercise  of  power  not  indulged;  mandamus  not  granted  where  it 
would  be  of  no  avail  to  petitioner.     Klokke  v,  Stanley  (111.).    465. 

Jury  trial  in  mandamus  proceedings:  right  to.     33  n. 

Mistakes  or  omissions  of  petitioner  not  corrected  by  mandamus,  Klokke  v. 
Stanley  (lU.).    465. 

Power  to  issue  not  fruitlessly  exercised;  mandamus  not  granted  where  it  would 
be  of  no  avail  to  petitioner.     Klokke  v,  Stanley  (III.).   465. 

Right  to  office  not  determinable  on  mandamus  to  compel  payment  of  salary. 
State  V.  John  (Mo.).    238. 

Second  tax  deed  under  same  certificate  of  purchase  as  prior  deed  is  not  com- 
pellable from  county  clerk  by  holder  of  first  deed,  where  he  has  filed  with 
the  clerk  more  perfect  evidence  of  compliance  with  law  as  to  notice  of  pur- 
chase.    Klokke  V.  Stanley  (III).     465. 

But  where  first  tax  deed  is  inoperative,  through  a  mistake  by  clerk  in 

execution  thereof,  he  is  compellable  by  mandamus  to  correct  the  mistake, 
and  he  may  correct  it  without  compulsion.    Klokke  v.  Stanley  (111.).    465. 

To  compel  officer  to  perform  his  duty;  his  honest  doubts  as  to  extent  of  his 
duty  no  reason  for  not  issuing  writ.     State  v»  Turpen  (Ohio).     119. 

MANUFACTURER. 

Ice-packer  is  not.     Knickerbocker  Ice  Co.  v.  People  (N.  Y.).    418 
Pork-packer  taxable  as.     Engle  v,  Sohn  &  Co.  (Ohio).    413. 
Who  is,  and  who  is  not.    421  n. 

MINOR. 
Elective  franchise :  minors  prohibited  to  exercise.  Washington  9.  State  (Ala.).  7. 

MINORITY  REPRESENTATION. 

See  ELEcriONS. 
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MISTAKE. 

Tax  deed:  mistake  in  by  clerk  in  executing  it,  rendering  it  inoperative,  correc- 
tion of  is  compellable  by  mandamus^  and  clerk  may  correct  it  without  com- 
pulsion.    Klokke  V,  Stanley  (111.).    465* 

MUNICIPAL  BONDS. 

See  also  School  Bonds. 

Authority  to  sell  bonds  at  par  does  not  authorize  sale  for  less  than  par.   626  n. 

Estoppel  against  municipality  by  recitals:  recitals  of  conformity  to  law  In  all 
respects  necessary  to  give  validity  to  bond,  work  estoppel,  where  made  by 
duly  authorized  officers  of  the  municipality;  otherwise  not.  Liebman  v, 
San  Francisco  (Cal.).     598. 

Estoppel:  municipality  not  estopped  by  affidavits  of  its  officers,  to  effect  that 
lawful  conditions  for  issuing  bonds  exist;  e.g.,  that  consent  of  majority  of 
taxpayers  has  been  obtained.     Ontario  v.  Hill  (N.  Y.).     636. 

Interest  coupon,  severed  from  bond,  being  for  a  larger  sum  than  bond  names 
as  interest,  holder  must  show  purchase  for  value  without  notice  of  the 
error,  before  maturity,  to  recover  the  sum  named  in  coupon.  Goodwin  v. 
Bath  (Me.).     585. 

Issue  of,  grounds  for,  and  validity  of,  reviewable  by  certiorari  or  in  equity. 
Ontario  v.  Hill  (N.  Y.).    636. 

Railway  aid  bonds:  under  Act  authorizing  same  upon  consent  obtained  of 
majority  of  taxpayers,  bonds  are  void  unless  such  consent  has  actually 
been  given.     Ontario  v.  Hill  (N.  Y.).    636. 

Affidavits  by  town  officers  that  such  consent  has  been  obtained  not  con- 
clusive upon  town.     Ontario  v.  Hill  (N.  Y.).     636. 

No  action  will  lie  on  behalf  of  town  against  commissioners  for  damages 

sustained  by  wrongful  issue  of  bonds.  Assessors'  certificate,  duly  made, 
is  a  justification  to  commissioners  in  issuing  the  bonds.  Ontario  v.  Hill 
(N.  Y.).    636. 

MUNICIPAL  BOUNDARIES. 
Fixed  by  whom.    4  n. 

MUNICIPAL   CORPORATIONS. 

See  County  Commissioners;  Towns. 
Agency ; 

Public  agencies  appointed  to  exercise  public  duties  within  the  limits  of  a 

municipality,  not  agents  of  the  municipality,  when.     622  n. 
State  cannot  appoint  officers  or  agents  who  are  to  have  charge  of  local 

municipal  affairs.     625  n. 
State  may  empower  municipality  to  act  as  its  special  agent  in  the  exercise  of 
a  special  public  duty  or  function.     625  n. 
Amendment  of  record:  authority  to  keep  record  includes  authority  to  amend 

it  at  subsequent  date.    Town  of  Leominster  v,  Conant  (Mass.).     39a 
Annexation  of  territory  to  municipality:    payment  of  previous  debts.    See 

Taxes. 
Boards:  meeting  of;  when  all  members  must  be  present.     579  n. 
Majorities;  powers  of.     579  n. 
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MUNICIPAL  CORPORATIONS-C^/tWffA/. 

Bonds  of.    Sec  Municipal  Bonds;  Public  Debt. 

Bond:  city  may  take  from  persons  in  business  it  is  anthorized  to  license 
and  regulate,  e.g,^  liquor-selling,  to  obey  ordinances.  In  re  Schneider 
(Oreg.).     548. 

^—  Such  bond  may  exceed  in  penalty  amount  of  fine  which  city  is  author- 
ized to  impose,  but  must  not  be  unreasonable  in  amount  In  re  Schneider 
(Oreg.).     548. 

Bond  calling  for  observance  of  *'all  other  ordinances"  construed  to  mean  all 
other  ordinances  relating  to  drinking-shops.   In  re  Schneider  (Oreg.).   548. 

Certificates  of  indebtedness;  pledge  of.    See  Pledge. 

Change  of  organization:  school  property,  how  affected.  Board  of  Education 
V,  Board  of  Education  (Ohio).     211. 

Charter  power:  "to  license  and  regulate  drinking-shops;"  power  authorizes 
municipality  to  take  bonds  from  keepers  of  such  places  to  observe  ordi- 
nances. Bond  with  larger  penalty  than  pecunikry  limit  of  fine  which 
municipality  can  impose  is  valid.     In  re  Schneider  (Oreg.).     548. 

— ^  Bond  must  not  be  for  unreasonable  amount.  In  re  Schneider  (Oreg.). 
548. 

^^  Such  bond,  calling  for  observance  of  "all  other  ordinances  of  said 
city,"  construed  to  mean  all  other  ordinances  relating  to  drinking-shops. 
In  re  Schneider  (Oreg.).     548. 

Contracts:  promises  by  individual  members  of  municipal  board  to  pay  existing 
debts  of  the  board  without  any  joint  action  not  binding  on  municipality. 
Strong  V,  District  of  Columbia  (D.  C).     568. 

Council  proceedings  on  petition  and  order  to  open  highway:  two  sets  of  pro- 
ceedings, first  laid  over,  second  begun;  order  then  made  in  first  proceed- 
ings held  regular,  and  on  certiorari  to  show  no  ground  for  order  to  quash. 
Cornell  v.  Mayor  and  Aldermen  of  New  Bedford  (Mass.).     371. 

Deed  by  municipality.    See  Deed. 

Devises  to  municipal  corporations.     114  n. 

^^  Legislative  control  over.     n6  n. 

Election  on  surrender  of  municipal  powers  :  petition  for.  In  mandamus  pro- 
ceedings issue  whether  petition  lias  proper  signature  is  not  one  of  right 
triable  by  jury.     Dutten  v.  Village  of  Hanover  (Ohio).     30. 

Election,  petition  for :  duty  of  council  to  see  that  it  has  proper  signatures. 
Dutten  V,  Village  of  Hanover  (Ohio).     30. 

Election,  petition  for:  signers  may  withdraw  their  names  while  petition  is 
under  consideration  by  municipal  council;  if  such  withdrawals  reduce  sig- 
natures below  necessary  number,  petition  must  be  denied.  Dutten  v. 
Village  of  Hanover  (Ohio).     30. 

Eminent  domain  exercisable  by,  beyond  its  own  borders  only  by  express  grant 
of  power.  Haughton  Common  Council  v,  Huron  Copper  Afining  Co. 
(Mich.).    315. 

Execution  against  doctrine  that  it  is  enforceable  by  levy  upon  inhabitants' 
property.     Eames  v.  Savage  (Me.).    627. 

Execution  against  may,  in  Maine,  be  levied  upon  the  goods  and  chattels  of  the 
inhabitants:  statute  authorizing  such  levy  not   in  conflict  with  XlVth 
Amendment  of  U.  S.  Constitution.     Eames  v.  Savage  (Me.).     627. 
Individual  promises  of  members  of  municipal  board  not  bindmg  on  corpora- 
tion.    Strong  V,  District  of  Columbia  (D.  C).     568. 
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MUNICIPAL  CORPORATlOliS-Qmtinufii. 

Individual  promises  or  acts  of  members  of  board  canoot  bind  corporation, 
though  majority  of  members  join  in  or  ratify  same.     577  n. 

Instrumentalities  of  government:  municipalities  are,  for  levying  taxes:  lien  of 
their  taxes  is  of  same  rank  with  those  of  State  and  county  taxes.  Justice 
V.  Logansport  (Ind.).    451. 

Meeting  of  municipal  board:  majority  may  act  for  board.     578  n. 

Negligent  construction  of  cistern  in  street:  city  liable  for  injury  resulting  from 
lack  of  guard.     Cirdeville  v.  Neuding  (Ohio).     656. 

Nuisances,  power  to  abate,  considered.     314  n. 

Officers.    See,  under  Municipal  Corporations,  Agency;  and  sec  Agency. 

Ordinances.    See  Ordinances. 

Record :  authority  of  selectmen  to  keep,  includes  authority  to  amend  same  at 
subsequent  date.     Town  of  Leominster  v.  Conant  (Mass.).     390. 

Seal  of  municipality.     See  Seal. 

Sewer:  authority  to  construct  not  presumed  an  authority  to  create  a  nuisance 
unless  that  is  the  necessary  result;  if  the  work  can  be  done  without,  the 
intention  that  it  should  be  so  done  is  presumed.  But  if  extensive  purify- 
ing works  would  be  necessary,  it  will  not  be  implied  that  the  end  was  to 
be  so  obtained.     Morse  v,  Worcester  (Mass.).     642. 

Sidewalks:  duty  of  city  to  clear.     Hayes  v,  Cambridge  (Mass.).    664. 

Sidewalks:  suit  for  injury  caused  by  snow  upon;  ordinance  requiring  owners 
and  tenants  to  remove  snow  held  inadmissible  in  suit  against  city.  Hayes 
V.  Cambridge  (Mass.).    664. 

Street  lowered  in  order  to  be  crossed  by  railway  bridge:  such  lowered  portion 
is  not  part  of  **  approach"  to  bridge  within  statute  thereon.  Whitcher  v. 
Somerville  (Mass.).     658. 

Street:  negligent  construction  of  cistern  in:  city  liable  from  injury  from  lack 
of  guard.     Cirdeville  v,  Neuding  (Ohio).     656. 

Taxation  of  municipal  property.     See  Taxes. 

Taxes:  municipal  property  not  taxable.     434  n. 

Taxes  of  liens  of,  are  of  equal  rank  with  those  of  State  and  county  taxes. 
Justice  V,  Logansport  (Ind.).    451. 

NEGLIGENCE. 

Independent  contractor's  liability  for  injuries  from  negligent  conduct  of  work 
limited  to  injuriescollateral  to  the  work.  Cirdeville  v.  Neuding  (Ohio).  656. 

Municipality  liable  for  injury  from  lack  of  guard  around  cistern  in  construction 
in  street     Cirdeville  v.  Neuding  (Ohio).     656. 

Street:'  negligent  construction  of  cistern  in;  city  liable  for  injury  from  lack  of 
guard.    Cirdeville  v,  Neuding  (Ohio).    656. 

NOTICE. 

See  County  Commissioners. 

By  municipal  body  of  intention  to  purchase  lands,  held  not  to  extend  to  pur- 
chase for  children's  home.     State  ex  rel,  Manix  v,  Turpen  (Ohio).     119. 

NUISANCE. 
Abatement  by  attempted  exercise  of  eminent  domain:  such  acts  are  beyond 
power  of  council,  and  city  is  not  answerable  therefor.    Cavanagh  v.  City 
of  Boston  (Mass.).     311. 
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NUISANCE— C^^if  !!/</. 

Abatement  of:  appropriation  of  priTate  property  for,  bj  nnintdpaUtj  without 
owner's  consent  and  without  enabling  act,  unconstitntionaJ.  Cavanagh 
V,  City  of  Boston  (Mass.).     311. 

Abatement  of»  by  exercise  of  eminent  domain  considered.     314  it. 

Authority  to  construct  sewer,  not  presumed  an  authority  to  create  a  nuisance, 
unless  that  is  the  necessary  result;  if  the  work  can  be  done  without,  the 
intention  that  it  should  be  so  done  is  presumed.  But  if  extensive  purify- 
ing works  would  be  necessary,  it  will  not  be  implied  that  the  end  was  to 
be  so  attained.     Morse  r.  Worcester  (Mass.).    643. 

Dangerous  and  noxious  forms  of  industry,  trade,  and  property:  regulation  and 
inhibition  of,  by  statute  considered.     499  n. 

Equal  protection  of  laws;  secured  by  Fourteenth  Amendment  of  U.  S.  Consti- 
tution ;  application  of,  to  laws  affecting  nuisances.  Barthet  v.  New  Orleans 
(U.  S.  C.  C.  La.).     509. 

Deprivation  of  such  constitutional  right  would  be  an  irreparable  injury 

and  is  ground  for  injunction.     Id. 

So  slaughter-house  ordinance  A^ld  to  deprive  owner  of  slaughter-house 

of  equal  protection  of  laws,  and  to  be  unconstitutional.     Id. 

Above  decision  strongly  disapproved.     514  n. 

Highway:  obstruction  of,  by  easily  removable  fence  prevented  by  injunction, 
where  continuance  threatened.  Burlington  v.  Schwarzman  (Conn.). 
653. 

Town's  liability  for  injuries  therefrom  gives  it  sufficient  interest  to  main- 
tain bill.     Burlington  v,  Schwarzman  (Conn.).    653. 

Highway:  obstruction  of,  by  fence  is.  Burlington  v.  Schwarzman  (Conn.). 
652. 

Municipal  power  to  abate:  note  on.     314  it. 

Noxious  trades:  regulation  and  inhibition  of,  by  statute  considered.     499  it. 

Oleomargarine:  absolute  prohibition  of  manufacture  of,  unconstitutional  under 
U.  S.  Const.,  Fourteenth  Amendment,  and  N.  Y.  Const.,  art.  i,  §§  i,  6. 
P.  V.  Marx  (N.  Y.).     49r. 

Oleomargarine:  prohibition  and  regulation  of  manufacture  of,  by  statute  con- 
sidered.    499  If. 

Ordinance  prescribing  place  for  slaughter-houses:  purchase  and  erection  of 
.  slaughter-house  there  by  complainant;  amendmet  to  ordinance  forbidding 
maintenance  of  slaughter-house  there  except  by  permission  of  city  council; 
amendment  i^/c/ unconstitutional  under  U.  S.  Const.,  Founeenth  Amend- 
ment, securing. 

Power  to  abate:  act  conferring  upon  municipality  or  taxing  district  is  not  a 
taxing  of  property  or  service  for  public  use  without  compensation.  Thei- 
lan  V.  Porter  (Tenn.).    486. 

U.  S.  Const.,  Fourteenth  Amendment,  secures  to  every  citizen  a  right  to  follow 
any  lawful  industry.  Absolute  prohibition  of  any  such  industry,  ^.^.,  man- 
ufacture of  oleomargarine,  is  unconstitutional.  So  also  under  Ni  Yt 
Const.,  art.  i.  §§  i,  6.     P.  v,  Marx  (N.  Y.).     491. 

OATH. 

Judge  of  election  of  school  trustees  cannot  administer  oath  to  school  trustees. 

State  V,  Horton  e/  al,  (Nev.).     65. 
Of  office:  act  requiring  oath  *'tobe  indorsed  on  certificate  of  appointment" 
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OATH^ConHnued, 

complied  with  by  attaching  oath  to  certificate.      State  v,  Horton  et  al, 
(Ncv.).    65. 

OFFICE  AND  OFFICER. 

Sec  Appointment;  Election;  Malfeasance  in  Office. 

Contested  title  to,  triable  in  Missouri  only  by  courts,  except  as  to  governor 

and  lieutenant-governor.     State  v,  John  (Mo.).     238. 
Dg  facto  officer:  a  person  declared  elected  and  inducted  into  an  office  is  a  <^ 

facto  officer,  though  not  lawfully  elected.     State  v.  Megin  (N.  H.).     68. 
De  ^acto  officer:  assumption  of  office  by.     Attorney-General  v,  Crocker  et  aL 

(Mass.).     57. 
De  fcuto  officer:  color  of  title  not  necessary  to.     Attorney-General  v,  Crocker 

et  al.  (Mass.).     57. 
De  facto  officer  is  one  who  has  color  of  title  and  possession  of  the  office. 

Chowning  v.  Boger  (Tex.).     91. 
De  facto  officer :  note  on.     69  n. 
Dejure  officer  entitled  to  recover  the  salary  and  emoluments  of  the  office. 

Chowning  v.  Boger  (Tex.).     91. 
Dejure  officer  is  one  who  has  the  legal  title.    Chowning  v,  Boger  (Tex.).     91. 
Dejure  officer,  suspended,  is  not  de  facto  officer.     Chowning  v,  Boger  (Tex.). 

91. 
Duties  imposed  upon  offices  by  law  to  which  no  compensation  is  attached  must 

be  performed  gratuitously.     Board  of  CommVs  of  Carroll  Co  v,  Gresh- 

am  (Ind.).     224. 
Ex  officio  officer:  act  making  holder  of  one  office  ex  officio  holder  of  another 

does  not  merge  the  offices.     State  v,  Laughton  (Nev.).     79. 
Ex  officio  officer:  constitution  of  Nevada  does  not  prevent  lieutenant-governor 

from  being  ex  officio  State  librarian.     State  v,  Laughton  (Nev.).     79. 
Ex  officio  officer:  so  failure  to  file  bond  in  subsidiary  or  secondary  capacity 

does  not  vacate  office  in  principal  capacity.     State  v,  Laughton  (Nev.). 

79. 
Possession  and  title  to  {de  facto  and  dejure),  considered  respectively  as  affecting 

right  to  compensation.     267  n. 
Proof  of  official  character:  note  on.     69  n. 
Resignation  of  sheriff  creates  vacancy  eo  instanti,    Chowning  v,  Boger  (Tex.). 

91. 
Right  to,   not  determinable  on  mandamus  to  obtain  salary.     State  v,  John 

(Mo.).     238. 

OFFICIAL  BONDS. 

See  Sureties. 
Action  on  official  bond  of  clerk  of  court  to  recover  penalty  for  an  illegal  fee 

taxed  as  costs  and  included  in  judgmeift  does  not  attack  the  judgment 

collaterally.     State  v,  Stevens  (Ind.).     184. 
Action  on,  to  recover  penalty  for  taking  illegal  fee  is  governed  by  provision 

of  statute  of  limitations  for  actions  on  official  bonds,  and  not  by  provision 

for  penalties.     State  v.  Stevens  (Ind.).     184. 
Change  of  statutory  duties:  effect  of.  on  sureties'  liability.     310  n. 
Contribution  and  subrogation  between  sureties  on  sheriff*s  bond  held  for  de- 
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OFFICIAL  BONDS— Gw/^nffA/.* 

fault  of  deputy  sheriff,  and  sureties  on  deputy  shenfTs  bond.    Briggs  v, 

Hinton  et  al.  (Tcnn.).     159. 
County  treasurer's  bond  (in  Texas)  renders  sureties  liable  for  misappropriation 

of  school  funds  of  any  kind  or  description*  without  reference  to  their 

sources.     Simmons  v.  County  of  Jackson  (Tex.).     199. 
Damages  on  breach  of,  for  jury.     Mayor,  etc.,  of  New  York  v.  Kelly  (N.Y.). 

303. 

Delay  in  execution  of  bond:  if  bond  is  executed  after  entry  ill  to  office,  without 
words  of  relation,  sureties  will  be  liable  only  for  acts  thereafter.  State 
V.  Polk  (Tenn.).     154. 

Filing  bond  essential  to  office-holding,  when.     State  v,  Laughton  (Nev.).     79. 

Forfeiture  of  office  by  failure  to  file  official  bond.     89  n. 

Judgment  on,  should  be  for  the  amount  of  the  penalty.  Machiasport  vl  Small 
(Me.).     179. 

Judgment  for  penalty  may  be  reduced  by  court  and  execution  issued  for 
amount  of  loss.     Machiasport  v.  Small  (Me.).     179. 

Reference  to  auditor  may  be  had  to  determine  amount  for  which  execu- 
tion should  issue.     Id. 

Majority  of  board  may  exercise  powers  of  board.  People  v.  Police  Commis- 
sioners (N.  Y.).     73. 

New  duties  laid  on  officer:  liability  of  surety  in  case  of.     309  if. 

Notice  by  surety  to  release.     State  v,  Laughton  (Nev.).     79. 

Public  officers  intrusted  with  public  money,  and  required  to  give  bonds  for 
faithful  discharge  of  official  duties,  are  not  mere  bailees  of  the  money,  re- 
quired only  to  exercise  ordinary  care  and  diligence.  They  are  liable  for 
money  stolen  ^without  their  fault  or  negligence.  State  v.  Nevin  (Nev.). 
171. 

Release  of  surety  from:  formalities  considered.  State  v,  Laughton  (Nev.).    79. 

State  treasurer's  bond  is  a  joint  and  several  bond.  State  v,  Polk  (Tenn.).  154. 

But  if  bond  is  accepted,  which  binds  his  sureties  only  for  aliquot  parts  of 

the  penalty,  they  cannot  be  charged  for  more.     Id. 

Suit  on  bond'  sheriff  alone  appealing,  sureties  are  not  before  appellate  court; 
and  it  cannot  give  judgment  against  them.  Briggs  v.  Hinton  et  al, 
(Tenn.).     159. 

Suit  on  collector's  bond:  plea  of  performance;  plaintiff  has  burden  of  showing 
either  actual  collection,  or  duty  and  legal  authority  to  collect  certain 
moneys,  before  defendant  has  burden  of  -proving  performance  in  respect 
thereto.     Machiasport  z/.  Small  (Me.).     179. 

^—  On  such  proof  by  plaintiff,  defendant  has  burden  of  adducing  evidence  in 
support  of  his  plea.     Machiasport  v.  Small  (Me.).     179. 

Sureties  liable  for  defalcations  of  treasurer  of  money  collected  under  color  of 
law  but  without  warrant  in  law.  Simmons  et  aL  v.  County  of  Jackson 
(Tex.).     199. 

Sureties  not  discharged  by  mere  imposition  of  new  duties  on  principal,  which 
are  separable  from  those  of  office  originally,  and  which  do  not  impede  the 
•execution  of  such  duties.    Mayor,  etc.,  of  New  Yorki^.  Kelly  (N.  Y.),    303. 

Sureties  on,  semble,  not  chargeable  for  derelictions  of  principal  in  new  duties 
laid  upon  him  during  term  which  are  distinct  and  separable  from  the 
duties  of  his  office  originally.  Mayor,  etc.,  of  New  York  v.  KeUy  (N.  Y.). 
303. 
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OFFICIAL  REPORTS- 

Appendices  to,  held  admissible  in  evidence.    Milford  v,  Greenbush  (Me.).     17. 


OLEOMARGARINE. 

See  Nuisance. 

ORDINANCES. 

Intoxicating  liquors:  ordinances  in  relation  to.  See  also  Intoxicating  Liq- 
uors. 

Intoxicating  liquors:  ordinance  prohibiting  sale  or  gift  of,  with  proviso  for 
sale  by  druggists  for  medicinal  and  mechanical  purposes,  without  provision 
for  written  permit  to  druggists,  is  a  general  permit  to  all  druggists  to  sell 
for  such  purposes.     Moore  «/.  P.  (III.).     524. 

Ordinance  regulating  fire-escape  held  too  vague  in  terms  to  sustain  criminal 
prosecution  for  its  violation.    Maker  v.  Slater  Mill  and  Powder  Co.  (R.  I.). 

515.  ' 
"  Quarter**  in  provision  for  license  fee  payable  five  days  from  beginning  of 
each  quarter  means  quarter  of  year,  and  is  not  ambiguous.    In  re  Schnei- 
der (Greg.).     548. 


PARLIAMENTARY  LAW. 

"  Laying  on  table  till  next  meeting"  does  not  prevent  council  from  taking  the 
matter  up  at  a  meeting  after  such  "  next  meeting."  Cornell  v.  Mayor  and 
Aldermen  of  New  Bedford  (Mass.).     371. 


PAUPER. 

Attorney  appointed  to  defend  poor  person  cannot  recover  fees  from  the  county 

or  State.    Johnson  et  al,  v.  Whiteside  Co.  (111.).     281. 
Settlement  of,  in  a  town,  may  be  admitted  by  the  town,  by  vote.     West 

Bridgewater  v.  Wareham  (Mass.).     483. 
Settlement  of:  votes  of  town  in  town  meeting  held  to  contain  admissions  that 

pauper  had  a  settlement  therein.    West  Bridgewater  v,  Wareham  (Mass.). 

483. 


PENALTIES. 

See  Official. 

Action  on  official  bond  to  recover  penalty  for  taking  illegal  fee  is  governed  by 
provision  of  statute  of  limitations  for  actions  on  official  bonds,  and  not 
by  provision  for  penalties.     State  v,  Stevens  (Ind.).     184. 

Fine  imposed  on  summary  conviction,  without  jury,  enforceable  by  imprison- 
ment, not  a  violation  of  right  to  jury  trial.     Inwood  v.  Slate  (Ohio).     520. 

Repeal  of  statute  imposing,  is  a  remission  of  the  penalty.  It  cannot  be  col- 
lected thereafter.  So  delinquent  taxpayer  may  redeem  from  sale  prior  to 
repeal  without  tendering  penalty  in  addition  to  redemption  money.  Snell 
V.  Campbell  (N.  H.).     472. 
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PETITION. 

For  election.    See  Elections. 

For  election:  signers  may  withdraw  their  names  before  petition  is  acted  on  by 
municipal  authorities;  if  such  withdrawals  reduce  signatures  below  neces- 
sary number,  petition  must  be  denied.  Dutten  r.  Village  of  Hanover 
(Ohio).     30. 

PLAT. 

Dedication  for  street  by,  complete  upon  conreyance  of  lots  with  reference  to 
plat,  though  plat  be  not  properly  certified  for  record.  Hurley  v,  Missis- 
sippi and  Rum  River  Boom  Co.  (Minn.).     353. 

Lots  fronting  on  line  of  continuation  of  street:  implication  that  street  does 
so  continue,  though  not  so  marked  on  plat,  and  conveyance  k^ld  to  ex- 
tend to  line  of  centre  of  such  street  produced.  Hurley  v,  Mississippi  and 
Rum  River  Boom  Co.  (Minn.).     353. 

Open,  unmarked  space  on  plat:  dedication  of,  a  question  determinable  by  acts 
in  pais,  user,  etc.  Hurley  v.  Mississippi  and  Rum  River  Boom  Co. 
(Minn.).     353- 

PLEADING  AND  PRACTICE. 

See  Burden  of  Proof;  Demurrer. 

Bond,  suit  on:  no  breach  assigned:  defendant  is  entitled  to  oyer,  and  to  rule 

on  plaintifif  to  assign  breach  of  condition ;  defence  allowed  under  general 

issue.     Machiasport  v.  Small  (Me.).     179. 
Illegal  fees:  taken  under  color  of  official  authority;  averment  of,  A^Z/ sufficient. 

State  V,  Stevens  (Ind.).     184. 
Objection  to  evidence  for  plaintiff,  on  ground  that  petition  does  not  state  cause 

of  action:  petition  liberally  construed.     Kansas  v.  School  District  (Kan.). 

587. 

Such  objection  overruled  if  any  cause  of  action  is  well  stated  in  petition. 

Kansas  v.  School  District  (Kan.).     587. 

PLEDGE. 

Pledge  of  municipal  certificates  of  indebtedness  confers  authority  on  pledgee  to 
receive  payment.  Pledgor  must  notify  municipality  of  any  reasons  for 
withholding  payment.     Strong  v.  District  ot  Columbia  (D.  C).     568. 

POLICE. 

Majority  of  police  board  may  exercise  powers  of  board,  e.g,,  may  pass  on  charge 
against  police-officer.     People  v.  Police  Commissioners  (N.  Y.).     73. 

Tax-assessors  are  not  local  police;  their  term  not  measured  by  that  of  local 
police.     Dibble  v,  Merrman  et  aL  (Conn.).     96. 

POLICE  POWER, 

See  Nuisance. 

Fire-escape  ordinance  held  too  vague  in  terms  to  sustain  criminal  prosecution 

for  its  violation.     Maker  v.  Slater  Mill  and  Powder  Co.  (R.  I.).     515. 
Ordinances  enacted  as  exercise  of.     See  Ordinances. 
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POLITICAL  PARTY. 

Membership  of,  cannot  be  made  test  of  eligibility  for  office  (Mich.).    18  and  29  n, 

PRESIDING  OFFICER. 

Moderator,  resignation  of.     See  Town  Meeting. 

PRISONERS. 

Employment  of,  in  county  jail:  county  commissioners  control,  in  Massachu- 
setts.    County  of  Bristol  v.  Gray  (Mass.).     228. 

Products  of  their  labor  in  county  jail:  master  who  employs  them  to  dispose 
thereof:  allowance  to  him  for  expense  thereof  proper.  County  of  Bristol 
V.  Gray  (Mass.).     228. 

Rules  for  government  of:  county  commissioners  to  make^  in  Massachusetts. 
County  of  Bristol  v.  Gray  (Mass.).     228. 

Sheriff  responsible  for  safe- keeping  of.  County  of  Bristol  v.  Gray  (Mass.). 
228. 

Supplies  for:  county  commissioners  responsible  for,  in  Massachusetts.  County 
of  Bristol  V,  Gray  (Mass.).     228. 

PRIVATE  WAYS. 

Eminent  domain:  statutes  authorizing  exercise  of,  for  opening:  constitutionality 
of  such  acts  considered.    367  if. 


PUBLIC  DEBT. 

Annexation  of  territory  to  municipality:  pa3rment  of  previous  debts.  See  Taxes. 

PUBLIC  MONEY. 

See  County  Treasurer. 

Embezzlement  of,  a  disqualification  for  exercise  of  elective  franchise  under 
Const.  1875.  art.  viii.  §  3.    Washington  v.  State  (Ala.).     7. 

Pubb'c  officers  intrusted  with  public  money,  and  required  to  give  bonds  for 
faithful  discharge  of  official  duties,  are  not  mere  bailees  of  the  money,  re- 
quired only  to  exercise  ordinary  care  and  diligence;  they  are  liable  for 
money  stolen  without  their  fault  or  negligence.  Stale  v.  Ncvin  (Nev.).  171. 

Specific  appropriation  by  law,  when  required  by  constitution,  cannot  be  dis- 
pensed with,  in  plainest  case  of  public  indebtedness,  e.g.,  fees  to  public 
officers  who  might  have  deducted  their  fees  before  paying  money  into  pub- 
lic treasury.     State  ex  reL  Graham  v.  Babcock  (Neb.).     152. 

Suit  on  collector's  bond:  plea  of  performance;  plaintiff  has  burden  of  showing 
either  actual  collection  or  duty  and  leg^  authority  to  collect  certain 
moneys,  before  defendant  has  burden  of  proving  performance  in  respect 
thereto.     Machiasport  v.  Small  (Me.).     179. 

On  such  proof  by  plaintiff,  defendant  has  burden  of  adducing  evidence  in 

support  of  his  plea.     Machiasport  v.  Small  (Me.).     179. 

Warrant  for,  not  invalid  because  it  fails  to  direct  collector  how  to  dispose  of 
money  when  received.     Town  of  Leominster  v.  Conant  (Mass.).     390. 


Digitized  by 


Google 


700  INDEX. 

PUBLIC  WORKS,  BOARD  OF. 

Public  use  the  paramount  object  of  public  works.  Temporary  lease  of  public 
works,  when  needed  for  public  use,  valid;  but  is  subject  to  public  right  of 
resumption.    State  ex  rel,  Fanger  v.  Board  of  Public  Works  (Ohio).    215. 

Board  cannot  lawfully  part  with  such  power  to  resume.     State  ex  reL 

Fanger  v.  Board  of  Public  Works  (Ohio).    213. 

Water-power,  surplus  leased:  power  of  board  to  resume  direct  use  of,  when 
necessary.     State  ex  rel.  v.  Board  of  Public  Works  (Ohio).     213. 

Water- power,  surplus  leased:  provision  that  public  shall  pay  for  private  im- 
provements on  resumption  of  water-power  invalid.  State  ex  reL,  Fanger 
V.  Board  of  Public  Works  (Ohio).    213. 

PUNITIVE  DAMAGES. 

See  Damages. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE. 

Covenant  to  repair:  purchaser  taking,  with  notice  of  covenant  not  running  with 
the  land  at  law,  not  bound  in  equity  by  same.  So  of  covenant  to  repair 
road.     AuslcrberrytJ.  Corporation  of.  Oldham  (Eng.  Ch.  D.).     323. 

Interest  coupon,  severed  from  bond,  being  for  a  larger  sum  than  bond  names 
as  interest:  holder  must  show  purchase  for  value  without  notice  of  the 
error  before  maturity,  to  recover  the  sum  named  in  coupon.  Goodwin  v, 
Bath  (Me.).     585- 

QUO  WARRANTO.  * 

Election  case:  record  of  declared  election  not  conclusive  in.  State  ex  reL 
Libbey  v,  Megin  (N.  H.).     68. 

RAILWAY  BONDS. 

County,  rights  of,  as  owner  of  railway  bonds  considered.  Scallay  v.  Butte 
County  (Cal.).     580. 

RECONSIDERATION. 

Of  vote  by  school  committee.    See  Schools. 

RECORD.     ' 

Municipal:  authority  of  municipal  officers  to  keep,  includes  authority  to  amend 
at  subsequent  date.     Town  of  Leominster  v.  Conant  (Mass.).     390. 

Of  town  line:  location  of  town  line  becomes  final  by  acceptance  and  recording 
of  committee's  report,  in  absence  of  fraud  or  misconduct.  Town  of  Suffield 
V,  Town  of  E.  Granby  (Conn.),     i. 

REFERENCE. 
Award  containing  voluminous  items,  with  mistakes  as  to  some:  court  will  not 

revise  award,  and  give  judgment  for  proper  amount,  but  will  vacate  entire 

award.     Strong  v.  District  of  Columbia  (D.C.).     568. 
Official  bond;  judgment  on,  for  amount  of  penalty;  execution  for  amount  of 

loss;  reference  proper  to  ascertain  amount  of  loss.     Machiasport  v.  Small 

(Me.).     179. 
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Report  of  referees  under  stipulation,  certifying  all  findings  of  law  and  fact, 
and  all  the  evidence  may  be  set  aside  for  patent  mistakes  of  law  or  fact. 
Strong  V.  District  of  Columbia  (D.C.).  568. 
Mistake  of  fact  must  be  clear,  or  finding  clearly  against  weight  of  evi- 
dence, or  report  will  not  be  set  aside.  Strong  v.  District  of  Columbia 
(D.C.).     568. 

REGISTRATION. 

See  Elections. 

RELATION. 

Sureties'  liability  on  official  bond  executed  after  entry  into  office:  no  relation 
of  liability  without  appropriate  words.    State  v,  VoWiet  aL  (Tenn.).     154. 

REPAIRS. 
Covenant  for:  purchaser  taking,  with  notice  of,  which  does  not  run  with  land 
at  law,  not  bound  by  same  in  equity.    So  of  covenant  to  repair  road. 
Ansterberry  v.  Corporation  of  Oldham  (Eng.  Ch.  D.).    323. 

RES  ADJUDICATA. 

County  Commissioners*  judgment  is,  on  matters  within  their  jurisdiction. 

State  ex  rel.  v.  Board  of  Com'rs  of  Washington  Co.  (Ind.).     98. 
Injunction  suit  to  prevent  execution  of  tax  deed  and  vacate  sale,  held  res  adju- 

dicata  by  previous  suit  by  complainant  and  others  to  test  validity  of  tax. 

Snell  V.  Campbell  (U.  S.  C.  C,  Iowa).     472. 
Special  assessment:  confirmation  of,  does  not  conclude  defence  to  assessment, 

of  defect  in  petition  for  improvement,  <./.,  lack  of  signatures.    Liebman 

V,  San  Francisco  (Cal.).     598. 

RESIGNATION. 

Sheriff's  resignation  creates  a  vacancy  to  instanH,  Chowning  v.  Soger  (Tex.). 
91. 

ROAD. 

Covenant  to  repidr:  purchaser  taking,  with  notice  of  covenant  to  repair,  which 
does  not  run  with  land  at  law,  not  bound  in  equity  by  same.  Anster- 
berry V,  Corporation  of  Oldham  (Eng.  Ch.  D.).    323. 

RULES. 
Prisoners:  county  commissioners  to  make  rules  for  govenimefit  of.    County 
of  Bristol  V.  (vray  (Mass.).    228. 

SALARIES. 

See  Fbes  and  Salaries. 
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SCHOOLS. 

Act  vesting  control  of  property  in  new  rillage-school  authorities,  but  saving 
vested  rights,  held  to  skve  management  of  high-school  to  former  township 
scnool  board.     Board  of  Education  v.  Board  of  Education  (Ohio).     211. 

Committee  on  schools:  vote  of,  appointing  superintendent;  committee  may 
reconsider  at  same  meeting,  before  it  is  communicated  to  appointee,  and 
appoint  another  person.     Wood  v.  Cutter  et  aL  (Mass.).     203. 

Contracts  for  schools:  formalities  required  in  making  school  contracts  kfldnoi 
to  extend  to  certain  contracts  for  supplies.  Miller  v.  White  River  School 
Township  (Ind.).     144. 

County  commissioners  may  take  gifts  for  educational  purposes,  though  not 
custodians  of  school  fund.  Christy  v.  Commissioners  of  Ashtabula  Co. 
(Ohio).     105. 

Funds:  appropriation  by  mistake  by  county  court  of  permanent  funds  instead 
of  available  funds;  county  treasurer  liable  for  safe-keeping  of  such  funds 
so  coming  to  his  hands.     Simons  v.  County  of  Jackson  (Tex.).     199. 

Funds:  county  treasurer's  bond  (in  Texas)  renders  him  and  his  sureties  liable 
for  misappropriation  of  school  funds  of  any  kind  or  description,  without 
reference  to  their  sources.     Simons  v.  County  of  Jackson  (Tex.).     199. 

Municipal  officers  erecting  a  school-house  can  lawfully  expend  no  more  money 
than  is  voted  for  the  purpose.     Carlton  v.  Newman  (Me.).     454. 

Nor  if  more  than  this  sum  is  expended  can  the  legislature  authorize  the 

excess  to  be  taxed  upon  the  polls  and  estates  of  the  district.    Carlton  v, 
Newman  (Me.).     454. 

Property  of  schools:  how  affected  by  change  of  municipal  organization. 
Board  of  Education  v.  Board  of  Education  (Ohio).     211. 

Trustees  of  schools:  judge  of  election  of  school  trustees  cannot  administer 
oath  to  school  trustees.   State  ^•x  rel,  Atty.-Gen'l  v,  Horton  //  al.  (Nev.).   65. 

Trustee's  power  to  contract  debts.  Miller  v.  White  River  School  Township 
(Ind.).     144. 

Trustee  of  schools,  advancing  money  to  pay  teachers*  wages,  may  recover 
same  from  township,     Kcifer  v»  Troy  School  Township  (Ind.).     205. 

Trustee  of  schools  has  power  to  bind  school  corporation  by  purchase  of  sup- 
plies, and  to  give  valid  corporate  note  therefor.  Mfller  v.  White  River 
School  Township  (Ind.).     144. 

SCHOOL  BONDS. 

Purpose  of,  to  be  specified  on  face :  bonds  referring  on  face  to  statute  which 
states  their  purpose  held  a  sufficient  specification.  Kansas  v.  School 
District  (Kan.).     587. 

SCHOOL  LANDS. 

Taxation  of:  school  lands  conferred  on  State  by  United  States  are  taxable  (<*./.. 
private  interest  therein)  after  sale  or  lease  thereof,  in  absence  of  special 
exemption.     Bentley  v.  Barton  (Ohio).    440. 

SEAL. 

See  also  Deed. 

Agent  to  affix  corporate  seal  need  not  be  appointed  under  seal.     567  jv. 
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SEAL — Continued. 

Deed  of  corporation  was  at  common  law  executed  by  affixing  corporate  seaU 
Tiffin  (City)  v,  Shawhan  (Ohio).     556. 

So  of  municipal  corporation.     Tiffin  (City)  v,  Shawhan  (Ohio).     556. 

Where  corporate  seal,  e.g.^  of  municipality,  is  by  law  committed  to  cus- 
tody of  one  officer,  quttre  whether  municipality  can  empower  another  officer 
to  make  a  valid  deed.     Tiffin  (City)  v,  Shawhan  (Ohio).     556. 

Deed  sealed  by  authorized  officer  or  agent  of  a  corporation  with  his  private 
seal  is  not  the  deed  of  the  corporation.     567  n. 

Sealing  by  corporation  by  seal  not  its  ordinary  seal  binding  on  corporation. 
566  If. 

SET-OFF. 

Benefits  of  improvement  against  damages.    See  Ibiprovemsnts,  Assessments 

FOR. 

SEWER. 

See  Improvements,  Assessments  for. 

Authority  to  construct,  not  presumed  an  authority  to  create  a  nuisance  unless 
that  is  the  necessary  result;  if  the  work  can  be  done  without,  the  intention 
that  it  should  be  so  done  is  presumed.  But  if  extensive  purifying  works 
would  be  necessary,  it  will  not  be  implied  that  the  end  was  to  be  so  ob- 
tained.   Morse  v,  Worcester  (Mass.).    642. 

SHERIFF. 

See  Prisoners. 

Compensation  for  provisions  for  prisoners,  sheriff  entitled^to.  Fulkerth  v. 
County  of  Stanislaus  (Cal.).     222. 

Compensation  determinable  by  county  board  subject  to  review  in  courts.  Ful- 
kerth V.  County  of  Stanislaus  (Cal.).     222. 

Resignation  of  sheriff  makes  vacancy  eo  instanti.  Chowning  v,  Boger  (Tex.). 
91. 

Safe-keeping  of  prisoners:  sheriff  is  responsible  for.  County  of  Bristol  v.  Gray 
(Mass.).    228. 

Statutory  fees  of,  intended  as  full  compensation  for  all  duties;  further  allowance 
for  duties  to  which  no  fees  are  attached  is  unauthorized  (e.g,,  allowance  to 
sheriff  for  care  of  prisoners  and  insane  persons).  Board  of  CommVs  of 
Carroll  Co.  v,  Gresham  (Ind.).    224. 

SIDEWALKS. 

See  Municipal  Corporations. 

SINKING  FUND. 

See  Schools. 

SLAUGHTER-HOUSE. 

See  Nuisance. 
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SPECIFIC  PERFORMANCE. 

Land  contract  not  specifically  enforced  where  title  which  purchaser  would  ac- 
quire would  be  doubtful  and  unmarketable.  Tiffin  (City)  v,  Shawhan 
(Ohio).     556. 

STATE. 
Suffrage  within,  for  Sute  offices,  a  privilege  exclusively  within  control  of 
State,  subject  to  Fifteenth  Amendment  to  U.  S.  Constitution.    Washing- 
ton V.  State  (Ala.).     7. 

STATE  TREASURER.  . 

Official  bond  of,  is  joint  and  several.    Sute  v.  Polk  (Tenn.).    154. 

But  if  bond  is  accepted  which  binds  his  sureties  only  for  aliquot  parts 

of  the  penalty,  they  cannot  be  charged  for  more.    Sute  v,  Polk  (Tenn.). 

154. 

STATUTE. 
Construction  of:  all  of  a  statute  to  be  read  together.    Justice  v.  Logansport 
(Ind.).    451. 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STREETS. 

See  Highway;  Plat. 

Dedication  of:  by  plat,  complete  on  conveyance  of  lots  with  reference  to  plat, 
though  plat  be  not  properly  certified  for  record,  and  lots  AeU  to  go  to 
centre  of  such  street  as  extended.  Hurley  v,  Mississippi  and  Rum  River 
Boom  Co.  (Minn.).     353. 

Opening  of,  by  assessment  for  improvements.  See  Improvements,  Assess- 
ment FOR. 

Public  use:  streets  must  be  for;  ordinance  for  opening  Arid  on  peculiar  facts 
to  be  shown  to  be  for  private  use,  and  injunction  against  opening  of  such 
street  granted.     Pells  v,  Boswell  (Ont.).     358. 

Trespasser  cannot  assert  public  easement  as  against  owner  of  soil,  when. 
Hurley  v.  Mississippi  and  Rum  River  Boom  Co.  (Minn.).    353. 

SUBROGATION. 

See  Sureties. 

SUFFRAGE. 

See  Elections. 

A  privilege  rather  than  a  right,  and  exclusively  within  regulation  of  Sute,  sub- 
ject to  Fifteenth  Amendment  of  U.  S.  Constitution.  Washington  v.  State 
(Ala.).    7. 

Crime  as  ground  for  disfranchisement.     12  n. 

Disqualification  for:  Coifst.  1875,  ^^'  ^i^i-  §  3*  disqualifies  persons  convicted  of 
treason,  embezzlement  of  public  funds,  malfeasance  in  ofilce,  larceny,  bfi- 
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bery,  or  other  felony,  and  acts  upon  persons  previotisly  convicted.    Wash- 
ington V,  Sute  (Ala.).     7. 
Idiots,  lunatics,  and  minors  ptohibited  to  exercise  elective  franchise.    Wash- 
ington V,  State  (Ala.).     7. 

SUPERVISORS. 

See  County  Board;  and  also  see  County  Commissioners. 

SUPPLIES. 

Prisoners:  county  commissioners  responsible  for  supplies  for.  County  of 
Bristol  V.  Gray  (Mass.).    228. 

SURETIES. 

See  Official  Bonds. 

Contribution  and  subrogation  between  original  sureties  on  instrument  in  suit 

and  sureties  on  appeal  bond:  doctrine  stated.     Briggs  v,  Hinton  et  al. 

(Tcnn.).     159. 
Contribution  from  co-sureties  not  allowed  for  payment  by  surety  which  he  was 

not  bound  to  pay.     Briggs  v,  Hinton  et  al,  (Tenn.).     159. 
Subrogation  between  surety  on  bond  to  stay  legal  proceedings  and  surety  on 

the  original  debt.     x68  if. 
Subrogation  of  sureties  on  bond  given  to  release  person  or  property  of  debtor 

and  sureties  on  original  debt.     169  n. 

SURPLUSAGE. 
Demurrer  not  vitiated  by.    Miller  r.  White  River  School  Township  (Ind.).    144. 

TABLE. 

Laying  matter  on.    See  Paruamentary  Law. 

TAXES. 

See  Eminent  Domain;  Improvements,  Assessments  for. 

Abatement  of  tax:  non-abatement  no  evidence  of  payment.  Milford  v.  Green- 
bush  (Me.).     71. 

Annexation  of  territory  to  city:  statutory  provision  for  payment  of  previous 
debt  of  such  territory  by  taxes  levied  upon  property  of  such  territory 
alone,  held  to  continue  existence  of  previous  organization  of  such  territory 
for  purpose  of  paying  such  debt.  City  of  Cleveland  v,  Heisley  (Ohio). 
444. 

*— City  organization  may  properly  be  used  to  levy  such  taxes,  but  debt  does 
not  become  city  debt.    City  of  Cleveland  v,  Heisley  (Ohio).    444. 

—  Stipulation  for  annexation  held  to  provide  for  payment  of  previous  debt  of 
annexed  territory  in  accordance  with  such  statute.  City  of  Cleveland  v, 
Heisley  (Ohio).    444. 

Levy  of  tax  in  such  manner  to  amount  above  constitutional  limit  in  relation 

to  value,  avoids  such  tax,  same  as  if  laid  by  original  organization  of  such  an- 
nexed territory.    Stipulation  for  payment  of  debt  by  taxation  in  such  man 
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tier  will  not  aathorize  tax  for  an  amount  exceeding  constitutional  limit. 
City  of  Cleveland  v.  Heisley  (Ohio).     444, 

Arrest  for,  on  assessor's  warrant  reciting  facts  making  a  lawful  case  for  arrest, 
is  justifiable,  though  such  recitals  are  untrue  in  facL  Snow  v.  Weeks 
(Me.).  462. 

Assessment:  under  law  requiring  assessment  by  board  of  three  assessors,  two 
assessors  cannot  act  before  third  has  qualified.  Machiasport  v.  Small 
(Me.).     179. 

Assessors  of  taxes  are  not  local  police;  their  term  not  measured  by  that  of 
local  police.     Dibble  v.  Merriman   /{  a/.  (Conn.).    96. 

Assessor's  warrant  held  invalid  for  ceruin  informalities.  Machiaspon  v. 
Small  (Me.).     179. 

Cemetery  property :  exemption  of.     435  if. 

City  property  in  wharf  is  put  to  public  use»  and  is  exempt  from  taxation.  Gal- 
veston Wharf  Co.  v.  City  of  Galveston  (Tex.).     422. 

Charge  of  reasonable  fee  for  use  of  such  wharf  does  not  change  its  public 

character.     Galveston  Wharf  Co.  v.  City  of  Galveston  (Tex.).    422. 

Exemption:  city  property  in  wharf  is  put  to  public  use,  and  is  exempt.  Gal- 
veston Wharf  Co.  v.  City  of  Galveston  (Tex.).     422. 

—  Charge  of  reasonable  fee  for  use  of  such  wharf  does  not  change  its  public 
character.     Galveston  Wharf  Co.  v.  City  of  Galveston  (Tex.).    422. 

expressio  unius  exclude  unius  est^  held  not  to  apply  to  clause  on  exemp- 
tion.    Galveston  Wharf  Co  v.  City  of  Galveston  (Tex.).     422. 

municipality  a  co-owner  with  individuals  of  certain  property:  individual 

interests  not  exempt.  Galveston  Wharf  Co.  v.  City  of  Galveston  (Tex.). 
422. 

Municipal  property  is  exempt,  in  absence  x>f  controlling  statute  or  con- 
stitutional provision.  Galveston  Wharf  Co.  v.  City  of  Galveston  (Tex.). 
422. 

of  cemetery  property.    435  n, 

of  school  property  does  not  extend  to  school  lands  conferred  on  State 

by  United  States  after  sale  or  lease  of  same  by  the  State,  i.^.,  to  private 
interest  therein.     Bently  v.  Barton  (Ohio).     440. 

whether  it  extends  to  special  assessments  for  improvements.  438  n, 

Expressio  unius  exclusio  unius  est^  held  not  to  apply  to  clause  on  constitution 
on  exemption  from  taxation.  Galveston  Wharf  Co.  v.  City  of  Galveston 
(Tex.).     422. 

Ice  packer  not  a  manufacturer :  ice-packing  corporation  not  a  manufacturing 
corporation  within  exemption  of  such  corporations  from  taxation.  Knicker- 
bocker Ice  Co.  V,  People  (N.  Y.).     418. 

Illegal  expenditure  by  municipality:  legislatiure  cannot  ratify  nor  authorize  tax 
to  cover  such  expense.     Carlton  v,  Newman  (Me.).     454. 

Injunction  against  collection :  Entire  tax  illegal ;  collection  will  be  enjoined  at 
suit  of  all  or  part  of  taxpayers,  in  order  to  prevent  a  multiplicity  of  suits. 
Carlton  i\  Newman  (Me.).    454. 

Injunction  suit  to  prevent  execution  of  tax  deed,  and  vacate  sale,  held  res  ad- 
judicata  by  previous  suit  by  complainant  and  others  to  test  validity  of  tax. 
Snell  V.  Campbell  (U.  S.  C.  C.  Iowa).     472. 

Injunction  will  issue  to  restrain  collection  of  tax  on  exempt  property.  Gal- 
veston Wharf  Co.  v.  City  of  Galveston  (Tex.).     422. 
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Interest  on  unpaid  taxes,  distinct  vote  fixing  date  when  taxes  are  payable, 
iiwcessary.     Snow  «/.  Weeks  (Me.).     462. 

Invalidity  of  contract  for  compensating  officers  discovering  and  assessing 
property  by  d>.  per  centum  on  the  taxes  derived  therefrom,  will  not  invalidate 
such  taxes.     Vandercook  v.  Williams  (Ind.).     254. 

Judgment .  claim  under  is  taxable,  as  personalty,  though  held  open  by  writ  of 
error.     Cameron  v,  Cappeller  et  al,  (Ohio).     438. 

Should  be  listed  at  true  and  not  at  nominal  value.  Cameron  v,  Cap- 
peller et  al,  (Ohio).     438 

Lessee  of  school  lands  taxable  in  respect  of  such  property  as  "property  of 
lessee.*'     Bcntly  v.  Barton  (Ohio).     440. 

Levy  cannot  exceed  limits  fixed  by  statute  or  constitution.     450  «. 

Liens  of  municipal  taxes:  Hen  of,  is  of  same  rank  with  those  of  State  and 
county  taxes.     Justice  v,  Logansport  (Ind.).     451. 

Lien  of:  priority:  no  priority  between  State,  county,  and  municipal  taxes, 
when  property  is  of  sufficient  value  to  pay  all ;  where  not  th^  first  valid  tax 
sale  exhausting  value  will  divest  the  lien  of  other  taxes.  Justice  v,  Lg- 
gansport  (Ind.).    451. 

Listers  of  town  property  :  fees  of,  determinable  by  the  town.  Barnes  v.  Town 
of  Bakersfield  (Vt.).^.  246. 

List  of  personalty :  judgment  claim  held  open  by  writ  of  error  should  be 
listed:  omission  should  be  corrected  by  auditor.  Cameron  v,  Cappeller 
(Ohio).     438. 

'*  Manufacturer"  and  "merchant/'  as  taxable  classes,  considered.  Engle  v. 
Sohn  &  Co.  (Ohio).    413. 

Manufacturers :  who  are  and  who  are  not.    421  n. 

Municipal  property  not  subject  to,  in  absence  of  controlling  statute  or  constitu- 
tional provision.     Galveston  Wharf  Co.  v,  Galveston  (Tex.).     422. 

Municipal  property  not  taxable.    434  n. 

Municipal  taxes:  liens  of  are  of  same  rank  with  those  of  State  and  county 
taxes.     Justice  v.  Logansport  (Ind.).     457. 

Penalty  for  nonpayment:  repeal  of  statute  imposing  is  a  remission  of  the 
penalty.  It  cannot  be  collected  thereafter,  and  delinquent  taxpayer  may 
redeem  from  sale  prior  to  repeal  without  tendering  penalty  in  addition  to 
redemption  money.     Snell  v.  Campbell  (N.  H.).     472. 

Pork-packer  taxable  as  "manufacturer."    Engle  v,  Sohn  &  Co.  (Ohio).    413. 

School  lands  conferred  on  State  by  United  States  are  taxable  (t.^.,  private  in- 
terest therein)  after  sale  or  lease  thereof  in  absence  of  special  exemption. 
Bently  v.  Barton  (Ohio).     440. 

Tax  deed  :  purchaser  not  estopped  from  obtaining  deed  by  allowing  property 
to  be  assessed  against  former  owner,  and  subsequent  taxes  to  be  paid  by 
him  {sembU),  So  of  municipality  buying  for  taxes.  Berry  v,  Bickford 
(N.H.).     470. 

Tax  deed:  second  tax  deed  under  same  certificate  of  purchase  as  prior  deed 
is  not' compellable  from  county  clerk  by  holder  of  first  deed  where  he  has 
filed  with  the  clerk  more  perfect  evidence  of  compliance  with  law  as  to 
notice  of  purchase.     Klokke  v.  Stanley  (III.).    465. 

But  when   first  tax  deed  is  inoperative  through  a  mistake  by  clerk  in 

execution  thereof,  he  is  compellable  by  mandamus  to  correct  the  mistake, 
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and  he  may  correct  the  tame  without  compulsion.    Klokke  v,  Stanl'^y 
(III.).    465. 

Tax  in  aid  of  railroad :  validity  of  raised,  but  disposed  of  as  res  adJudicaUi, 
Snell  V,  Campbell  (N.  H.).     473. 

Unauthorized  taxes  voluntarily  paid  :  application  of  same  for  such  unauthor- 
ized purpose  will  not  be  prevented  by  injunction  on  behalf  of  State.  State 
has  not  interest  sufficient  to  maintain  bill.  Atchison  v.  State  (Kan.). 
646. 

Voluntarily  paid  taxes  cannot  be  recovered  by  taxpayer.  Atchison  v.  State 
(Kan.).     646. 

Voluntary  payment  of  unauthorized  taxes:  application  of  same  for  such  un- 
authorized purpose  will  not  be  prevented  by  injunction  on  behalf  of  State. 
Sute  has  not  sufficient  interest  to  maintain  bill.  Atchison  v.  State  (Kan.). 
646. 

TAX  SALE. 

Compensation  of  officers  for  making,  does  not  depend  on  validity  of.     Aldrich 

V,  Picard  (Tenn.).     243. 
Fee  of   clerk  for  making,   in   Tennessee,  determined.     Aldrich  v.   Picard 

(Tenn.).     243.  • 

Municipality  may  be  a  purchaser  at.     Berry  v.  Bickford  (N.  H.).    470. 

TOWNS.       - 

See  Municipal  Corporations. 

Highways:  interest  of  town  in.    See  Highways. 

Liability  to  be  called  on  in  damages  for  injuries  to  travellers  from  obstruction 

of  highway  gives  town  interest  to  maintain  bill  to  enjoin  obstruction. 

(Conn.).     652. 

TOWN  LINE. 
Location  of,  by  committee,  accepted  and  recorded,  final  in  absence  of  fraud  or 
misconduct.     Town  of  Suffield  v.  Town  of  £.  Granby  (Conn.),     i. 

TOWN  MEETING. 
Appointment  of  town  clerk,  though  invalid,  held  to  enable  him  to  make  a  valid 

town  record.     Attorney-General  v»  Crocker  (Mass.).     57. 
Check  list  in  voting,  use  of.     Attorney-General  v,  Crocker  (Mass.).     57. 
Moderator,   resignation  of,  and  election  of  successor.     Attorney-General  v. 

Crocker  et  al,  (Mass.).     57. 

TREASON. 

Disqualification  for  exercise  of  elective  franchise  under  Const.  1875,  art.  viii. 
§  3.     Washington  v.  State  (Ala.).     7. 

TRUSTS. 

See  Schools. 

Trustee  of  schools  advancing  money  to  pay  teacher's  wages  may  recover  same 
from  township.     Keifer  v.  Troy  School  Township  (Ind.).     205. 
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VACANCY. 

Resignation  of  sheriff  creates  vacancy  eo  instanii,  Chowning  v,  Boger  (Tex.).  9 1 . 

VARIANCE. 

Highway:  petition  and  evidence  as  to  location  of;  slight  variance  in,  htld 
not  fatal.    Washington  Ice  Co.  v.  Lay  (Ind.)    375. 

VENDORS  AND  PURCHASERS. 

Rescission  of  purchase  by  county  commissioners:  when  power  lost.    State 
ex  rel.  v.  Turpen  (Ohio).     119. 

VIADUCT. 

Damage  to  property  by,  recoverable,  though  viaduct  is  a  lawful  structure. 
Cohen  v.  City  of  Cleveland  (Ohio).     405. 

VILLAGE. 

Annexation  of,  to  other  municipality:  payment  of  previous  debts.    See  Taxes. 

VOLUNTARY  PAYMENT. 

See  Taxes. 

VOTE. 

See  Suffrage. 

WARRANT  FOR  PUBLIC  MONEY. 

See  Public  Money. 

WATER-POWER. 

See  Public  Works,  Board  of. 

WHARF. 
City  wharf  held  put  to  public  use  and  to  be  exempt  from  taxation.    Galveston 

Wharf  Co.  v.  City  of  Galveston  (Tex.).     422. 
Charge  of  reaisonable  fee  for  use  of  such  wharf  does  not  change  its 

public  character.    Galveston  Wharf  Co.  v.  City  of  Galveston  (Tex.).    422. 

WILLS. 

Gifts  to  county  by  will  for  any  lawful  public  purpose,  affecting  body  of  county, 
lawful  and  valid.    Christy  v.  Commissioners  of  Ashtabula  Co.  (Ohio).    105. 
Devises  to  municipal  corporations.     114  if. 
Legislative  control  over.    116  ». 
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